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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt,, Chief Justice, and Mr. Justice Beaman. 

DilED MULIA BIIANA (original Dhfenpint), AppelIvAft, v. DEED 
SUNDAR DANA (original Plainiipf), Respondb:n r.' 

Easements Act (F of 18S2\ sections IS and 23 — Easement — Projection of 
eaves-^Baising the height of the cares — Burden on the servient tenement not 
to he increased — Customary easement — Privacy — Invasion. 

The term ‘‘ easement ” as defined in the Easements Act (V of 1882) applies 
just as much to a projection of eaves in a diy country whore there is no 
discharge of water <is in a cfjimtry whore there is abundant rainfaM and there 
is discharge of water. 

If a man has acquired an easement from a projection of his eaves to a Hxed 
extent over his neighhouv’s land, he can raise the height of those eaves so long 
as he does not throw an iuoi eased burden on the seivient tenement. 

The defendant constructed a window and apei tnres ( jahs) in the back wall 
()f his house and they commanded tlic piaintilFs Jchadli or courtyard wliieh 
could be used for females to bathe and simihr pin poses of privacy. From the 
defendants’ window the people sleeping in the plaintiff’s house could be seen 
and from the apertures, though above a man’s height, a person, if he was so 
inclined, could peep tiirough into the plaintiff’s house and the male apartment 
next to the open verandah (osari). The plaintiff having sued for an injunction 
lestraining the defendant from making any openings in his wall, 

Held, that though it was doubtful whether the plaintiff was entitled to relief 
on the ground of the invasion of his privacy, still as there was a written agree- 
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ment between the parties in the year 1879 whereby the defendant’s father 
agreed that he would not make any opening in Mb back ^^alI, the plainlifE had 
the right to require the defendant to close the said aportiues and -window. 

Second appeal against tlie decision of B. 0. Kennedy, 
District Judge of Ahmedabad, in cross appeals Nos. 260 
and 284 of 1911, varying tlie decree of M. B. Bbatt, First 
Class Subordinate Judge. 

The plaintiff sued for (1) an injunction permanently 
restraining the defendant from making any opening * 
whatever in his back wall abutting on the plaintiff’s j 
courtyard, [2) an injunction restraining from obstruct- 
ing him in building a wall on his own land so as to ^ 
close up the new openings made by the defendant ^ 
during the pendency of the suit, (3) an injunction per- 
manently restraining the defendant from shifting his ' 
eaves from the position in which they stood and beyond . 
10 inches which was their original projection, (4) an * 
injunction permanently restraining the defendant from ^ 
raising his house so as to disturb the light and air < 
enjoyed by the plaintiff’s house, (5) an order for the j 
removal of the acts complained of, should they be made | 
during the pendency of the suit and (G) such other j 
relief as the Court might deem proper to award. The | 
plaint alleged that the defendant was rebuilding his | 
house with the intention of raising it and to shift his 
eaves and to project them beyond their limit of 10 inches ’ 
on the ground of plaintiff’s courtyard and that such acts j 
would disturb the privacy of his house and interfere i 

with its light and air. | 

1 

In denying the plaintiff’s claim the defendant con- 
tended inter alia that there were in the back wall of 
his house two apertures and one window for more than 
20 years past, that the plaintiff had not acquired the 
easement to receive light and air to his house as the 
story thereto was raised within the last 20 yeajs and 
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that no injury I’esnlted to the plaintiff by his raising 
his house. 

The Subordinate Judge found that the defendant’s 
back wall was a dead wall without operdngs as alleged 
by the plaintiff, that the defendant had not projected 
his eaves beyond their former limit, that the plaintiff 
had acquired no right of easement to the upper story 
of his house, that the plaintiff could *not prevent the 

Ik 

defendant from raising his house, that the plaintiff was 
entitled to and had enjoyed privacy with respect to his 
uj)per story and that the defendant’s intended building 
interfered with the privacy of the plaintiff’s house. 

The Subordinate Judge therefore issued an injunction 
requiring the defendant to close his two apertures and 
one window in dispute in the back wall of his house in 
suit and restraining him Prom ever making any opening 
whatever in the said wall in future. In other respects 
the plaintiff’s suit was dismissed. In connection with 
the plaintiff’s claim relating to the window and the 
apertures the Subordinate J udge referred to an agree- 
ment, Exhibit 23, dated April 1879. The agreement 
was produced bj^ the plaintiff and it contained a stipu- 
lation on the j)art of the defendant’s father that he 
would not make any oijening whatever in his back wall. 
With resiJect to the plaintiff’s claim as to the eaves the 
Subordinate Judge observed : — 

It is tiue defeiitlaiii has raised his house and has in doing so shifted the 
position of the eaves. It is ai gned foi the plaintiff that on the authority 
of the ruling in Rmchod v. AhdulahJiai (Bom, L. R. 6, p. 35^>) the 
defendant has only the right to luaintain his projection where it was originally 
and that he cannot shift its position- Tliis ruling related to the right of the 
owner of the soil to build below and above the said projection without disturb- 
ing the projection as such. The ruling decided that the ownership of the 
column below and above the projection remained with the owner of the soil 
This ruling does not consider the question of easement, for apart from ti# 
encroachment and adverse possession the defendant has in the present Hifence 
acquired the right of easement to discharge Ms eaves in the grotmd. 
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Diffiidaut’s Imuso is tin n these iiicue than 20 years and defendant has discharged 
win v\at(‘i fiom his roof on the jdamtili’s giound. In laising his liouse 
defuidant dins not, I liiink, inciease the burden in the plaintiil’s soii. 
Bj wising liis inmse dekudant has gi\Ln the plamtitl the facility to raise his 
o«n honsi if he Iiki d pioMdcd hi managed to receive the lain vater from his 
(ihfuidant’s) ta\cs into some stanlnio like a teiiace. 

Both the parties jireferred cross-appeals. The plaint- 
iff in his appeal urged that the First Court was wrong 
in its -finding as to the right of the defendant to project 
his eaves, and the defendant in his appeal urged that 
the first Court was wrong in its finding as to the 
plaintiff’s right of- privacy and in finding that the 
windows were new. ^ 

The District .Indue dismissed the defendant’s appeal 
and in allowing the plaintiff's apjpeal enjoined the 
(Uffeiulanl “ not so to consiruct the caves of his new roof 
as to project over the land of the plaintiff” for the 
folloAving reason : — 

Tilt* li^ht Id piDiuiilc o\ci tlir land m pobsession of another is a totally 
dilTtipiit i^ht to an « istmtnt to distliaijit* lain-watei Rain-watei can be 
diM hdi jilt'd wit float jiiotiiNion ol pims and eaves can be protiuded without 
(iistfnii»:e of lain wait! Tlie iii>ht to piotiiide eaves is a physical invasion 
of inano\. ihle piopiit\ and as siu h n evposed to a prescription of 12 yeaiB. 
Tli«‘K‘fore the fact tiiat i peisoii his hid his roof enci'oaching in one part of 
plaintiff’s ttdiimu of an gives liim no iiglit to give up his old encroachment 
and begin an entirely diffeiently situated enci'oachrpent, still less to further 
protrude. 

The defendunt i)i‘eferred a second apjieal. 

G. N. Thdlioiv. for the appellant [defendant). — The 
finding that we Jiave projected our eaves is due to a 
misapprehension of the law. It AAms admitted in the 
plaint that our original eaves projected to the extent of 
10 inches and relief was claimed on that footing. The 
first Court found that our present caves are in a line 
with the caves of the other house. The District Court 
erroneously assumed that the projection of the eaves 
was an «nci‘oachment and found that there was an 
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encroaclimeiit l)ecanse the j)resent eaves ai'e diiEerently 
situated. The projection of eaves is an easement as 
held in Chotalal Himchand v. Manilal Gagalbhai'-^K 
We also rely on Harvey v. Walters^^'^. 

The injunction regarding the window and ai)ertures 
should not stand. The parties are Dheds (scavengers) 
and not entitled to the right of privacy with respect to 
their houses without alleging and strictly proving the 
custom of privacy. No such castoni was alleged and 
proved. The finding also is very halting. The open- 
ings command a view of the open courtyard and the 
male apartments of the house. No right of privacy 
could be claimed with respect to those : Kes/iar Har- 
kha V. Ganpat HiracUanS^'>, Shrinivab (Jdpirav v. 
L. Reid''*''. The ruling in Mani^ha>iLar Haryovan v. 
Trikam Narsi'^ is not applicable and the privilege 
should not be extended any furthej'. 

G. /v. Parekh, for the respondent (plaintilf). — The 
finding as to the eaves is a finding of fact anti cannot 
be disturbed in second appeal. The District J iitige did 
not merely proceed njron the assuniptiorr that tire pro- 
jection was an encroaclimeiit. Even if he did, we 
submit that he was right. A new column of space is 
now occupied by the eaves. The burden on the 
servient tenement would be increased by the roof being 
raised. Besides it is not found that the eaves are meant 
for rain-water. 

As regards the window and apertures both the lower 
Courts found that our right of privacy is invaded. The 
right of privacy is recognized in Gujarat by custom : 
Manisliankar Haryovan v. Trikam Narsi'^'. It was 
not necessary to allege and prove it. The window and 
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apertures do overlook our windows and the TthadM 
which is used by females. The finding is binding in 
Hoeontl appeal. Besides the injunction as regards the 
window and apertures our claim is also based on the 
agreement which was arrived at between the parties 
and which is relied on by the Courts. 

Thakore, in reply. — There was no reference to the 
agreement in the plaint. There could be no privacy as 
to the courtyard. Admittedly there are tenants in the 
plaintiff’s house. 

Scott, 0. J. : — There are two questions on which the 
parties are at issue in this appeal. The first is whether 
the defendant who at a previous time had his eaves pro- 
jecting ten inches over the plaintiff’s land (and so far as 
we can judge he had uninterrupted enjoyment of them 
for twenty-five years) should be interfered with when he 
raises the wall of his house and projects the eaves to the 
same extent at a correspondingly increased height. The 
learned District .Judge has held that except in the case 
of the discharge of water from the eaves the nature 
of the interference with the right of the servient tene- 
ment is trespass and not within the law relating to 
easements. We are unable to agree with his opinion 
upon that point. It appears to us that the definition of 
‘ easement ’ in the Easements Act applies just as much 
to a projection of eaves in a dry country where there is 
no discharge of rain-water as in a country where there 
is an abundant rainfall and there is discharge of water. 
It is to be observed, moreover, that in Ahmedabad there 
is often an abundant rainfall, and the eaves must be 
used in the ordinary course for the discharge of rain- 
water. The case falls within the decision of this Court 
in Chotalal Siracliand v. Manilal Gagalbha'fi'‘ . If the 
defendant has acquired an easement from a projection 

« (1913) 37 Bom. 491. , 
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of eaves ten inclies over the plaintiff’s land, he can raise 
the height of those eaves so long as he does not throv? 
an increased burden upon the servient tenement. That 
is provided by section 23 of the Easements Act : see 
also Harvey v. 

We understand the learned District Judge’s finding, 
that the defendant has projected his eaves beyond their 
former limit, to be based upon his proposition olf law 
that the defendant cannot project his eaves at all at a 
different height to that at which they were originally 
projected. The decree of the District Judge, therefore, 
must be modified in respect of the eaves. 

The second point is based upon a customary easement 
which is alleged to be in force throughout Gujarat. 
Customary easements are recognized under the Ease- 
ments Act, section 18. It was stated in Manishankar 
Hargovon v. Trikam NarsP\ that “ A series of deci- 
sions, extending over a long number of years, has settled 
the question, that, in accordance with the usage of 
Gujarat, a man may not open new doors and window's in 
his house, or make any new apertures, or enlarge old 
ones, in a w’ay wdiich shall enable liim to overlook those 
partitions of his neighbour's premises which are 
ordinarily secluded from observation, and in this man- 
ner to intrude upon that neighbour’s privacy ; and that 
an invasion of privacy is an infraction of a right, for 
which the person injured has a remedy at law ”. The 
decisions which are quoted in support of that proposi- 
tion do not entirely bear it out. For example, one of 
the cases quoted is Syed Imamhvksh v. Guggul Pur- 
bJinodas’^^^, decided in 1862, where the plaintiff sued to 
cause an eyelet made in the back- wall of the defendant’s 
house to be blocked up as destroying the privacy of his 

c« (1873) L. B. 8 C. P. 162. (s) (1867) 6 Bom. H. 0. B. (A.C.JJ 42. 

(1862) 9 Harrington 274, 
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premises. Tlic {lefendant pleaded that the opening was 
not recent and IIjuI the plainliir did not suffer any 
inconvenience ii'oin it. Tu was alleged by the plaintiff 
that the opening conld be used in order to look into his 
prh'y. Tlic learned r^ssi slant Judge, however, did not 
consider that the plaintitt suffered any material incon- 
venience from his yard being commanded by the eyelet, 
and tlie Badar Diwani Adawlut accepting the finding of 
the Assistant Judge coiifirnied his decree with costs. 
That is the inost recent case to be found in the Reports 
prior to the decision in Maniahanka r JSarrjovan v. 
Trikatn Then in JS^esJiav Markka y. Ganpat 

Hira('han(k^\ in a second appeal, Melvill and 
Kemball, .IJ., after j-eEoj‘ring to the dictum in 5 Bom. 
H. (!. Reports, said : “ We are certainlj^ not disposed 
to extend tlu' privilege lorther than it was carried in 
that case ; and as it appears from the Assistant Judge’s 
judgment in the present case tliat the window opened 
by the defendant looks, not into the plaintiff’s private 
apartments, but into an open courtyard outside his 
house, we are ot oiiinion that there has been no invasion 
of the ))iaintifL’s jiricacy wJiich will entitle him to have 
the window closed.” . Hej-e the finding of the lower 
Court is that “ the Jalin and windows in the back-wall 
of the defendant’s house command a kJiadki or court- 
yard which is a place which can be used for females to 
bathe and similar purposes of privacy, and the defend- 
ant admits that fi-omhis pj-csent window jieople sleeping 
in phiintid’s house can be seen, and tlie Jalis are no doubt 
above a man’s height but if one were inclined to peep 
through tlie same lie can peep straight into the 
plaintiffs hou-e — the male apartment next to the osari. 
Elven if he were to jieep into the hliadki of the plaint- 
iff's house the |)rivacy of his people and that of his 
ttmants would bo disturbed ”, If the case rested there 


« (1867) 5 Uoui. II 0. R. (A.O.J.) 42. m (1871) 8 Bom. H.C, R. (A.C.J.) 87. 
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^xo si ion Id hesitate to hold that the plaintilE was upon 
these Ondings entitled to relief having regard to the 
decision in f)i/ed Jivanihnhsh v. (Jtn/gul Purbhoodas^^ 
and in Keshav Harlha v. Ckiupat HirachaneW^ . But 
there was an agreement hetween the parties reduced to 
writing in April 1879, in which it was agreed by the 
defendant’s father that he would not make any opening 
in his back- wall. The wall in which these jalis and 
windows, which are complained of, are opened, is a con- 
tinuous back-wall with the back-wall in existence at 
the date of the agreement of 1879. Having regard to 
that agreement we cannot intciierc with the decision 
of the lower Courts reqniiing tlie defendant to close up 
tlie /u//.s' and windows w’hich lie .has opened in his 
back-w’all. 

Wo, therefore, vary the decree of the District Judge 
by deleting the injunction again.st the construction of 
the eaves of the new roof so as to xiroject over the land 
of the plaintiff. It must be undea-stood that this 
variance of the District Judge’s decree in no way 
authoi'izes the defendant to jn-oject his eaves more than 
ten indies over the xdaintiff’s lu-operty. Plaintiff must 
have tile costs which arc incidental to the institution 
of the suit. As to all other costs each; party must bear 
his owm. 

Decree varied. 

G, B. E. 

(18fi2) 9 Hanington 274 ® (1871) 8 Bom. H.O E. (A.C..T.) 87. 
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/vf , LhM f iDid Ml Justup Beaman 

(UUmiKUL^h naYVGPSTT (OPPIVU Dmi slum), Ai^ulianj . 
*'! V\TI\ V^ni V { OM \ \jl S,\ iYSW VMT ((p i a\ vt Pi UNTiir) Erspovn 
INT AMI (tIEDII\KLVL PRiYirDlTT (oi ru-^AL Diftndam), 
l! n 1 1 u- ( \ iSiTOi) vB VI iiip VI vr DAMODABP V\T PlIATAK 

ftiiLlPAL Pi A-lMiri), PiPblONDENT 

Mortgane—Nut iu recover fhe amouni (he — Defendant's plea that the moifgage 
V ns effected to (hfiaml Itn ciedifoi — Attachment of the property hy the 
aeditoi-^-Order for sale <nihject to the mortqage--Gi(ditoi paid off before 
salf^-Decreefor plaintiff on fhe 07 owid that defendant cannot plead his oim 
fraud Ft and not cat ned out — Defindanfs intention not punnhahle 

riiL pi liiitin sii{<l P !( >\n lion the dtfcndint Hit ainomit due uodei a 
inoHg^l^( ThiMh h ndnit pU < 1« 1 Hot the moH dud v is tActted to 

])iot(tt Ills ] !<] ot\ houji o» liPn nid Hut no ( on si do i lion loill) pissed 

undo tin dstd Pom ns t( tli( Hi Idiiidiiit (udito hid dtalKdihe 
iunf^^fd|i I Its ill Hh inut.i^u (])]t nt pi oiitill ) hid node i thim on 
tlu hison Hu inol^i til ih id ti <1 Ho piipiij fioin ittiduncnt 
iht noH„ i^oi (pi ut <1( I 111 liO dmitl d tin m)itwi.^( nid the piop ity 
wa^t Old* ul 1o Ik soltl dp j {> tla imiui Bu do pi ip^Hv mas, 

howoo not s »1 1 h o t i H.. ^ i i 1 1 o j ho ci hlo Iitloit tiie ouki 

foj i'< V is 11 d n 1 < 

^ I i i he lumon Hu £>iuiind Hut the defendviit 
^ u d t mIi i, it Hif pIiinHd !)> pie idiiu his own fniid 

On HU Olid ippi il h;) the diioidint — 

ITeld sUtingasidi Hit duiu tint is tin defendinf s cieditoi Ind not heoi 
defiradttUhue wRHnot ison \\h> the Conit should punnh his intention to 
defiand In pissm^ i thou nnst him 

^Stdlinyappa % JlnustM^ t \pl i uul lud didinginshcd 
Ram Sm mi Sinqh \ Utisstunnt Ptan Peat ?/(^), it lured to 

Secoyd appeals against <1ie rteeisLon of A. W. Varley 

Assisuuit and Unit of E. II. Le^gatl, District 

Jiidg'o of Dlidiwar, contijuiiug ipc decrees passed by 

* SiPdiul AiijHdls \i.s 532 iiid «,i0 of 1912 
P (1-1(17)31 B<m) 4{>5 {n (;i870) 13 Moo I A 651. 
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V. V. Joint Siibordinalt' Judge of Dluu’war in 

two suits Nos. 491 and 19i ol 1909. 

Two idaiiiliffs instituted t^\o suits against the 
defendant to recover the amount due to them under two 
mortgage deeds. One mortgage was dated the 31st 
March 1885 and was for Rs. 1,000 and the otbor Avas dated 
the 13th Jul^ 18(S5 and Avas for IL. 1,500. 

The defence to both the suits aa^s one and the same. 
The defendant pleaded that the moitgages Avere passed 
with the intention ot I'll otecting lu-. pioperty from his 
creditor Raje^aiteb and that tie leceived no considera- 
tion under the deeds. 

Hnbseipient to the raortga-ej the defendant’s creditor 
Rejesabeb attached the moi t gaged pioperty m execution 
ol his decree against the defendant. The moitgagees 
intervened and applied tor the remot’-al oi the attach- 
ment on the strength ot tile mortgage di'ods admitted 
by the inortgagoi and the Lonit ouleiod that the 
property should be sold subject to the mortgages. Tlie 
property, however, was not sold as tlie delendant jiaid 
olF his creditor before the date lixed for the sale. 

The Subordinate .Tndge relying on the decision in 
SidhnqappaY. tound that the defendant could 

nol be allowed to iviise tlie plea that the mortgages 
Avmre coloniable tiansactions pa^^ed to protect the 
property from his cieditoi Rajcsahei). He, therefore, 
decreed the claims in both the suits 

The defendant tiled two appeals. Nos. 71 and 72, in 
the District Oonit at Dharwar and in both appeals the 
decrees of the Snliordinate Judge Avere confiimed. 

The defendant, thereupon, preleired two second 
appeals. 

S. V. Palekar for the appellant (defendant) : — It was 
wrong to hold that we could not raise the plea that 
w (1907) 31 Bom. 405. 
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tlie mortgiiges were colonraHo transactions made for 
the purpose of saving the property from onr creditor. 
Our admisbion of the morigage in the previous mis- 
cellaneous proceeding cannot estop us from pleading 
tliat no consideration passed to us under the deeds : 
Ea»i Sui'tm Singh v. Mtissaniiif Praii Pearij^\ 

V. V. Bhadkamkar, for the respondent (one of the 
plaintiffs) : — When fraud has been actually caiTied into 
effect, it is not open to a party to the fraud to contend 
that the deed was hollow. He cannot plead his own 
fraud : Sidlingappa v. llimsa^^\ Q-ovinda Kuary. Laki 
Kishun Prosad'^^\ Sham Ball Mitra v. Aniat'endro 
Nath Juggernath Augurwallah v. E. A. Smith 

and Go.® 

In the pi’evions execution proceeding, the defendant 
admitied ihe morigage transactions and succeeded in 
getting an ordei- from the Court that ihe jn'opeidy 
bo sold subject to the mortgages. The fraud was thus 
actually carried into effect. 

[Beaman, .). : — Was the property actually put to sale?] 

No. The allegation is that the creditor was paid off 
before the date of tlie sale. But there v^^as no specific 
issue on the point nor any proof of payment. The pay- 
ment, even if proved, cannot avail the defendant because 
the Court which ordered the sale was led to believe that 
the mortgages were genuine transactions and thei-e was 
the completion of fraud. 

AT. H. Kctkar, foi" the respondent (the other pl ain tiff), 

Scott, O.J.:— These appeals are preferred in two 
suits filed by different plaintiffs in the Court of the 
Subordinate Judge at Dharwar on the 22nd of Octo- 
ber 190‘J. In the first suit, the plaintiff sued to recover 

fO (]H70_) ],! M ,0. !. A. e 

(21 (1907) 31 Bom. 40.1 CO (1S95) 23 Cal. 460. 

(’) (190G) 33'OaI. 547. 
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tlic amount due upon a movtgas'o dated the 31 .st ol 
Marcli 1885, the inoiigage having ho^^n executed hy the 
defendant in favoue of tlio plaijitiil’s husband. In the 
second suit, the plaintiil' sued to recover the amount 
due upon a nioilgage ol tJie 31st of .)uly 1885, the 
mortgage having been oxeeuied by the defendant in 
favour of the plaintiirs fatlier. The defendant in each 
case is in possession of the mortgage pi'operty, and in 
each case tlie defence is the same, namely, that the 
mortgage deed was passed in oj'der to protect the pro- 
perty from the defendant’s creditor Rajesaheb. The 
defentlant in liis evidence stared that the considera- 
tions for the two deeds were i-eceived in the Registra- 
tion Office and reiraid to the mortgagees outside the oflice. 
The properties wei'e attached by the creditor Rajesaheb, 
and the mortgagees then made claims on the basi.s of the 
deeds foj‘ release of the prox^erty from attachment. The 
mortgagor admitted the claims and tlie Coui-t oi'dcred 
that the property should be sold subject to the mort- 
gages abovementioned. The innperties were, however, 
not sold because the defendant paid off the creditoj' 
Rajesaheb before the orders for tire sales were carried 
into effect. 

Tlie learned .ludges in the lower Courts Juive held 
that the case of the defendant i,-. oii all fours with that of 
the defendant xii 8idlin{jaj)j)r' and therefore 

he cannot he allowed to defeat the plaintiff's claim by 
pleading his own fj'aud. The juost ohAdous distinction 
hetween the present cases and that relied upon hy the 
learned .1 iidges is that the creditor Rajesahebhasnotheen 
defrauded. As observed in May lie’s Hindu Law, para- 
graidi 416 (6th Edn.), “ if . . . he has not defrauded anyone, 
there can ho no reason why the Couid should iiunish his 
intention hy giving his estate aAvay to B, whose roguery 
is even more comj)licated than his own.” There is 

w (1907) 31 Bom. 405. 
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' — another distinetion also between the present case and 

PRAYAQDAn ^i^lmgappa and that is, that the plaintih in each 
of these cases is seeldng to enforce his contract for 
Man^ya. pajmient of money under his mortgage deed, and that 
. GrannAtii.v Point of distinction was referred to by Sir Lawrence 
c. Jenkins in Sidling cippa case where he said: “the 

Yashodaml defendant is not resisting the enforcement of a contract, 
but is invoking^ the aid of the Court to enable him to 
escape on the strength of his own fraud from the con- 
sequences of sale-deeds which ostensibly create a valid 
title in the plaintiff.” It is to be observed that the 
authorities relied upon in that case were authorities 
which were not concerned with the relations of mort- 
gagor and mortgagee. Where tliose relations exist the 
consideraWons stated in the judgment of the Privy 
Council in Ham Sunin Singh v. Miismmitt Pran 
Pearif^) must apply, subject to the dominant principle 
that where the fraud has actually been carried into 
effect the estate must lie where it falls. We, therefore, 
set aside the decrees of the lower Courts and remand 
the case for decision on the merits. 

Costs, costs.! 31 tlie cause. 

Beaman-, J. As I was a party to the judgment in 
Sullmgnppa v. mrasa^^\ I may be allowed to add that 
while still adhering to the principle of that judgment, 

^ I do not think that within the proper limits of its 

application it need be brought in question here I 
agree with my Lord the Chief Justice that this case 
can be distinguished. Here tlie claim appears to 
he in contract and in contract still executory so 
tha.t it is difficult to see how, if the contract be in 

reality Illegal, it could be enforced at all in the plaint- 

iff B fevour, or why, if not illegal, the defendant should 
not be allowed in ordinary course to show that he 
received no consideration. But I think dhat a still 

31 Bom. 405 . (3) t a 
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■broader ground of distinction is that in this case, as 
found by the Courts below, no fraud was actually 
effectxiated, and tbat is really the basis of the decision, 
as I understood it at the time, given by Jenkins 0. J., 
in Sklllngajipa’s^^^ case. Upon all the other points of 
distinction sot forth in my Lord the Chief Justice’s judg- 
ment just delivered I entirely agree. 

Dficroen net aside, 
a. B. B. 


a) (1907) 31 Bom 406. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt , Chief Justice, and Mr Jti^fne Heaton. 

DAKORP] TOWN MUNICIPALITY (omamAL DEFUNDAvr), Appellant, 
TRAViM)! xVNUPRAM HARTBIIAI (original Pl uvtipf), Respondent.^ 

JJisfrid Municipal Act {Bomhay Act III of 1901), sections 113 ami 112 — 
Suit against Mimicqmlity for reAnsiating a stone removed hi/ if — Plandiffs 
adverse 2 ^ 08 ,ses 8 ion — Municipality creature of the statute — Duties of Mum cqxi- 
lity — Municipal District — Encroachment — Obstruction to safe ami convenhnt 
2 >assage — Notice of removal — Justification by reference to statutory ^Joioers. 

Ill a suit brought against a Municipality to icstrain them from obstructing 
the plaiiitiO une-instatiiig a stone v Inch v as imbeiided in his otla m its oiiginal 
pobition, tiie lovoi appella'ie Couit found that the stone had been in sifuiin 
twelve ycais, tboiofoie the Municipality had no right to iiiteireie vith it as 
there had been adverse possession foi the statutory period of the poition of the 
street occupied by the stone. 

On hccond appeal by the Municipality, 

Held, tliat the Municipality was the creature of the Statute with duties intef 
alia to pieseive the passage along public stioets. It matteied not for the 
Munnipahty wliethei the encroachment had been in existence for 12 yeais oi 
more. Under section 113 of the District Municipal Act (Bom. Act III of 
1901) the Municipality might, on proof that the eneroaohment objected to 
was an olislruction to the safe and convenient passage along a street, by written 
notice require the owner to remove it. Section 122 of the Act empowered the 
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Municipality fo remove the encroachment which might luve ])icii put up after 
the |)]aci‘ h,ul hccome a Munieixs il Distiict. 

In the pn -Heiit case the Mimicipalitv having failed to -justify their action by 
reference to the wicl statntoi} poweis, the deciec vas confiimtd. 

Second appeal against the decision o£ B. 0. Kennedy, 
District Judge of Ahinedid)ad, rovcjsing the decree of 
M. I. Kadri, Snhordinate Jndge of Unrreth. 

This action was instituted by the plaintiff for a perpe- 
tual injunction restraining the defendant Municipality 
from obstructing him in pnlting the stone in suit in its 
original position in the otia of his house and for damages 
to the extent of Rs. 2 for unlawful removal of the stone. 
The plaint alleged that the stone in suit was included 
in plainliifs o//rf and had 1)cen there since time im- 
memorial and that nevertheless it was removed by the 
MimioLpality. 

The defendant Mnuieipality airwercd that the stone 
was a nt'W eix'ction and was pat in tlic public road. It 
was, therefore, properly removed. 

Tlie Sal)ordinate .ladge found tiiat the stone hud not 
()een there for 12 yeiu-s and iJiai it was not i)art of the 
plaintiff’s o/fo. He, thej‘(ffore, dismissed the suit. 

On appeal by the plaintiff, the District Judge reversed 
the decree and granted the relief prayed foi* by the 
plaintiff on the ground “ that the stone has been b? .siY/f 
for over 12 years and that the land under it was not 
public land. * * *” 

The defendant preferred a second appeal. 

M. K. 31 eh fa, for the api)ellant (defendant): — The 
lower Court found that apart of the stone projected from 
the limits of the otia into tlic direction of tlie public 
road, therefore, the suit should have been dismissed. 
The limitation of 12 years is not applicable and no period 
of limitation would come in the way of the Municipality 
.^^preisiag its powers under section 122 of the District 
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Municipal Act. If any article of the Limitation Act 
applied it would be article 146 A whieb gives the Muni- 
cipality a period of 30 yeai's. We rely on S. Sftndaram 
Aipjar V. The 2lHnicijxU Council of Mudura^^K 

Further tbe fiiiding that the stone has been in situ for 
12 years is bad in law. The lower Court found that 
practically there was no evidence on the point. The 
onus lay on the plaintiflf to adduce evidence and there 
being no evidence the suit should have been dismissed. 

G. N. ThaJfoir, for the respondent (plainlitC) was not 
called iipon. 

Scott, C. .1. ; — In this case the plainUff has obtained an 
iirj unction against tlie Dakoro Municipality to restrain 
them from obstructing him in re-instating a stone which 
was formerly i mbedded in his of la in its original position 
and Rs. 2 for damages for w'rongful j-einoval of the stone. 
The learned Judge lias based his decision upon a finding 
that this stone had been in sifu for tw^elve years, and 
that, therefore, the Municipality had no right to inter- 
fere with it as there had been adverse possession for the 
staiiitory ])eriod of the ])ortion of the street occupied by 
the stoue. Wo do not think that this is a good reason 
for the decision. The Municipality is the creature of 
the Ktatute wiili duties infer alia to preseiwe the passage 
along puihic streets, and. under seclions 11.3 and 122 
of tbe District Municipal Act, it is given certain powers 
depending ujion the existence of certain conditions for 
the removal of encroachments or obstructions upon the 
streets. Under section 113, if it is proved that the 
encroachment objected to is an obstruction to the safe 
and convenient passage along a street, the Municipality 
may by written uolicc require the owner to remove it. 
Under section 122, tlie Municipality have power to 
remove an encroachment which may have been set up 

w (1901) 25 Mad. 636. * 
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after the place has become a Municipal district. It 
matters not in eitber case whether the encroachment 
has been in existence for twelve years or more, but 
the statutory conditions regulating the exercise of 
the power must be shown to exist. The Municipality 
in the present case have not shown either that the 
stone which they have removed was an obstruction 
to the safe and convenient passage along the street or 
that the stone was set up by the plaintiff after the place 
became a Municipal district. They have, therefore, not 
justified their action' reference to their statutory 
powers. On that ground we affirm the decree of the 
lower appellate Court and dismiss the appeal with costs. 

Decree affirmed, 

G. B. E. 


APPELLATE CIVIL. 


Before Sii Bern I ^cott, Kt., Chief Jvstice^ Mr, Justice Heaton and 
Mr, Justice Macleod, 

SAWANTRAVA kom FAKIRAPPA (original Plaintiff), Appellant, 
GIRIAPPA FAKIRAPPA and others (original Defendants), Respondents.^^ 

Hehhhan Agiictiltiirkts' Relief Aei (XVII of 1879), sections 2 (2), 10 Af — 
Emdence Act (I of 1872), section 92- — Agncultunst — Mortgage in form of 
sale — Rederiiption suit — Intention of the parties at the time of the transaction. 


^ First Appeal No, 272 of 1912. 

t Sections 2 {2), lOA of the Dekklmn Agriculturists’ Relief Act (XVII of 
1879) are as follows ; — 

2. {2nd.) In Chapters II, III, IV and VI and in section 69, the term'‘ agri- 
culturist, when used with reference to any suit or proceeding, shall include a 
person who, when any part of the lialiility whicli .forms the subject of that suit 
OP proceeding was incurred, was an agrioulturi§t within the meaning of that 
Wjri} as then dt^fined l^y law, 
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The object of section lOA of the Dekkhan Agiicultiirists’ Relief Act 1913. 

(XVII of 1879) is to enable a party to the suit to prove, notwithstanding the 

words of the docmnent, what the real intention was at the time when the 

document was executed. Regard must be paid to the date of the transaction Giriappa 

Fakirappa. 

and an agiiculturist can only be allowed, according to the provisions of 
section lOA, to enjoy the special benefit of the favoured class in disregarding 
the provisions of section 92 of the Evidence Act (I of 1872), if he belonged to 
the favoured class as defined by the statute at the date of the transaction. 


First appeal against decision of G. V. Patvai-dlian, 
First Class Subordinate Judge at Dharwar, in Suit 
No. 116 of 1912. 

This action was instituted by the plaintiff to redeem 
the lands in suit on the allegation that 'the document 
sued on, though in the form of a sale, was really a mort- 
gage, and he prayed that accounts be taken under the 
provisions of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879). 

** The defendants contended that the transaction in suit 

was a sale out-and-out and that the plaintiff was not 

10 A. Whenever it is alleged at any stage of any suit or proceeding to 
which an agriculturist is a party that any transaction in issue entered into by 
such agiiculturist or the person, if any, through whom he claims was a transac- 
tion of such a nature that the rights and liabilities of the pdities thereunder are 
* trial )le wholly or in part under this Chapter, the Court shall, notwithstanding any- 

i thing contained in 'section 92 of the Indian Evidence Act, 1872, or in any other 

' law for the time being in force, have power to inquiie into and determine the 

real nature of such transaction and decide such suit or proceeding in accordance 
with such determination and shall^be at liberty, notwithstanding anything 
^ contained in any law as aforesaid, to admit evidence of any oral agreement or 

statement with a view to such determination and decision : 

Provided that such agriculturist or the” peison, if any, thiough whom he 
claims was an agriculturist at the time of such transaction : 

^ Provided further that nothing in this section shall he deemed to apply to 

' any suit to which a bona fide transferee for value without notice of the real 

nature of such transaction or his representative is a party where such transferee 
J or representative holds under a registered deed executed more than twelve years 

before the institution of such suit. 
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en<itle<l to the benefit of the Dekkhan Agilcnlturists’ 
Relief Act. 

The tmasactioji in suit was eixteeccl by tlie plaixitiil’s 
deceased Imsband on the 27th November 1899, and the 
jxrovisions of the Dekkhan Agricnltn lists’ Relief Act 
were extended to the Dharwar Distxict in 1905. 

The Subordinate Judge framed a pi-eliininary issue 
and foxxnd that the suit was not maintainable under 
section lOA of the Dekkhan Agricxiltmists’ Relief Act. 
He, thex’efore, dismissed rhe suit, observing : — 

PlaintifE dAiiiis tliroiigli her Imsband, the original moitgagor, who cannot be 
said to have been an agriculturist at tb#|time o£ the transaction, vh, in 1899, 
when the Dekklun Agi-ieultuiisiN’ Belief Act had nut been extended to this 
Distiict (vide satifni 2 of the Dekklian Agiicultiiiibls’ Relief Act and 
11 Bom. L. U., pages 1288 ami 721). Heetion lOxV piuvides that the plaintiff 
or the peisun duuugli ^\}iulll he cl dins must lie an <igiicn]tinist at the date 
of tlif transcictioij. 

The jdaintilf appealed. 

Jayakar, with G. H. M>ilg(ion1ia}\ for the appellant 
(plaintiff) : — There is a dilfei'ence in the wording of the 
j>roviso to section lOA of the ilokklian Agiicnltnxdsts’ 
Relief Act when compared with section 2 (2). The tvords 
“ then delined by law ” occurring in the latter arc not 
to be found in the former. Prior to the etiactment of 
section lOA it was enough to show that the person was 
an agriculturist at the date of the suit. 

The ruling in Balkhlien Dan v. Legge'^^'^ demonstrated 
that some remedial measure Avas necessary to relieve the 
strictness of the rnie followed in the case. Section lOA 
is of a remedial churactei' for those who would take the 
beiu'fif of (lie Act. The svord“ agricnltiirist ” means a 
person who is an agriculturist at the date of the suit : 
Gopai Ghclaw fiajuiain Amtha^^\ In this case section 

« (1890) il2 All, 149. 
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lOA was applied to a transaction dated 1879 ; see also 
Shankar Bamkrishna v. Krishnaji Ganesh^^^ and 
Mahadev v. Vmayah^^. 

Further, section lOA being a remedial measure should 
be liberally construed, whereas section 2 (2) being a pro- 
tective measure should receive a strict construction ; 
Maxwell on Statutes, pp. 124, 3(17. 

To say that unless a person is an agriculturist at the 
date of the transaction he will not receive the benefit of 
section lOA is entirely inconsistent with the remedial 
nature of the section. 

The following cases were referred to : — 

JaranmnI Jitma? y. Muktahai^^'^iShwmm Udaram v. 
Kondiba 3£aklaji^*'> ; Pannalal v. Kalu^-^^ and Fafmahibi 

V. Ganer/d^b 

K. H. Kelkar for respondent 1 (defendant 1) not 
called upon. 

Campbell, with A. G. Besai, for respondents 2 and 3 
(defendants 2 and 3) not called upon. 

S. V. Paleharfov respondent 4 (defendant 4) not called 
u]ion. 

Scott, C. J. : — This suit was instituted by the plaintiff 
foj‘ redemption of certain property, whicii. she alleged, 
had been mortgaged by her hnsband to the defendants 
by a docninent, which, though in form a sale, was in 
j’cality a mortgage. In order to ])rove that she was a 
mortgagor it would be necessary for her to give evidence 
of the intention of the parties at the time of the 
transaction, namely, in the year 1899, and to show that 
that intention was not exiiresscd in the deed. This 
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(1909) 33 Bom. 504. 
® (1890) 14 Bom. 516. 


(0 (1884) 8 Bom. 340 at p. 345. 
(« (1906) 8 Bom. L. E. 798. 

(0) (1907) 31 Bom. 630. 


22 


I’SE INDIAN LAW BBDORTS. [VOL. XXXVIll. 

1913. she could not do under the provisions of section 92 of 
Sm^iuu A the Indian Evidence Act. But if she was enabled to avail 
GiK^vriA herself of the provisions of section lOA of the Dekkhan 
Fakirai I A Agricultui’ists’ Belief Act she could give the proof that 
she desired. 

The suit was brought in the Dharwar District to which 
the provisions of the Dekkhan Agriculturists’ Belief 
Act were extended in the year 1905. Section lOA 
enables the Court to inquire into the real nature of the 
transaction in issue, provided that the agriculturist, who 
was a party to the suit claiming the benefit of the Act, 
was an agriculturist at the time of the transaction (in 
this case in the year 1899). It is argued that “ agri- 
culturist ” in the proviso to section lOA must not be 
read by the light of the statutory definition, but must 
be interpreted in the general and popular sense, and 
that in that sense the mortgagor was earning a living 
by agriculture, and therefore falls within the proviso. 

The difficulty is that section 2 is peremptory. It 
provides that in construing this Act, unless there is 
something repugnant in the subject or context, the 
following rule should be observed, namely, “ agricul- 
turist ■’ shcdl be taken to mean a person who by himself 
or by his servants or by his tenants earns his livelihood 
wholly or principally by agriculture carried on within 
the limits of a district or part of a district to which 
this Act may for the time being extend, or who 
ordin|rily engages personally in agricultural labour 
within those limits. 

It has been argued that if the statutory definition is 
applied to the proviso to section lOA we shall have a 
result repugnant to the object of the section. _ That 
does not appear to us to be the case. The object of the 
section is to enable a party to the suit to prove, not- 
withstanding the words of the document, what the real 
intention was at the time when the document was 
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executed. Therefore, one must have regard to the date 
of the transaction, and he can only be allowed according 
to the provisions of section lOA to enjoy the special 
benefit of the favoured class in disregarding the pro- 
visions of section 92 of the Indian Evidence Act, if he 
belonged to the favoured class as defined by the Statute at 
the’ date of transaction. Therefore, in my opinion, the 
decision of the Subordinate Judge was correct and this 
appeal should be dismissed with costs. The case of Gopal 
Ghela v. Rajaram Amtha^^'> is cited as showing that this 
Court has applied the provisions of section 10 A to a trans- 
action dated the 15th of J une 1869 in the Broach District, 
to which the provisions of section lOA were only extended 
in January 1911, and to which the provisions of the 
Dekkhan Agriculturists’ Relief Act were only extended 
long subsequent to 1869. We have good reason to believe 
that this proviso to section lOA was not brought to the 
notice of the Court at the time of the hearing of that case, 
and the judgment itself indicates that no point was 
based upon the proviso, for there is no refei’ence to it 
throughout the judgment. 

Heaton, J. : — I concur. 

Macleod, j. : — I concur. 


Apppal dismissed. 

G. B. E. 
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Mu Ifi. 


APPELLATE CIVIL. ^ 

Before Mr, Justice Batchelor and Mr. Justice Shah. 

SIIANKAE VENKxiTERH KAKGUPPI and vnothfji (original Defendants 
X os. 8 AND 0), Appellvnts, zl SADASHTV MAHADJI KULKARNT 
(original Plaintiff), Htspondent/' 

Mortgage — Prior and siih.sequenf moitgatjee^ — Snd on prior mortgage to which 
the subsequent mortgagee not a party — Subsequent mortgagee obtaining decree 07i 
hh mortgage in absence ofjiist mortgagee — Sale of p7vperty subject to first 
mortgage — Subsequent mortgagee purchasutg p^'operty with permission of 
Court — Execution of decree byfiist mortgagee — Subsequent inoitgaqee can ash 
the mortgage amount of first mortgage to he determined again — By purchase 
subsequent mortgagee doe^ not lose his idghts under his morfgay^-Ea'tmgtdsh- 
menf of mortgage — Transfer of Pioperty Act (IV of 1882), section 101, 

In ceitAin propeit> was nioili>agod to V. It was ai>ain moitgagod 
by tlie same niuitg igois to H in lSs7. In 1892, V obtained a decree on bis 
mortgage, fl was not made a paily to tli(‘ suit. V lia\mg sold his lights, his 
assigmv K obtained another decK^e in 189t> against the rnoitgagors on the 
mortgage and other ddAs. To this suit also II was not a party. In 1895, H 
Bued on liis own mortgage u itluuiimaking tin* In ->t moitgagee a party. A cleeiee 
was passed in t(‘rrns of an aw aid. Tin [uojieity was sold m execution of 
the deeiee sub|{M t to tli(‘ liisf moil gig. uid was purchased by II ivith the 
pt*nni''sion of the Com t. In 190s, the decicf -hohh r applied to execute the detiee 
of 1890. n was made a paity to the execution proceedings. Itw'as contended 
by II that he was not hound h\ the decrtT* under executitm and was entitled to 
have the moitgage amount detirinined again in the execution proceedings. The 
decree-hoidei urged that IPs moitgage had been extinguished by his purchase 
at the Court sale, and as such puichaser he was hound b> the dcciee hy which 
the original raortgag<us were hound at the date of the auction-sale, and that 
II did nothing to show that he intended to keep alive his moitgage. 

Held, that as a second mortgagee II was entitled to redeem the first 
mortgage ; and to haw* the amount of the first moitgage determined again 
as between himself <ind the fiist moitgagee. 

Held, further, that as anctioii-pnrchasei II became entitled to all the rights 
wliich the imatgagors and the mortgagee had at the date of the sale; Le., to all 
the rights of the mortgagors as they existed at the date of the mortgage upon 
which tile decree was haBeil. 



First Appeal No. 237 of 1912. 
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Held, also, tbSt II must be presumed to have intended to keep Mat mortgage 
alive, as it vas clearly for Ids l^eneEt to do so. 

Appeal from the decision, of G. X. Kelkar, Fii'st Class- 
Subordinate Judge at Belgauin. 

Execution proceedings. 

In 1886, the property in dispute was mortgaged by 
Venkatesh to Vithalrao. It was again mortgaged by 
Venkatesh to Huchrao in 1887. In 1892, Vithalrao sued 
on his mortgage without making Huchl’ao a party to the 
suit ; and obtainotl a decree on an award. Shortly 
afterwards he sold his rights to Kanburgikar s, represented 
by the plaintiff. In 1896, Kanburgikars obtained another 
decree, also based on an award, for the mortgage- 
debt of 1896 and other debt. To this suit, Huchrao was 
not a party. In 1895 Huchrao sued on his owm mortgage 
without making the first mortgagee a party, A decree 
was passed in the suit. In execution of the decree the 
property was sold subject to the first mortgage of 1886 ; 
and was purchased by Huchrao with the permission of 
the Court in 1898. Huchrao sold his own rights to 
Kaiguppikars (defendants). In 1908, the decree-holder 
applied to execute the decree of 1896 l>y sale of the 
properly. Both Huchrao and his assignee were made 
loarties to the execiition proceedings. It was contended 
by Huchrao that he was not bomid by the first decree 
to which he was no party ; that ho was entitled to 
redeem the first mortgage ; and tiiat he was entitled to 
have the amount of the first mortgage determined 
again. 

The Subordinate Judge overruled this contention 
and held that both Huchrao and his assignee were 
bound by the decree to the extent of the property in 
their hands. 

The defendants Xos. 8 and 9, assignees of Huchrao, 
appealed to the High Court. 

H 757—4 
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AT. E. Kelkar,iov tlieappeJlaiit:— Huclirao was neither 
a party to tlie decree of 1892 nor to the decree of 1896. 
We are not honnd l»y tliose decrees and arc entitled to 
have the acconiit of the fu'st raovtyage taken over again. 
See Pandiu'diH} v. Sakha ; Drbendm Narain 
jRoy V. Mamtaran Banorjed^'^ ■, Bam Churn Sing v. 
Dhaturi Sing^^^ ; and Bam Narain Sahuo v. Bandi 
Pershad''*'’. Apni'chaser at ud aaclion-sale becomes 
the owner not only of the mortgagor’s rights Imt also 
of those of the mortgagee. See Maganlal v. Shakra 
GirdhaP^d 

C. A. Rde, for the respondent; — ^The appellant is not a 
puisne mortgagee. Ho is bound by the decree by 
which the original mortgagors were bound at the date of 
the ancti on-sal 0 . Huchrao’s rights as second mortgagee 
were extingnished, having pnrehasofi tlie property at 
the auction-sale. See BamkriSaia SadaBiir v. 
Chofhmah^K Section 74 of the Transfer of Property 
Act does not apply ; l)nt the doctrine of merger (section 
101) applies. Hiichrao has done nothing to show that 
he intended tokco]) Ids mortgage alive. 

Kdkar, in I’eply. 


Cur. adv. vult. 


1 


Shah, J. : — This is an ai:)peal arising out of certain 
execution-proceedings under the following circum- 
stances : — Certain proj)erties were mortgaged by 
Venkatesh and others to Vithalrao in 1886. They were 
moi'tgaged again to Kao Bahadur Huchrao in 1887 by 
the same mortgagors. In 1892 Vitlialrao obtained a 
deci'ee on an award on his mortgage against the mortga- 
gor’s to which decree Huchrao was not a party, and sub- 
sequently in the same year he assigned his rights to the 

W (1906) 31 Bolu. 112. 

® (1903) 30 Cal. 599. 

(1890) 18 Cal. 146 
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Kanbargikaris, who are now represented by the present 
plaintitE (decree-holder). In 1896 the Kanbargikars 
obtained a fresh decree against the mortgagors for the 
mortgage-debt of 1886 and for other debts, which the 
mortgagors owed to them, in respect of the lands 
mortgaged in 1886 and some othoi- lands. This also was 
a decree on an award and Hnehrao was not a party to 
it. In 1895 E. B. Hnehrao got a decree against the 
mortgagors on his second mortgage directing the sale 
of the mortgaged property subject to the first mortgage 
of 1886 in favonr of Vithalrao. The first mortgagee and 
his assigns wei’e not Joined as parties to this snit by 
Hnehrao. In execution of his decree Hnehrao, with the 
pei’mission of the Court, himself purchased the property 
subject to the first mortgage of 1886, at a Court-sale in 
or after 1898. Hnehrao sold his rights as auction-pur- 
chaser to Ihe Kargupinkars in 1911. 

The decree-holder applied in 1908 to execute the 
decree obtained on an award in 1896 against the 
mortgagors, and to bring to sale all tine properties — in- 
cluding the properties which wore mortgaged to 
Vithalrao in 1886 and again to Huchrao in 1887. The 
application was made in Use fli'st instance against the 
m ortgagors or t h (.6 r legal rep rese n to t i ves. Su bseqn ontly 
on tlie decree-holder's api>]ication Hnehrao and the 
Karguppikar.^ were joined as defendants Nos. 7, 8 and 9 
respectively in ihe present execution-proceedings. 

The facts as stated above are admitted by both the 
parties. In the lower Court several issues were raised. 
But the controversy in this appeal is confined to issues 
Nos. 11 and 14. The lowei’ Court lield that Huchrao 
and the Karguppikars were necessary pa]‘ties to tliese 
proc ^edings, and that they were bound by the decree 
* under execution though they were not parties to it. In 
the appeal, which has been preferred by defendants 8 and 

9 (the Karguppikars) again.>i the order made by the 

* 
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lower Court on the basis of tlio above findings, the 
correciness of the findings on both the issues is 
questioned. 

It is contended on behalf of the appellants that they 
are not bound by the decree but that they are entitled 
to redeem the first mortgage in favour of Vithalrao and 
to have the mortgage amount deteinnined again. So far 
as the appellants’ right to i-edeem the mortgage of 1886 
is concerned, the decree-holder does not contest it. The 
real point in dispute between the parties is whether or 
not the present appellants are bound by the decree 
uAIer executi^,. . * 

The appellants have got aff*^ i^Ets which Huchrao 
had and if Huchrao would not lie bound by the dedree 
the appellants clearly would Aot tie bound by it. It is 
necessary, therefore, to consider Huchrao’s rights. We 
think lhai Huchrao not being a party to the decree is 
not bound by it. Huchrao as a s'econd mortgagee could 
have been and should have been joined as a party to the 
decree of 1892 as ■well as to the decjce of 1896. But he 
W'as not so joined. Cousidejiiig Huchrao’s position 
simply as a second mortgagee, we think it is*clear, that 
he would be I ntilled to redeem the fiist mortgage and 
would not be bound b}' any adjudication as to the 
mortgage amount between the mortgagors «®d the first 
mortgagee. While redeeming the first mortgage he 
would be entith'd to liaAc the mortgage amount deter- 
mined again as between himself and the first mortgagee. 
This appears to us to he a necessary consequence of 
the second mortgagee not being made a party to the 
suit bctw'cen the mortgagors and the first mortgagee. 

In the case of UniPb Cliundor Sircar v. Miissummat 
Zalionr Fai}n}a^\ their Ijordships olisej-ve that “ Persons 
whohave taken transfcj-sof property subject to amortgage * 

« (1890) L 11. 171. A 201 at p. 212, 
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cannot be bound by proceedings in a subsequent suit 
between the |)i‘ior mortgagee and tbe mortgagoi’, to 
which they are ^never made parties ”. The cases of 
Thenappa Cheifiar v. Marimiithu NadanO) and of 
Dehendra Narahi Boy y. Banilaran Banerjee^^'^ also 
support the same view. 

We have so far considered tiie position of Huchrao as 
a second mortgagee. In the absence of any tiling more, 
the decree could not be binding niiou Huchrao. But it 
is argued on behalf of tlie plaintiff (decree-holder) that 
because Huchrao obtained a deciee on his mortgage, 
had the property sold in execution, and purchased it 
himself at the auction-sale, his right as ‘•econd mortgagee 
has* been extinguished and tluit as a puidiaser he is 
bound by the decrees by which the oiiginal mortgagors 
were bound at tlie date ot the auctron-sale. In our 
opinion this contention is iiased upon a misconception 
of the auctiou-])Uj'ehaser’s position in the case ol a 
mortgage-decree. In a number of decisions of this 
Court it has bqeu held that the purcliaser- at an auction- 
'S^lelbecomes the owner not only of the mortgagor’s 
* rights bnt §ilso of the mortgagee’s riglits or in otiier words 
the purchaser- becomes entitled to all the i-ights of the 
inoj'tgagor as existing at the date oL the mortgage : see 
Khovraj Busnip v. Dndoba Arfuiiji v. 

JMniiodnr Barj/ni),afit^^\ and JlJatfaii/al v. ShaLia 
Girdlicn If this rule is applied to the present case, it 
is clear that as auction-pul-cJiaser Huchr-ao became 
errtitled to all the r-ights which the mortgagor-s arrd the 
nrortgagee Irad at the date ot the sale, f. e., to all the 
righ-te of the rrrortgagors as they existed at the date of 
the rnoi'tgage, upon which the decree wais based. Thus 
by the purchase Huchrao olrtained some additional right, 

w (U)Of!) 31 Ma<] 238. (8) (1S73) 5 Bom 2 

Pi (1803) 30 Cal. 599. W (1801) 16 Bom 486. 

P) (1897) 22 Bom, 945. 
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l)nt there was no derogation from any of the rights, 
which lie ijossessed as second mortgagee before the sale. 
It has been urged that when the purchaser is the 
mortgagee himself, the rights of the mortgagee become 
extinguished, and the pui'chaser gets only the mortga- 
gor’s rights. We think that the circumstance that the 
purchaser is the mortgagee himself and not a third 
person makes no difference in the result, so far as the 
present point is concerned. Huchrao as auction- 
purchaser got all the rights which a stranger would 
have got as a purchaser and nothing less. As observed 
by their Lordships of the Judicial Committee in 
Maliabir Pershad Singh v. M&cnaghten'-^\ “Leave to 
bid puts an end to the disability of the mortgagee, and 
puts liim in the same position as any independent 
purchaser ”. It is not denied in this case that Huchrao 
purchased the property after obtaining leave to bid. 

It is further urged that Huchrao did nothing to show 
tliat he intended to keep alive his mortgage. We do 
not think that it was neccssajy for him to do anything 
to k('ep th(' riehts alive. By virtue of the purchase, he 
got certain rigljts as purchaser whicli include the rights 
of tlie moj’fgagee. Ilis rights as second mortgagee are 
not directly asserted .is such but as having passed to 
Huchrao the purchaser. To the state of facts, such as 
we have, neither section 101 of the Transfer of Property 
Act nor the principle uwlerlying that section has any 
applicatioi). As>umieg, however, that the section 
or the pj'iiicjple thereof applies, it is clear that under 
section 101 of the Transfer of Property Act the incum- 
brance' was jml extinguished, as it was clearly for the 
Ix'iif'lit of Huchrao to continue it. Even apart Horn 
section 101 of the Transfer of Property Act, the result 
would be the same. It is a well established rule that a 

W (1889) L. K. 16 I. A. 107 at p. 114. 
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Court should presume in the absence of any evidence 
to the contrary that the incumbrancer intends to keei? 
the incumbrance on foot, when it is for his benefit to do 
so. In the present case Huchrao must be presumed to 
have intended to keej) it alive, as it was clearly for liis 
benefit to do so. See Gokuldoss GopaJdoss v. JRambux 
Seochand^^'> and Thorne v. Cann^^. We, therefore, hold 
that Huchrao as second morl '>agee was entitled to 
redeem the first mortgage, that a.j purchaser at the Court- 
sale in execution of the decree on bis mortgage he got 
that right, that be is not bound by the decree under 
execution, and that the Karguppikars as claiming under 
him are entitled to redeem the first mortgage in favour 
of Vithalrao, and to have the amount payable on the 
said mortgage determined as between themselves and 
the present decree-holder. 

In this view of the case, both parties are agreed tliat 
the questions between the decree-holder and the 
Kargux)pikars cannot be determined in these execution- 
proceedings, but must be left to be decided in a 
separate suit. 

The result, therefore, is that the appeal is allowed 
and the dai’khast dismissed as against defendants 7, 8 
and 9 with costs throughout on the plaintitf. 

Appeal allowed. 

R. E. 

(1) (1884) L. R 11 I. A. 126. [1895] A C. 11 at pp. 18, 19. 
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Before. Sir Bcml Scoft, Kt., Chief Jmtice, and Mr. Justice Hearn. 
ft.vrj’O AT.MARAM HASABNIS (omaiNAL Apwjcant), Aw>eli.an: 
SilAMiAR DATTATEAA'A (original Plaintiff), Respondent/ 
CinlProeedure Code (Act V of 190S), Order XXXIV-LbaHation Act ( 
JOOS), Srhechle I, Article lSl~Coment decree-fnmhnents-Appl 
f>r decree absolute for sale—Limitation. 

An application for a decreo absolute for sale- of a mortgage cburo-e 
the terms oi: a consent fWiw wl<;,.i/ ,■ „ 


ueot by instaiments, is an application under the Civil P: 
of 1908), Order XXXIV, ami is governed by Article 181 
Limitation Act (IX of 1908). Such application must be 
from the time the right to apply accrues. 

^ iSecoxd ap|)eul agai list the decision pt 
Ferrer.s, District Judge of Satara, confin 
pas-ied hy N. N. Diiide. Snbonlinate Jtulg 
in an e.xeoiitiun proceeding. 

The facts were a.s follows:— 

An inslalinent decree pas.sed in tlie tern 
provided mlei' alia its under: — 


Second Appeal Ko. (148 of 1911 
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Tlie judgnient-debtoi* j’ej)lied tliat the darkliast was 
tinie-barred. 

Tlie Subordinate Judge relying on tlie decision in 
Tarvadi v. Bed KasM^^^ found tlie decretal debt to 
be moveable property and dismissed tlie darkliast as 
time barred under Article 182, Scliedule I of tlie Limita- 
tion Act (IX of 1908). 

On appeal by tlie applicant decree-liolder tlie District 
Judge confirmed tlie order. 

Tlie applicant dee ree-li older iiveferred a secomi 
apiieal. 

S. R. Bald lie, for tlie appellant (applicant decree- 
Itolder): — Tlie decree olitained by us was oil a sub- 
mortgage. It was, ( lieref ore, a mortgage decree under 
wliicli we were entitled to recover tlie tlecretal amount 
liy sale of tlie mortgagee’s interest. Tlie form of tlie 
decree being one as iirovided for by Order XXXI V, Rule 
o, we could only liring the mortgage interest to sale by 
following the procedure laid down, that is, by getting 
the order for sale made tibsolute. The lower Courts 
erred in liolding that tJie interest sought to be sold was 
interest in moveable iiroperty and, {hei'erore, no order 
absolute was necessarv. 'riie decision i n Taecadi Bhola- 
imfJi V. Bai lias no a])plication. That casi' only 

lays down that tlu* mortgaged property need not be 
attached under the provisions of the Civil Procedure 
Code relating to attachment. We are not seeking to sell 
the lauds themselves but only the mortgagee’s intei-est 
therein, and we can do so only when the itrder For sale 
is made absolute. 

There is no pmuod of limitation laid down for an 
application for making the order absolute. It has been 
held by this Court that there is no iieriod provided for 
mulerthe Limitation Act : Gauii v. JSfara>jcm^^\ Bhaga- 

w. (1901) 20 Bom. .m (*> (1908) 6 Bom. L. R. 540. 
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tvnii V. Ganu^^K The preaeiit application is not really 
one for the execiition of the decree but for making a 
decree in accordance with the order of the Court, and 
no period of limitation will begin to run until there is 
a decree capable of execution. 

K. N. Koyaji, for the respondent (opponent Judgment- 
debtor) : — The rulings which laid down that no period 
of limitation applied to an application for making an 
order for sale absolute were passed before the new Civil 
Procedure Code of 1908 came into force. Under the 
new Code the provisions for making an order absolute 
are now transferred from the Transfer of Property Act 
to the Civil Procedure Code. Therefore the reason on 
which tliose rulings were based is no longer in exist- 
ence. The Courts hud held that the Limitation Act 
applied to applications under the Civil Procedure Code 
and not to other aiJplications. Such applications now 
come under the Civil Procedure Code and therefore the 
Limitation Act will govern them: Amlook Chanel Par- 
rack V. Surat Chan (ter MaherJeC^h We, tlierefo'e, 
contend that an application for moving the Court to make 
the sale absolute must he made within three years from 
the day whem the Jxidgment-creditoi' became entitled 
to it. 

Purther, the property sought to be sold beiiig the 
mortgagee’s interest, it is merely a money claim, 
therefore, it was not necessaiy to attach it, nor was any 
proceeding for an (u-dei- al)Soliite nc'cessary. The origin- 
al mortgagor was not a party to the suit and in his 
absence the decree-holder cannot sell his interest. He 
cannot merely choose to sell the mortgagee’s interest. 
In the forms given in Seton on Decrees, the form of a 
decree for such eases contains the name of the mortga- 
gor’, and he being a party the decree-holder is entitled 


» 
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to sell tlie mortgaged property. Tlie decree in the 
present case is, therefore, not a proper decree and the 
judgment-creditor cannot execute it. By framing the 
suit in the manner he did, he missed his remedy. 

Baklile, in reply : — By framing the suit in the manner 
indicated we could have got the right to sell the 
mortgaged property itself. But that was not the only 
relief open to us. We ai'e entitled to sell, if we choose, 
the lesser interest, namely, the mortgagee’s interest. 
The original mortgagor being not a party, the decree 
will not affect his rights. 

As to the apiilicability of the Limitation Act to such 
applications the rulings have so long been consistent 
and the change made by transferring the sections to 
Civil Procedure Code cannot affect the question. The 
making an order absolute is the act of the Court which, 
when an aj)plication is made, the Cmrrt cannot refuse. 
To such applicatioii, therefore, the provisions of tlie 
Limitation Act cannot apply: Ishwardaa Jagjivandas 
v. Dosibai^^\ Chunni Lai v. Harnam I)as^^\ 
Madhalmiani Daai v. Lamberi^^. 

Buch applications seek to move the Court what the 
Court is bound to do in oi’der that there should be a 
final decree in the litigation. The ti-ansfer of the 
sections to the Civil Procedure Code removes one of the 
reasons for the non-applicability of the Limitation Act, 
but the other reasons still remain. 

Bcott, C. J. : — The application in this case is for a 
decree absolute for sale of a mortgage charge, the pro- 
perty of the defendant, under the terms of a consent- 
decree. The consent-decree provided for satisfaction of 
the decretabdebt by instalments. • Three years from the 
due date of the last instalment becoming payable 

» (1883) 7 Bom. 316 at p. 322. P) (legs) 20 All. 302. 

(3) (1910) 37 Cal. 796. 
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exj)ir(Ml in Jiil}’ IWO. 'J’lie ai)plicaiion which we are 
now coiisiclej'iug was made subsequent to that date. 
Tlic question is whether it was hawed by limitation. 
The lower Coui’ls have held that the debt due to the 
plaintilT was moveable propei’ty, and that, therefore, 
there was no need for an application for a decree 
ai)solute. They based the decision upon Tarvadi Bliola- 
nath V. Bai l\ash'fi\ The qxicstion there turned upon 
whetlier the execution proceedings had been initiated 
under the right section of the Civil Procedure Code. 
That question does not arise in the iirescnt case. But 
although we cannot accept the reasons of the lower 
Courts, wt> tliink that the application must fail. The 
reason is that this is an ai)plicatioa in form for a decree 
lunlej' Oj'der XXXTV, of the Civil Procedure Code, and 
it is contended on behalf of the appellant that it must 
be treated as under Oi'dcr XXXIV, and no other Order. 
That i)eing so, it is an application under the Civil 
Procedure Code, ami as such falls within the scope of 
Article 181 of the J/imitation Act : see Amlooh Chand 
Pdfrack V. Saraf Chuiu/pr Mill, c/yVe®. Tiie application 
under Article icSl must l)e made within throe years 
from tlie time whcji the right to apply accrues. It has 
not be(>n made w'ithin that period, and is, therefore, 
barred. We, therefore, dismiss the appeal wdth costs. 

Appml dismissed. 

G. B. E. 


(1901) M Bdiii. H)j. 
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APPELLATE CIVIL. 




Before Mr. Justice Batchelor and Mr. Justice Shah. 

DAY A KIIUSHAL and others (orioinal Olumants), Appellant b, The 

ASSISTANT COLLECTOR, SURAT (okioinat Keferrer), Respondent.^ 

Land Ac^ulskon Act (I of 189i)’—Compuhoi y acquisition of land for quq^rrying 

purposes — Special adaptahdity for quarrying is element for eonblderatlon — 

CompmwUon. 

WLer^ Ik pi^oe of land is compulsorily acquiied by Uovernment for quarry- 
ing pltposes its special adaptability for quanymg is an element for consider- 
ation in fixing the amount of conipousation 

Appeal from the tleci.sion of M. S. Advani, District 
•laclge of Snrai. 

The Ooveimtueot of Bombay acqidred, on behalf of 
the Bombay Baj’oda and Central India Raihvajq under 
the Land Acquisition Act, 1894, 2 acres and 30 gunthas 
of land at Pardl in the Surat District, for qnai’iying 
purposes. On the land in question there were old 
quarries. Per^Jssion was not obtained from the 
Collector to work the quarries. The claimants demand- 
ed coiniieiisation for the land at the rate of Ks. 2,000 
per acre. The District .lodge, however, treated the 
land as a j)iirely agricultural holding and awarded 
compensation at the I'ate of Rs. 32-8-Jl per acre. The 
claimants ajDpealed to the High Court. 

G. K. Pair/ih, for the claimants. 

S. S. Pailcar, Government Pleader, for the respondent. 

Batchelob, . 1 . : — Til is is an appeal from an award by 
the learned District .fudge of Surat under the Land 
Acquisition Act. 'Pwo acres and thirty gnnthas of 
land belonging to the appellants have been acquired by 
Government for the B. B. & C. I. Railway, and it is 
important to note that the land has been acquired for 
the purpose of quarrying. 
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Tlie sliort point involved in tlie appeal is, wlietlier ^ 

tlic special adaptability of the land for quarrying a 

matter to be excluded from consideration or not. -• ilie 

learned Judge below was of opinion that it should be 
excluded because the appellants had never obtained 
from the Government permission to quarry, and under ^ 

section Co of the Land Eevenue Code the right of 
Government to mines and mineral products in land 
sucli as this is cxprossly rGserved. 

Now, to begin with, the appellants are entitled to 
claim that the compensation should be awarded to them 
on the footing that the “ value of land should be deter- 
mined, not necessarily according to its present disposi- 
tion, but laid out in the most lucrative and advantageous 
way in which the owner can dispose of it see In the^ 
matter of the Land Acquisition Act ^ of 1870 ; Munji )| 
'KJu’tsef^K It is quite true that under section 65 of the I j 
Land Revenue Code the appellants are not entitled as of 
right to work the minerals in their land. That circum- | 
stance, however, is not decisive of the question as to the ] 

market value of the land. For, under Rule S9 of the Rules j 

framed under section 2U of the Land Revenue Code it is ] 
provided that “The Oollectormay, at his discretion, sell by ] 

public auction or otherwise dispose of the right to j 

remove... stone... or any other material which is the pro- 
perty of Government for such periods, in such quantities j 
and on such terms as he thinks fit.” By this rule the 
Collector is empowered, if he so chooses, by private treaty 
with the appellants to authorize them to quarry in this 
land. It i s admitted before us that in actual practice it is 
common for the occupants of such lands to obtain the 
Collector’s permission to quarry on the payment of certain | 

fees, and this admission receives countenance from the 
circumstance that a special scale of fees has been sanc- 
tioned for the removal of stone and other materials from 




(« (1890) 15 Bora. 279 atp. 283. 
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tlie soil. So far, therefore, the appellants appear to be in 
no worse case than would be the owners of agricultural 
land for which, on its acquisition, the claim is made that 
the market value should be estimated on the footing of 
its building site value, because in the case of agricultural 
land its conversion into a building site equally requires 
the permission of G-overnment and is equally subject to 
the levy of certain fees. Yet in Bhujahalappa v. 
Collector of Dharwar^'> it was held that certain land, 
though technically agricultural land, was rightly valued 
on the basis of its being suitable for building purposes 
by reason of its proximity to a large town. The case, 
therefore, appears to us to fall within the principle 
which was laid down by the Court of Appeal in Eng- 
land in Lucas anil Chesterfield Gas and Water Board, 
In re®. That was a case where the land was acquired 
for the purpose of making a reservoir. The land had a 
special adaihability for the conslruction of a reservoir, 
and it was laid down that the tribunal assessing the 
compensation ought to include in its consideration this 
special adaptability as an element of value, and tiiat the 
consideration of this element was not to be excluded 
merely by reaiwn of the fact that the land coidd not be 
actually used for the reservoir unless statutory powers 
for its compulsory purchase were first obtained. In 
delivering judgment l^ord Justice Vaughan Williams 
quoted what was said by Mr. .lustice Grove in In lie 
Countess Ossalbisky and Manchester Corporation’'^ to 
the following effect : — “ If the land lias what I may call 
an adventitious value, that is, something beyond its 
mere agricultural or normal value — and that is a market- 
able value in this sense, that persons wishing, for a 
purpose for which the land is peculiarly applicable, 
to purchase that land would give a higher price for 
that land — then the arbitrator has a fair right to take 

® (1899) 1 Btmi. L. E. 454. W [1909] 1 K. B. 16. 

® Refeiied to in [1909] 1 K. B. 16 at pp. 24, 26, 
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tlnit into cou.skleratioii ; it is a inattei* jqo doubt con- 
tiugeiit, but still it is a matter ■vvbicli is not to be 
ignored or put out of consideration by an arbitrator.” 
So, here, it seems to us tliat tbe special adaptability of 
tlvis land for quarrying is a matter wliicli ouglit to be 
considered. In tlie result it may or may not be tliat 
the mai'ket value of tbe land will be held to be enbanced 
owing to tbe special adaptability. But tbe question is 
one wbicb, we tbink, ought to be included in, and not 
excluded from, consideration. Wbat tl^e Court bas to 
determine is tbe market value of tins land, and it may 
be that a willing purchaser would increase the piice 
otherwise payable for tbe Land by reason of its 
adaptability for use as a (piarry, and that tbe price so 
otlered would .still be an increaseon tbeoj'diuary agricul- 
tural ])rice notwitbsianding that tbe purchaser bad to 
allow deductions on account, tirst, of tbe j'isk of not 
obtaining tlu' Collector's })ennission under rule 39, and, 
secondly, of tlio fees wbicb woukl i)e payable to tbe 
Collector in tbe event of iterniis-.ion being bad. But tbe 
im)tl('r is one wbicb, a,^ we sny, ought, in onr opijiion, 
to be ('(Hisldei'ed. am! since tbe loavnod .Tndge below' bas 
deelijied to consitier it, W’e must now rwerso bis aw'aril 
and reiuaml tlu' ease to bim in ordoj' tliat be may decide 
it afre.sh in tbe liglit of the foregoing ob.servations. 

It w’ill be open to either ]>arty to adduce fresh evidence 
wdtb a view to tlu-owing light on the (juestion w’bat is 
tbe market value of this land considered as a parcel of 
land witJi spi'ciul ada])tal)iiity for use as a quarry. 

Costs will be costs in tbe reference. 

We note forjios.sible future guidance that the question 
as to the land’s adaptability as a quainy, wdiicb w'o have 
discussed above, is tbe only qnc.stion urged on behalf of 
tbe appellants. 

Aicard rerersed. Case remanded. 
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APPELLATE CrVTL. 


B'lforp Mr. JuBtlce Batchelor and Mr. Justice Shah. 

x\ClITTT riAMOIIAXDPiA PAI and another (original PLArNTiErs), Appel- 
lants, t\ NAGAPPA BxlB BALGYA AND^-oniEHs (original Defendants), 
PiKSPtJNDEMS. ’ 

Civil Procedure Code (Act V of 1QQ8), sections 107, 110 ; Order Vlf Buie 
11, clause (e) — Memorandum of appeal insuficienthj stumped — Presenting 
the m^moramlam of appeal on the last d <g for fling — Court must give time 
for paging up deficient g. 

A lueuioranduui of appeal whicli le jiiiied a Cumt fee stamp oF Pis. 205 was 
st.miped with an eiv*ht annas stamp and was liled in Couit on the last day 
allowed by the law' ol limitation. The ploadei on bein^ questioned sbited that 
he biid no funds wn’tli width to pay the lequisite stamp and ietjuested the 
CouiL lo ^i\e him time for makini* tin* ncee^saiy payment. The Couit lefnsed 
to grant the tinm applied for ami ieje<. ted the imunoraudom of appe«d. The 
phiintitT having ap]aMled ; — 

Held, reveishig tin* oidei,that the lovtr Comtwas in eiroi in rejecting the 
m ‘inorandum of ap])e.»l, and tint it ought to have graute<l time wntliin wdiieh 
to supply the rlquisite stamp. 

Appeal fi-om the orcUu- pansecl by 0. V. Vernon, 
District Jiul^^e ot Kauara, rroin the decision of J. A. 
Saldauha, ^ui)ordiiiate J iidf>v at Kuutla. 

Tlie i)laiotiir siictl to recover Rs. .‘tetl odd by sale 
of the nioriga^ed properly. Tlie suit was dismissed by 
the Bubordinate Judge. 

Tlie plaintill aitpeaied to the District Court of 
Kanara. The inemorandnm of appeal required a Coirrt 
fee stamp of Rs. i()5 : but it Itore only a stamp of eight 
annas, because the pleader iiad not sufficient funds to 
pay the full amount. The memorandum was presented 
on tlie last day allowed by the law of limitation. The 
pleader reipiested the Court to give him time for pay- 

hot ond Appeal No 520 of U)12, 
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ing the dcficicBcy. The Court, however, declined to 
give time and n'Jocteil the appeal on the following 
grounds : — 

Tlic Com i holds th it the piuvuioiis of eetioii 1 19 were ceitamly not intended 
to be iisid, citi apixlhnt is ti viinj; to use them, foi the puipobe of extending 
the peiiol of liuiiUtioii Imt solely loi the paipo^e of enabling the Comt to 
d<\d eputdbly with any h)iU%fih luuc muiUwlioii of the law as to valuation. 
No such hona fide niiseonsii m lion is alle ;cd iii tlio pie ^ent case. Oidei VII, Eule 
11, applith only to phiiits, nut to ippeils. l\Ii Kaniat itLcib to the case of 
Dhoiuhram \^Tiiha Sa^adan (1, L R 27 Bom. 330), That case i elated 
solely to the institution of a suit bv pi uut. The eabe of appeal is expicsbly 
distinguished mHanMnnv ALbdr Ilusai/i (I L. R 29 All 749, 7G4 and 
770). Sectioli 582A of the Oode^ of 1882 was cleaiiy intended to limit the 
period of grace to be allovved by Oeuit to caies in which the insufhL-iency o£ 
the stamp ivas ciiw 1 h;y tliu mlslake of the appellant Section 582A ddes 
not appun m the new C kL t ^ t V of 1908) Its place is taken by section 149, 
which givfs the Couit widi diM icluuuiy powiis. 

The pluiiititr apjiealed to the High Court. 

a. P. (with K, H. Kelkar), for the 

appclUuits : — Tlie prcndsioiis of Oj'der Vll, Eule 11, of the 
Civil Procedure Code, WfKS, wliich primarily refer to 
plaints, ap])iy a]s{» to iiU'm jjuiidu of appeals by section 
107, clause (i) ol lue Code. The provisions of Order 
Xlil, Eule ;5, :ipj)!y only to eases there specified. Section 
111) of (ho Code :i})piie!. fco all documents giid is not 
confined to plainl,a or memoranda of appeals. 

V. li. Sirur, for tlic resimndent : — Order VII, Eule 11, 
governs piahits, while memoranda of appeals are 
governed by Order XLl, itiile 3. An insufiiciontly 
stamped memorandum ol appeal is not properly present- 
ed uudej- Eule I oi Ortler X!j 1 and can be rejected under 
Eule 3 of the Oj-der. See sections 6, 28 and 30 of the 
Court Pees Act, 1870. If Order VII, Eule 11, (corj-espond- 
ing to soction t) 1 of the Civil Procedure Code of 1882) 
applied to apj)eals, then soctiou 582A of the Code 
of 1882 would become superiliious. Section 582A is 
replaced in the new Code by section 149. The wording 
of the section is very wide. It should be read in 
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conformity witli section 28 of the Oonrt Fees Act, 1870. 
See also Balkamn Rai v. Gohhid Nath Tiivari ’^^'^ ; 
Chennappa v. Raghimailm'^ ; Patcha Saheb v. Sub- 
Collector of JS/orth Arcoi’^'' ; Yakufiinnissa Bibee v. 
Kishorce Mahan Motf^'> ; Mali Saha v. CJiJiairi JDas^^^ ; 
Huri Mohun ChucTcerbutti y. Nainmddin Mahomed^^h 

Batchelor, J, : — The appellants before us were the 
plain^ifls in the original sail, ami the trial Court made 
a decree against them. On the Iasi day allowed hy the 
law of limitation they filed their appeal in the District 
Court. The memorandnui of ajipeal was, however, 
insuffleieutly stamped, and ihc ph'inluls' ])loader on 
being quef^tioiied as to lias replied that he had no 
funds with wliieh to i)ay tlxe I’crpiisitc stamp, and 
requested that tlie Conrt would qlvc him time witlun 
which to make the neces nry payraexil. The District 
Judge refused to grant the lime applied for, and 
rejected the mcmoramhnn of appeal. 

The question before us is whether that was a right 
order. Tfiftre can be no doubt, we tliink, that if the 
document presented had been a plaint and not a 
memorandum of aj)peal, tlie learned Judge’s order of 
rejection woidd have ’oeen unsiistainable. Tliat appears 
to follow from tlie tennis of Ordto* VII, Eulo 11 (c) 
which provides for the Ci.w of the pre .entation of a 
plaint written upon paper insuliicienly stamped, and 
the provision of the law is that such a i^hiint shall be 
rejected only if the iilainliiT on Iteing required by the 
Court to supplj’' the requisite stamp paper within a 
time to be fixed by the Court fails to do so. In the 
case of an insufficiently stamped plaint, therefore, it 
is clear that provided the insufficiently stamped paper 
be presented within the time allowed by the law of 

^ W (tR90) 12 All. 129. W (1P01) 10 Cal. 747. 

(21 (1891) 15 Mail 29. (B) (1992) 19 C«l. 780'.#ti’^ 

► (» 1891) 15 Mad 79. («) (1?92) 20 Cal. 41. 
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191®- limitation, the appellant if? entitled as of right to 

.4cnut demand from tlie Court that some further time, to he 

li.\>ii'iuNi)UA flxed according to the Coiud’s discretion, sliall be 
allowed to him in order that he may make up the 
deficiency in the stamp. In our opinion a memoran- 
dum of ai^peal stands on tlie same footing as a plaint 
for the present purposes. For section i07, sub-section 
2 of the Code, ■which reproduces section 582 of the old 
Code, provides that tlie Appellate Court shall liave 
the same powers and shall perform as nearly as may 
be the same duties as are conferred and imposed by 
the Code on Courts of or i^ .al jurisdiction in respect 
of suits instituted ttierSi. 'Moreover, unless the 
authority to reject such a memorandum of appeal as 
this is referred to Order VI T, Rule 11 (c), there is not, so 
far as we are aware, any authority to whicli such action 
of the Court could be referred. 

Mr. Sinir for the respondents has xirged that the 
rejection of a memorandum of appeal should be 
attributed not to Order VI 1, Rule 11 (c), but to Order 
, XLI, Rule 3. ]( is tnie that this rule provides for the 

rejection of a niemoiandum of appeal in certain cases ; 

I but those cases are limited by the preceding rules to 1 

^ cases where the memorandum of appeal is defective 

^ in point of form or in respect of the grounds which it 

^ must contain, and this rule cannot, we think, be 

I interpreted as covering a case where the memorandum 

of appeal is rejected by reason of insufficiency of stamp. 

Tl^ere is not, in our opinion, anything repugnant 
in this interpretatiou of the la-w. Admittedly, before 
the present Code was euaclcd, there wms much 
divergence of opinion between the High Courts of India 
upon this and cognate points, and it may well be that 
in this ditlerenco of judicial opinion the Legislature 
thought well to adopt the principle that where the 
pMntiff or appellant vras within time in the actual 
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Ijresentation of Ills iilaint or memoimdum of appeal, 
though matters could not then be carried further 
owing to the document helng insnfficiently stamped, 
yet the party should he entitled to some further time 
for the payment of Court fees. It seems hardly 
necessary to observe that the obligation inijiosed by the 
law of limitation and the oiiligation to pay the requisite 
fees are matters which stand on a verv different basis. 

Then it was urged that this view’ of the law is in 
conflict w’itli section 149 of tlie Civil Proceduie Code. 
That section, however, is, as w’e j-ead it, a general 
provision empow’erlug the Court to extend the time 
, for the payment of fees on any aud all documents 
which may be pj'eseuted to it. But -when a particular 
document is a plaint or memorandum of appeal, then 
the Court’s discretion must be exercised in accordance 
^ with the special provisions of Order VII, Ride 11 (c). 

; Thereafter section 149 w’ould come into play, and 

t would operate to iiroduce this eflect, that uiion the 

I payment of the requisite fee within tlie time allow’ed 

by the Court, the document iii respect of wdiicli such 
r fee was payable wmuld have the same force and effect 

I as if such fee had been paid in the first instance. The 

i, learned .Tudge below in considering section 149 

I observed that it wms intended “ solely for the purpose 

I of enabling the Court to deal equitably with any bond 

ft -fide misconstruction of the law as to valuation ”. We 

are of opinion, how’ever, that this is not the correct 
interpretation of section 149. Eirst, there are no words 
in the section to countenance oj’ w^arrant such a 
limited construction of it. Then the section as it 
stands is a, section wdiich in the new Code was 
substituted for section 582A of the old Code. Section 
582A was apparently enacted with a view to remove 
what was considered to be the hardship caused by ' 
(tertain decisions of the Allahabad High Coart,* ' 
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tliafc bcetiou pio’vicled for the validation of insnfBciently 
stamped mcmoiauda of appeals provided that they 
bad been ])resentod within the pioper peiiod of 
limitation and ‘Mhe insufflcicncy of tlie stamp was 
caused by a mistake on the pait of the appellant as to 
the aiiioxmt of the icqnisite stamp”. Under section 
582A, theiefoio, the discretion of the Court was 
fettered by this liniitation that the insufficiently 
stamped mcmoiandum of appeal could not be valuJated 
unless the Judge was satisfied that the insufficiency 
arose from a mistake on the part of the appellant. 

Turning now to section of the present Code, it 
will be seen that these words of limitation are omitted 
from it, and the interence appears to be that the 
legislature by the new provision intended that the 
Court should have a free and unshackled discretion in 
this matter. There seems, t]i''i'eCore, to be no ground 
for the learned Judge's view that the concession 
referred in section 11') must be restricted to cases 
where there was a hand Mo misunderstanding of the 
law as to valuation 


Finally, Hr. Hirur endeavoured to call ih aid of his 
clients sections 6, 2S and 30 of the Court Pees Act, but 
these sections, in our oiiinioa, have no application to 
the facts at present beiorc us . For the re is no question 
in this appeal of recening, or filing, or exhibiting or 
acting upon an insufficiently st amped document as if 
it were sufficiently stamped, but of deteimining what, 
if any, opiiortiinity the appellant can claim under the 
law for removing the objection on the score of the 
insufficiency of the stamp. 

On these grounds we are of opinion tl^at the order 
made by the learned Judge below must be set aside. 
We accordingly reverse it and remand the appeal to 
him to be decided in accordance with the foregoing 
''''"Uh the provisions of section* 149 


.mi 
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and of Older VII, Eulo 11 (c), after the learned Judge 
shall have required the appellants to supply the 
requisite stamp papei within a time to he fixed by 
the District Couit. 

The appellants must have the costs of this appeal. 

Order set aside. 

R. E. 

» 

APPELLATE CIVIL. 

Befo'te Ml t i IT afon and Ji i Sh ih 

BAGHABAT In YA iIlU ITA\x) M \.D1 i i\u DrihNDVNT) 
Apililwi 1 BxiBAJI IT KABAM A\ ATI (orioiinal Pl\in nih), 
Blsionbim 

Limitation Act (IX of l^OS) ^actiunlO^ Schfdul f Aifi h 182, dame 5 
-^Wfiiten aclcnoioletljment — AjyplKation made foi tciUfijmcj paymenh on 
the decree ad nvivledying the deuce as in oufsl indtnq deuee — Step) in aid of 
cMcntion 

The plaintiff obtaineda dtciee on the 3ul July 1900 vlieieby ho w is lequired 
to pay a mm 6f Hs 600 by annual mstalmcnts oi Bs 50 and to icdeem tlie 
mortgaged land The decree also provided that on failure to pay an} two 
lubtalmentd thlj phmtiff s nglit to itdtfin \\as to be foreclosed and the 
defendant waste be placed in po stssion ot tlic Iind 1 lie instalments for 
1901 and 1902 weie dul} piid wh Ic the one Id 1901 w is onI> paid m part 
No other pa} infills udc nudt 0 i the 20th Jiil} 1905 the phmtiff made an 
ipplnaii >11 to the Gouit winch w i'5 cni^acnt 1 1 ) b} the d It luhiit toi ctitify- 
lag the ab J\ c p 1 } m nt u s liisi icti u oL th dtcicc iln ipjh itioniefciied 
to the dcciee as an outst mding dtcici On the 11th Dccembd 1907, the 
defend int ipphed to foieelose the decice , but tin ijpheition was dismissed 
for want of piosccntKii He apihed \m di tiie 29th Maich 1909 for the 
purpose, but his ipplieitiou wai dis m^setl is liuied by limitation The 
defendant having appe iled — 

Meld, that the application was within time, toi tlie ipplicatiou ot 1905 was 
suMeient to give a fresh staiting point loi limit ition eitlier as an acknowledg- 
ment withm the meaning of section 19 ot the Lnmlation Act (IX of 1908), or 
as a step m aid of execution under Aitiele 182, clause 5 of the First Schedule 
to the Act ^ ^ 

t Second Appeal No 895 of 1912 
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Second aiipeal Iroiii the clcci.sion of G. D. Madgaoukai’, 
District Judge ol Aluuediiagar, confirming an order 
passed by J. N. At re, Subordinate Judge at Parnor. 

Pj‘()ceedings in execution. 

The plainiiit obtained a decree on the .3rd July 1900, 
in terms of tin awtird, whereby it was provided as 
follows : — 

‘ The p] iiutiff Babap vahulTukuaiii Avati sliould pay Efe. 600 to tlio defend- 
ant Bathhara] NyalialcliandMuwadi by twcho iiistalnientb in the following 
jnannei —viz , he should pay Es. CO on tlio 30th of .June 1901 and from that 
data onward he should pay an instalment of Es 50 eveiy year on the said date 
m before it and thus pa^v off tlie (whole) amount due to the defendant If the 
plaintifl fails to piy an> two iiist dmints to tin ikfciKhut in time, lus light to 
ndcim flu nioitgi„(il 1 lud-* shill foi t\ii la touilosid and thin the said land 
shoukl Ik, t ikui hy tin d( find iiit info lin jiossi bsion fioni tint of the plaintiff 
Till tliui the lands should he alloiu d to leinmi in the poispssion of the 
pi nntifl iimisi It ” 

The first two insttdinents were ptud in time. For 
the third one only Rs. .‘I.) AVere paid on the lOth May 
190,3. No other ptiyment'- uvre made. 

The plaintilt apiilied on the 20tli ,Tuly t905 to the 
Gourt fof having the tiboA^e payments certified in adjust- 
ment of the decree. The appiication was assented to in 
writing by the defendant ; and ran as foiloAvs : — 

Agrepabiy, to thp oidu pissed in the dccieoof the above mentioned No, 
tbi plamtiit ImH paid to tin {kfLiidant Hs 100 in dl b\ the fiist and second 
jititaliiientM, and Us 35 out of tin amount oi tin tluid instilment, that is, be 
lias paid to tin dt femlunt U> 1 1 j on ecoimiofthe dctiee The application 
IS made lor nukuig this (i ict) knux\n It is Ibeittoie lequested that an 
endoiHumnt to that tlUtt miN be muk on tin it^^istei of suits ” 

On the 1 ttli Decemhor 1907, the defendant applied to 
the Coui-t for an oi-der for foreclosiue as provided in the 
decree. This application was dismissed as pi*oce£3s fee 
was not paid. He applied again on the 29th Marclil909, 
for an oi-der for foreclosure. 









it 


» J il 


44 dii* 


49 


?Oti. XXXVIII?] BOMBAY 

The lower Courts dismissed the application on the 
ground that it was barred by limitation. 

The defendant appealed to the High Court. 

P. D. Bhide, for the appellant : — We submit that the 
application for execution is in time. First, because the 
application being for a decree absolute is not governed 
by any article in the First Schedule for the Limitation 
Act. See Bakatram Nanuram v. Kharsetji^'^'^ ; 
Madthahmani Dasi v. Lamberf '^^ ; Bai Manekhai v. 
Manekji Kavasji'^'^ ; Ashfaq Huhain v. Gukvi Sahai^*^ ; 
Afudhia Pershad v. Bakleo ; Tih'ck Singh v. 

Parsofein Proshad^^^ and Puron Cliand v. Bog Badha 
Kishm^^K SecojKlly, tlic application (Exliibit 19) dated 
the 20th Jidy 1905 is an acknowledgment within the 
meaning ot section 19 ol the Indian Limitation Act. See 
Ahmad Alt Khan v. Hu.satn Alt' and Janki 

Prasad v. Ghulani Ali^^K Thirdly, the application (Exhi- 
bit 19) is a step-in-aid ot execution. See TFns( Imam v. 
PoonifSingh‘-^^'> : Ghanshamw \ BoniMadhoy. 

Basdeo Patal^^^ ; and Koonnagga v. Krishnamma 

mUuP^K 

P. B. Shingne, for tlie respondent : — Exhibit 19 is not 
an acknowledgment. It contains no mention of the 
tiefendant’s right to get a decree absolute. Xor is the 
application a steii-in-a id of execution. Slab Lai v. 

Jladha Kishen'^^'’ and IFa-s; Tniam v. Pooiiil Singh^'>\ 

Shah, J. The facts which give rise to this appeal are 
as follows 

On the 3rd July 1900, the plaintiff obtained a decree 
in the terms of an award, whereby he was required to 

(8) (1887) 10 All 109 
(») (1882) 5 All 201 
a«) (1893) 20 Cal 096. 

Cl) (1880) .3 All 320 
(13) (1890) 12 All 99 
»3) (1893) 17 Mad. 166 , 

a« (1885) 7 All. 898. 


£1) (.1903) 27 Bom 560 
m (1^10) 37 Cal 796 
£3) (1880) 7 Bom 213 
W (1911) 33 AIL 264 
m (1894) 21 Cal. 818. 
£«) (1895) 22 GaL 924. 

(1891) 19 Gal 132. 
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pay a sum of Rh. <!0() by annual instalments of Rs. 50 
and to redeem tlie mortgaged property. It was further 
provided in tlie decree that “ if the plaintiff failed to pay 
any two instalments to the defendant in time, his right 
to redeem the mortgaged lands should for ever be fore- 
closed and then the said lands should be taken by the 
defendant into his iiossession fj’om that of the plaintiff. 
Till then the lands should be allowed to remain in the 
possession of the plaintiff himself.” Subsequent to 
this decree, two instalments in full for 1902 and one 
instalment in part for the year 1903 were paid by the 


plaintiff to the defendanlj. Nb other instalment was paid 


thereafter. An application was made on the 20th July 
1905 to the Court for certifying those payments in 
satisfaciion of the decree. This application was signed 
by tlie plaint ill and was consented to by the defendant. 
On the lltb Deceitiber 1907, an application was made 
by tlie detendaiil for an order of foreclosure in terms of 
the decree; but ihat application was dismissed, because 
no steps to prosecute tlie same wore taken. The pre- 
sent application was made on the 29th of March 1909. 
The (lefendaiit by this ajijilication seeks |p have an 
order of foreclosure in the tei'ins of the decree. 

Tlie plaintiff j'aised objections to this application and 
urged that the application was bari'ed by limitation. 
*B6th the lower Courts have found in favour of the 
plmatiff and held that the application is barred by 
time. 


The defendant has preferred the present Second 
Appeal and has ui-ged in support thereof that the lower 
Courts have wrongly decided the question of limita- 
tion. It is contended that the present application for 
an order for foreclosure is really an application under 
section 93 of the Transfer of Property Act, and that 
tlieri' is no period of limitation applicable to sueff an 
aiqilicat ion. It is further urged that even assuming 
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that there is a period of limitation to which this appli- 
cation is subject, still having regard to the application 
of the 20tli of July 1905 and to the previous darkhast of 
Beccmbcr 1907, the present application is in time. 

Witli regard to the first point, we express no opinion ^ 
in this appeal. Having regard to the view which we 
take of the second contention urged on behalf of the 
appellant, it is unnecessary to come to a definite con- 
clusion on the first point. 

Assuming that the ai)plication under section 93 of 
the Transfer of Property Act, or rather tlio application 
seeking foreclosui'c, is subject to the same rules of limi- 
tation which govern an oixlinary application for exe- 
cution 'wc are clearly of opinion tliat in the present 
case, the two pj-ovious applications, which we have 
already referred to, are sutlicient to save the present 
application. The determination of this cpicstion de- 
pends upon the construction which is to be placed upon 
the application of the 20th Jidy 1905. Both the lower 
Coiirtsthave found that this apx)licatiou is not an 
ackno wledgme nt. 1 1 i s urgetl he re that having regard to 
the terms of the application, it amounts to an adknoW- 
ledgment within the meaning of section 19 of the Limi- 
tation Act. Having regard to the terms in which 
the decree is referred to in this application by the 
plaintifi, we tliink tliat it clearly contains an acknow- 
ledgment within the meaning of section 19. The 
decree, as we read the application, is referred to there- 
in as an outstanding decree, and the payments men- 
tioned in the application are mentioned as payments 
made on account of the decree. 

It was also urged on behalf of the appellant that this 
was an application for a step-in-aid of execution and as 
such was sufficient to save limitation. Having regwi n 
to the form and purpose of the application* and 
, regard to the fact that it is consented to by dlfefid- 
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ant, we think that it must be treated in effect as a 
joint application by the plaintiff and the defendant fos 
the purpose oi having the payments duly certified. We 
take the same view of this application and of the effect 
thereof as was taken of a somewhat similar application 
in the case of Wns? Ima) ? v. Poonit Suiqh In either 
view of this application, it is clear that it is sufficient 
to give a flesh starting point for limitation. Tlie sub- 
sequent application of December 1907 was made within 
three years fiom this date, and the present application 
is fnade within three years from the date of tlie preced- 
ihg application. The trial Cotlirt has referred to ceitain 
circumstances as showing that the application of July 
lOOa (Exhil)it 19) loses much of its ‘ evidential value ’. 
Tile ajipeilate Court has not gone into tliis question. 
But after considering tlieso circumstante;^, we see no 
leasoii to think that tlie application was not duly made 
by the plaintifl and that he is not responsible foi the 
contents thereof. In tact the learned Pleader lor the 
resimndent tail ly conceded that he could not support 
the view taken by the trial Court on this point. 

We, tJierefore, come'to the conclusion that the present 
application is not time-barred. 

The result, therefore, is that this appeal is allowed, 
the order of the lower Court set aside and the case sent 
buck to be dealt with according to law. TJie appellant 
have his costs throughout. 

Appeal allowed. 

E. E. 
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Before If? Justice Heaton and Mi Jiistice Shall 



KRISIINADIXIT bin BALDIXIT TORO (origin ai Db pendant No 2), 
Appfilani,?? BALDIXIT YAMANDTXIT AND others (oiIiginai Plaintiff 
AND Db.i endant No 1 ) Rfsponden is 

Advei se pos$$SBwn — Lease of land hy an agent of landlord — Collection ofi ent hy 
the agent — Agent paying ocer the rent to the landlonl — Agent setting up hm 
own title and keeping the rent to Jum self during eonUnuante of lease — Land- 
lords right to land ai detei moiatwn of tenancg 

In 1887 LuicUii lind iKloiigu^ to (kin dn t 2so t ^ 1 uul^ w is k isnl to a 
tenant foi 18 }(.ars a ici^skiid kxst }>). tlic ])hnitiils i nnil\ \\]\o a ttd 
as agents ot the (ktnidanl No 2si'nnil> ind ( olki o^d tli( icnt ind })Ik 1 it 
ovpi to thoin Tin k nt v is so pud till 180 3 wlicnlhe pli ntiil’s 1 imil> sit 
up their own tiik to the I ind ind ec is(d piling o\ei the lent to tli( defendant 
Ho 2 TliO tenant lemained in possession oL tin lind till tin diti nnination of 
tlie tenancy in 1905 , and then atioined to det( iidiut No 2 In 1908, the 
plaiutifCs Bued to leco-vei peisscs ion of tin lind dleging that the title ot 
deLndant No 2 to the land v is lost hy the adieise possess on of the plauitift 
The lower Couits decieed then claim On a^ipeal hy deli ndant lSo2 — 

ifsH reversing the deci ee, that bo long as the tenant held the land undei 
the tenancy he held it as the tenant of defendant No 2 s family and their lights 
wcie just as good at the end of the tenancy as they weie at the beginning, and 
were absolutely unaffected in any paitieuhr b;y the leiteiatcd assertions made 
by the plaintiffs of an ad\eisc title or by the fact tint the units were retam^I 
by the plaintifi: 
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Second appeal trom tlie decision of E. K Boyd, 
District Judge of Biiapur, confirming the decree passed 
by V. R Knlkarni, Subordinate Judge at Muddebilial. 
Suit to recover possession of land. 


One Yadnesbwar, the predecessor ot defendant No. 2, 
owned the land. In lb87, the plaiixtifls, acting as agents 
of the defendant No. 2’s tainily, leased the land to one 
Ishvardixit for a term of 18 years by a registered lease. 
At first, the plaintiff used to collect the rent and to pay 
^ it over to defendant No. 2’s family. In 1898, howewr, 
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they set up their own title to the'land and kept the rent 
to themselves. Yadneshwar died about that time. His 
widow Jivubai applied to the Revenue Authorities I 
have the khdta of the land transferred to her name 
Tills application was opposed by the plaintiffs who 
^ claiming to be heirs of Yadneshwar desired the khdta 
to be Ipinsferred to their names. Jivubai succeeded. 

At the expiry of the lease in 1905, the defendant No. S 
leased the land to defendant No. 1. 

The plaintiffs filed the present suit on the 17th 
September 1908 to recov|* possession of land, whicli, 
ifeey alleged, hhd become tn^irs by adverse possession. 

The lower Court deci-eed the’ plaintiffs’ claim. 

The defendant No. 2 appealed to the High Court. 

Coyajee, with H. N. Pafhar, for the appellant IshvaV 
dixit liaving taken possession of tlie land as the tepant 
of defendant No. 2, lie was bound at the end of the 
tenancy to deliver possession of the land to defendant 
No. 2, his landterd. Tlie acts and beliefs of the agent 
cannot atlect either. See kimrtary of State for India 
V. KrhIit/anwNi Gupla''^'’. 

# ii Jayakar, with P. B. Shiny ne, for the respondents .— 

The flaintiffs having openly asserted their title to the 

land, and withheld payment of rent, their adverse 
. possession commenced in 1893, and their title was 
Bi^hehuri Daheea v. Baroda Kanta Bov 

Uh(nvdry^'>. 

Heaton, J. This is an appeal which was determined 
by tlie District Judge oi Bijapxir on an assumed condi- 
tion of facts. The assumed facts were these .- That the 
land in suit belonged to defendant No. 2’s family and 
that the memiiers or a number of the plaintiffs’ familv 
was an agent leasing the land out and taking rents ^d 


(‘j (luoij iiiCtti SIS. 


(2) (1884) 10 Cal. 1076. 
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accouating for them, 'to defendant No. 2’s family. It 
was further assumed that in the yea? 1887 this agent on 
behalf of defendant No. 2’s family leased the land by a 
registered lease for eigliteen years to one Ishwara ; that 
Ishwara took possession under this lease and remained 
'in possession until the term of the lease expired, or at 
least up to sonie time well within twelve yeai^of Ihe 
institution of this suit. Somewhere in 1893 1894, 

Iibwever, the agent and his family asserted that they, 
and not defendant No. 2’s family, were the owners of 
the land and thenceforth tliey kept the rents received 
from the tenant Ishwara and never accounted for them 
to defendant No. 2. 

On these facts it was contended that Ixowpver iinim- 
peachable the title of defendant No. 2's family, that title 
had been lost by advei-se possession beginning in 1893-94 

■#ith the assei'tion that J Inive mentioned. 

/ 

Botli tiie lower Courts lound in the jdaintiflV favour, 
that is, that the title l)y advoi'se possession had been 
made out. We think j/litl’erently, and 1 will give as 
briefly us I can the reasons wliich have led mo to this 
conclusion. ^ 

Eirsfciof all, it appears to me jilain both on principle 
and on authority tlial so long as Ishwara held thisuland 
under the tenancy, he held it as the tejiant of defendant 
No. 2’s family and tlieij’ rights were just as good at the 
end of the tenancy as they were at the beginning, and 
were absolutely unaffected in any particular by the* 
reiterated assertions made by the plaintiffs of an adverse 
title or by the fact that the rents wore retained by the 
plaintiffs or members of their family, except of course 
that lapse of time would prevent recovery of the rents. 
'It was suggested in argument tfcat because the lease was 
executed to a member of the plaintiffs’ family by name ‘ 
aftd because it was not stated that he was an agent <for. ’ 

one else, that he was' really the landlord, and 

V ■' ■ 
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5 Ithwtira was bis tenant. I cannot think of any principle 
u- of law^ on which this position can* properly be based 
^ and I think none was indicated. The land belonged to 
uT the family of defendant Xa 2, and they were the land- 
litfrds Just as ’they were the owners, and Ishwara was*- 
tlieir tenant although his actual dealings were with 
their %gent. So long as the tenant held possession 
under the tenancy, he w^as the tenant of defendant No. 2’s 
fanifly% He wa'^their tenant up to the last moment Ml 
held tlte land Tinder the lease, and -yhen he relinquished * 
|he land defendant No. 2 was at diberty to enter into 
.po^eesion ; or if any difficulty or opposition was ofler4d^ 
w hejcould biing a suit to remove that opposition 
j dif^ulty aiid his light to bring the snit would date 
from the moment wlien tbe tenancy teiminated. Thg.'lj 
was far within 12 years from the date on which this 
suit was brought. 

Tlid Listrict .Judge has considered that the possession 
» was aclvei se, because there was notice of adverse holding 
aceompanied by an overt act. ^No doubt tliere was a , 
notice that the plaintjfls’ tamily claimed the ownership 
mid (here was an ovei-t act in that the rent ’s^as with- 
. Jighi. But the difficulty in tlie way of this a^ument 
:^ti^%tl|is? the possession, or occupation rather, was with 
i the tenant, and the tenmit was the tenant of defendant? 

' 2’s family, so that the possession actually was on 

>• behalf nf the defendant No. 2’s family and the possession 
. legally was with tliem. A very large number of authori- 
ties have been referied to, but out of them all I will only 
mention two. The tiehii^the Seurfan/ of State for India 
V. Krishmmo)ii Cri(pta^^\ where the nature of adverse 
possession is discussed in relation to facts in some 
respects similar to those in this case. The law pertinent 
to the point before us is summarised in a passage at page 


(1) (1902) 29 Ual 618 
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535 ; “In oi*(lpr to sustain a claim to land by limiraiion 
under tbe Indian Act, there umAt in their LordsJiiiis’ 
opinion be actual posse^sioa of i p hnou claimilkg as of 
right by himself or by persons deiiving title frouj him.” 
To apply that principle heie wo find that the plaintiffs’ 
family had pot actual possession by them^lve# or by 
persons who derived title from them. Tfie person in 
Actual occupation derived title from tfie de^i^ant’s 
family. Therefore the plaintiffs could not acquire the , 
title by adferse possession. The other case is Bissesuri 
l^ahem v. Baroda Kan la lioij CJiowdri/'-^\ and this is a 
.^se which is very stiongly lolied on by the counsel for 
the respondent. It was a case in wliich the Zamindar, 


»*|vhose land was held by lenants, had his title jeopamized 


*py the defendants in that case who had turned out the 
(.tenants and were claiming the land as against them. 
The Oouit held tbat though tbe tenancv still continued, 
^here was a cause ol action not only to the tenants but 
to the landlords, because their title was jeopardized. 
But nhow was it 3«||)ardized ? It was jeopardized 
because the defendants had turned out the tenants and 
taken j^bssession of the land. We are invited 
that jfenciple to a case wheie there was no turning oW 
* of the tenant whatever, where the tenant remained in 
possession as the tenant, and the only way in wdiich the 
landlord’s rights were affected was by a statement of 
adverse title and a retnsal by an agent to account lor 
rents received. It is pertectly true that the defendant 
No. 2 or his family could have brought ceitain suits. 
They could no doubt have established their right to 
receive the rents. They could have obtained an order 
that the tenant was not to pay rent to any member of 
“^the plaintiffs’ family and so forth. But they could hot 

I... r.lit** it! TV < iT-i /-T i r ■? /AW Ta/a T tT ft /s, It /V. •»« Xv jA 
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tiave brought a suit for possession, because there was i,,* 
no cau^ of action which entitled or enabled 
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to do that. They could not in short have brought 
any suit which woxild have fallen within the words of 
section 28 of the Limitation Act. That is merely 
another way of reaching the condusion at which I have 
already aiTived. 

The proper order in the case is to reverse the decree 
of the appellate Court which is based on^ a decision of 
a preliminary point, viz., limitation, and to remand the* 
case to_be disposed of in the light of our finding on the 
issue of limitation. 


^ ^OoSts tihroughout to costs in the cause. ^ 

1**^ J. : — I concur in the conclusion arrived at and 

the Order proposed by my learned brother. On the 
assumed state of facts, upon -which the lower appellate 
Court has decided the question of limitation, it is clear 
that there could be no adverse possession of the plaintiff 
against defendant No. 2. The tenant was in possession 
from 1887 and had a right to remain in possession upto 
1905. During this interval defendant No. 2 had no right 
to recover possession. It is also clear on tlie assumed 
facts, that the property was not in the actual possession 

f o£ the plaintiff claiming as of right by himself or by 
Arsons deriving title from him. He coulS. not, 

' , -flierefore, sustain a claim to land by limitation. 


Further in the present case the repudiation of title, 
on the allegation that Anna was the heir of 
“Wneshwar in 1893, is not of such an unequivocal 
character as to amount to a notice to delendant No. 2 
that he was going to claim the propel ty adversely to 
him even if it were found that he was not Yadnesh war’s 
heir. We have the fact that after that assertion of title, 
the Revenue Authorities decided in favour of |ihe widoWi 
Jivubal pd did not accept Anna’s claim. Subsequently 
in 1895 when Jivubai died, there was an occasion for 
Anna to assert his title ; but no such asserfton was 



It is not suggested that ho evei’ put himself 
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forward as tlielieir of Yadnesliwar on any subsequent 
occasion. I do not think it right to assume that Anna 
wanted to maintain the improper position which he 
took up in 1893, viz., that he was the heir of Yadneshwar 
and therefore the owner of the projjerty in suit. 

Secondly, the overt act, which has been relied upon 
by the lower appellate Court, amounts only to this that 
Anna received the rents from the tenant and withheld 
them from defendant No. 2. It is not established in 
this case that prior to 1894 the rents were regularly 
paid by Anna to defendant No. 2 from j^ear to year. 
Accounts were made apparently at irregular intervals 
and it is difficult to say that the mere withholding of 
the rents by Anna, at least for some reasonable time 
after the first assertion of his title in 1893, was such an 
overt act as would suffice to make his enjoyment 
adverse. The present suit was brought on the 17th 
September 1908, and the overt act which the plaintiff 
must prove must be prior to twelve years before the date 
of the suit. It is quite possible that honestly acting the 
plaintiff may have made up as before his accounts in 
1896 or in 1897, and withholding the payment of rents 
for two or three years would not in the circumstances 
be necessarily an overt act of such a character as would 
justify the finding on the question of limitation. The 
subsequent withholding of rents in the present case is 
not a matter of much moment, because the repudiation 
of title and the overt act must necessarily be more than 
twelve years prior to suit. 

On these grounds I think that the finding on the 
question of limitation cannot be accepted. 

Decree rei^ersed. 

E. E. 
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to do that. They could not in short have brought 
Krishna- any suit which would have fallen within the words of 
section 2(S of the Limitation Act. That is merely 
iWixii another way of reaching the conclusion at which I have 
[ANr»\ir already arrived. 

The proper order in the case is to I’e verse the decree 
of the appellate Court which is based on a decision of 
a preliminaiy poini, r/ 0 ., limitation, and to remand the 
case_to be disposed of in the light of onr finding on the 
issue of limitation. 

* Costs throughout to be costs in the cause. 

';V- Shah, J. : I concur in the conclusion arrived at and^ 
, in order proposed by my learned brother. On the 

assumed state of facts, upon which the lower appellate 
Court has decided the question of limitation, it is clear 
that there could be no adverse possession of the plaintiff 
against defendant No. 2. The tenant was in possession 
I from 1887 and had a right to remain in irossession upto 

1905. During this interval defendant No. 2 had no right 
to recover possession. It is also clear on the assumed 
facts, that the irroporty was not in the actual possession 
f of the plaintiff claiming as of right by himseif or by 
’ * persons deriving title from him. He could not, 
therefore, sustain a claim to land by limitation. 

Further in the irresent case the repudiation of title, 

'i , based on the allegatioir that Anna was the heir of 
Vadneshwar in 1893, is not of such an unequivocal 
character as to amount to a notice to defendant No. 2 
that he was going to claim the property adversely to 
him even if it were found that he was not Yadnesh war’s 
heir. We have the fact that after that assertion of title, 
the Revenue Authorities decided in favour of the widow* 
Jivubai and did not accept Anna’s claim. Subsequently* 
L in 1895 when Jivubai died, there was an occasion for 
, Anna to assert his title,- but no such asserfion was 
^ suggested that he ever put himself 
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forward as tliedieir of Yadneshwar on any subsequent 
occasion. I do not tliink it right to assume that Anna 
wanted to maintain the improper position which he 
took up in 1893, vi^., that he was the heir of Yadneshwar 
and therefore the owner of the property in suit. 

Secondly, the overt act, which has been relied upon 
by the lower appellate Court, amounts only to this that 
Anna received the rents from the tenant and withheld 
them from defendant No. 2. It is not established in 
this case that prior to 1894 the rents were regularly 
paid by Anna to defendant No. 2 from year to year. 
Accounts were made apparently at irregular intervals 
andTit is difl&cult to say that the mere withholding of 
the rents by Anna, at least for some reasonable time 
after the first assertion of his title in 1893, was such an 
overt act as would suffice to make his enjoyment 
adverse. The present suit was brought on the 17th 
September 1908, and the overt act which the plaintiff 
must prove must be prior to twelve years before the date 
of the sujt. It is quite possible that honestly acting the 
plaintiff may have made up as before his accounts in 
1896 or in 1897, and withholding the payment of rents 
for two or three years would not in the circumstances 
be necessarily an overt act of such a character as would 
justify the finding on the question of limitation. The 
subsequent withholding of rents in the present case is 
not a matter of much moment, because the repudiation 
of title and the overt act must necessarily be more than 
twelve years prior to suit. 

On these grounds I think that the finding on the 
question of limitation cannot be accepted. 


Decree ret'ersed. 

E. E. 
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Before Hir Ba^U Hcoit, Kt., Chief Justice, and Jlr. Jitsfire Chandavarlar. 

AISHABAT, Ai’Pellant and Plaintiff c, Eb^SAJI, Respondent 
AND Defend \NT.* 

ChiJ Proeedure Code {A(f Y of 1908), Schedule TI, clause 11 — Arhltratlon — 
JReference to arhltratlon on condition that eertain adjusttnents should not he 
fahen info consideration — Adjudnient, difference hefireen ii eating as an 
aceannt <itatnd and as a mere admission — Adniissihihty of documents in supjmrt 
of partlculai items though excluded as eridence of a general settlement — 
Arbitrator, mhconduct of — Evidence, honest though mistaken admi'-'sion of a 
document by an arbitrator In violation of a rule of introduced pro liac yu*o. 

Tbo ilefeiulaiit in an action lironglit to recover certain sums claimed by tlie 
jd.iintitT nmba' a inoit,i*a,i;e and tvo deeds of fuitber ebargo consented to the 
suit lunng lefi ‘lied to aibiti.itiou on a eondition^ vbnb vas tral'odied in tbe 
<onsent ord(‘r lefeiriiig tbe (ase to aibitratn'iiu to tlu* following clfect : — 

And it is fiutber ordeied that tbe said aibitiatois do puiceed on tbe basis 
of there ba\iMg been no adjustments, and tbe adjustiiieiits reliul upon ]>y the 
plaintiir in this suit shall not be taken into consideration.” 

Tbe arbitiMtion pioeeedings wxtc cairied on befou* aibitiators appointed f<»r 
tb(‘ purpose and aftenvaids lx foie an nnipiie and in tbe eianse of tbe proeciTl- 
ings tbe umpire in spite ot tbe dc fendaiit’s piotest^ admitted one of tbe adjnst- 
im nts in e^idenee <is pioof of an admission b;s tbe derLinlant that a ceitainitem 
of Rs. 1,300 in<‘lnded in the adpi&tment w.is dne from liim to tbe plaintiff. 
Previously tb(‘ other of the twx) adjustnumts bad l.cen med ]>} tbe plaintiff 
without protest from tbe defendant to pio\eone item tlieiein. 

Tbe debaulant jirotested and a^ked the iimpiie to sidmiit a special case for 
tbe consideiation of tbe Court imdei danse 11 of tbe (Ji\il Pioeedme Code. 
Tbe umpire doubted w’betber that danse woiikl apply but postponed fmtlier 
eonsideration (»f tlie item in (piestion to enable tbe defendant to mo\e tlic Com t, 
if so advised, for leave f<»r tie* mnpiic to state a special case. 

Tbe defendant thereupon piiriioittxl to put an end to the innpiie’s autborit) 
and refused to go on w’itb tbe refeience, which nevertbdess was pi ooeedeci w ith 
before tbe umpire ex parte and an award made. 

lieU,t\\A the passage in tbe consent outer quoted above wnth reasonably 
susceptible of twm constriietions, that it was either a particular and specific, 
following upon a general, exclusion of all adjustments qua adjustments ; or, as 


Ap])eal No. 35 of 1912: Suit No. 917 of 1910. 
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cniik'iidofl hy tbo (lofendAni, a slipulatioii that docimierits containing the 

adjustments should not b(‘ admitted in evidence for any purpose; and that it 
Mas possible to admit a document as evidence in support of a particular item 
and at the same time exclude it as evideiu'c of a geneial settlement, 

Tleld^ fuither, that if the defendant’s contentions M*eie ( oiiect the stipulation 
n*h'ed oil ivas a iuh‘ oC emdeiu e introduced /?c/c r/cc, and that the honest 
thougli mistaken admission liy the umpire of a document in violation of that 
rul(‘ would not be a ground for setting aside tlieauaid, and tliat the defendant’s 
conduct in rejecting the umpire’s otfer to adjomii consideration of the item 
under discussion in order to give the defendant an oppoituuily to olitaiii tlie 
Court’s leave for a statement of the case and in deciding to withdraw from the 
ref(‘rence without the le<i\e of Iho Court was incoiiect. 

IMls AViiH tin u|>pecil. £foin ti jiulginent of Mr. Jaatico 
Oavar whereby be set aside au award npoii motion of 
the l•ospoado!it on tlie grotuid of misconduct on the part 
of tJie uminre. 

Tiie original tippelJant and defendant was one Haji 
Ahmctl Hassam, and on his death hy an order of tiio 
Court dated the llth of .raiiitury lOlt) tliei’C were sirbsti- 
tnlcil foi' his mime the names of one Aishahai, his widow, 
and one Mahomed Yusuf Haji Esmail Hassam as apiml- 
lants and plaintiil’s in the iijipeal. 

The points in dispute liet ween the parties arc snfli- 
cienlly indicated in the judgments of the learned Judges. 

witli him iSh-ajH/iiiaii, Turemrili/ and 3£oos, 
for the appellant. 

Hetahvad, with Kenuja, for the respondent. 

1 Scott, 0. J. : — This is an appeal from a judgment of 
Davar, .f. wliereby he set aside an invard upon motion of 
the respondent on the ground of misconduct on the part 
of the umpire named in an order of reference. 

The reference was made in a suit filed by the appellant 
against the respondent to I'ecover the amounts alleged 
to be due on a mortgage and tw’o deeds of furtlier 
cliarge. 
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In the plaint an adjustment of account, dated tlie 31st 
of August 1910, was alleged from wliicli it appeared that 
the sum of Es. 5,71,770-2-0 was found to be- due to the 
plaintiff which sum had been slightly reduced by pay- 
ments made by the defendant prior to the date of suit, 
namely, on the 11th of October 1910. 

The defendant by his written statement pleaded that 
his signature to the said adjustment was obtained by 
fraud and that accounts should be taken. 

On the 16th of March 1911 a consent order was obtained 

* 

whereby the suit and all matters in dispirte thej-ein were 
referred to the determination of two arbitrators and in 
the event of their failing to make their award to 
Mr. K. F. Modi as umpire. 

The defendant’s case is that his solicitor made it an 
indispensable condition of the reference that all alleged 
adjustments of account should be set aside ; and that 
the plaintiff’s attorneys agreed to this and it was accord- 
ingly provided by the consent order as follows : — 

“ Anil it is further ordered that the said arbitrators do proceed on the basis of 
there having’ been no adjustments, and the adjustments relied upon by the 
plaintiff in this suit shall not be taken into consideration.” 

It appears from the plaiirtiff’s affidavit of documents, 
dated the 2nd of December 1910, that he relied upon two 
statements of account adjusted and signed by the defend- 
ant one of which was the basis of and contemporaneous 
with the earlier of the two deeds of further charge and 
the other was the adjustment referred to in the plaint 
and written statement. 

The defendant thus describes the proceedings before 
tbe arbitrators and the initial proceedings before the 
umpire in paragraphs 12, 13 and 14 of his affidaAut in the 
motion. 

12 Tii(' .U’bitmtni's appointed ty the said order of reference took up 
the reference on tlie fith day of April 1911, directed the plaintiff t allow 
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me tliis deponent inspection of all the entries in his own personal books of 
account relating to the dealing's and transactions between us and also 
directed Iiim to give me inspection of the books of account relating to the 
plying of the said steamers on my account all which iaspection tire plaintiff 
had theretofore refused to give me because of the said adjustment of 31st 
August 1910 and others before it. Thus as directed by the said consent 
order of reference the alleged adjustments wore set aside. The arbitrators 
further directed the plaintiff to bring in his accounts. Accordingly the 
plaintiff brought in two accounts, one of which contained all the several 
sums with interest thereon which were alleged by him’ to have been lent and 
advanced to me on the mortgage of my properties and were included in the 
said adjustment of the 31st day of August 1910 and included in a<ldition 
a sum of Rs. 17,529 for further interest from the date of the said adjustment 
to 30th December 1910 and an altogether new’ sum of Rs. 68,261 alleged to 
be due by me to the plaintiff in respect of the plying of the said steamers. 
This last mentioned sum was not included in the alleged adjustment of 
31st August 1910, nor in the second deed of further charge which was 
executed on 17th June 1909 in respect of the alleged losses in the plying 
of the said steamers. It was also not claimed by the plaint and is entered 
on 21st December 1910 in a fraudulent account got up by the plaintiff after 
the filing of this suit. This account has in the proceedings before the 
arbitrators and the umpire been referred to as the ‘ mortgage account.’ The 
plaintifE w'as also directed to bring in an account of the plying of the said 
steamers by him on my account. To both these accounts I, this deponent, 
was directed to ])nng in my objections and surcharges. In this manner 
the accounts between me and the plaintiff were opened up as if there had been 
no adjustments of account between me and the plaintiff and the same were not 
taken into consideration. 


1913 
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13. The aibitiators having omitted to extend the time foi’ making their 
award at the proper time and there being no possibility of their agreeing 
owing to a strong bias betrayed in favour of the plaintiff ])y the aibitrator 
appointed by him, tliey had to give np proceeding further and the reference 
was taken up by the umpire on the 8th day of September 1911 under the 
provision in tliat behalf contained in the order of reference. 

14. The umpire accepted the accounts brought in by the plaintiff and 
the objections and surcharges brought in by me this deponent and the 
proceedings before him thus commenced on the footing of there being no 
adjustments. My objections to the mortgage account brought in by the 
plaintiff were first taken in hand and they wex’e proceeded with in accordance 
with the usual practice, the hurden of proving the items objected to being 
considered to be on the plaintiff. 
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L. is Dins coneerlecl hy the defondaiit that the proceed- 
ings were eomiiionccd hetoro the umpire on the footing 
ol' there lieing 3io adjustments. 

J f the accounts had been taken as settled subject to 
surcharge and falsification the harden of i)roof in regard 
to tile items objected to would have lain upon tiie objec- 
tor ; see (ref hill;/ Y. Keif/hl(^i/i'-\ The first item dealt 
will) was an objection that a sum of Tis. 7.058-S was not 
due but only Rs. 7,()00, because the Rs. 3;I-S was attriiint- 
able to interest if calculated at 9 per cent. In proof of 
the item objected to the iilainti tf s solicitor put i n without 
oiijection the earlier of the adjusted accounts, which 
luul also been put in before the arbiti'ators, as an admis- 
sion that tlie sum claimed had been ti’ansferred to the- 
defeiKiani on the loth of March 1908. The same item 
also ap]iears in tlie adjusted ac(‘ounl of the 31st of August 
li)l(). Tlie defendant then led evidence to show that 
the interest should linve been cxlculatod at (1 pej‘ cent, 
only. In (lie course of that evidence the adjusted 
account of I lie 31st of August was referred to by the 
defendant's solicitoi- and was marked for identitication 
at his instance and the same account was aJ'ierwards 
used in ci'o.ss-examination of the defendant by tlie 
plaiutiirs solicitor without any objection. 

At a later stage of the proceedings whemall the items 
of objection but two relating' to a sum of Rs. 1,300 and to 
certain bills of costs had been dealt with or tj'ansferred to 
other accounts for investigation the plaintiff’s solicitor 
])ut in the second adjusted account of the 31st August 
1910 as proof of an admission that a sum of Rs. 1,300 
was due by ilefendant upon a transfei' to the plaintiff of 
a debt due to the defendant by one Mulla Fazalalll, and 
contended that the onus of proving that the plaintiff 
had not relijiquishcd his claim against Mulla Pazalalli 
for this amount with the consent and at the request of 


W (,1878) 0 Oh. T>. .'547 At p. 662. 
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tlie defeiitlaiil was by the ad mission shifted, on to the 
tlefendunt. 

Although this was merely a repetition of the proce- 
dure adopted with i-eferenee to the sum of Rs. 7,053-8, 
some months eaj-lier, it gave j'ise to lively protests on 
the part of the defendant’s solicitor and the umpire was 
asked to submit a si)ecial case for the opinion of the 
Court, uiidej* clause 11 of Bchedule II of the Civil Pro- 
cedure Code. The nmpiri' said Jie was doubtful whethei' 
that would apply l)ut postitoned further consldeiutioii 
of the item of Rs. 1,300 in oi-dei- to give tlie defendant’s 
solicitor an opportunity to move the Court if so advised 
for leave for the umpire to state a special case. This 
was o]i t])e 20th of March 1912. On the 22nd tlie defend- 
ant’s solicitor a])peared before the umpire and stated 
that as the umpire had admitted the d<‘cument contain- 
ing the adjustment notwitlistanding tlu' defendant’s 
objection tije ailut ration fell through and that the 
defendant was ]io longer bound to go on with it. He 
also said that as the umpii'e had acted in camtravention 
of the order of reference the defendant put an end to the 
urai)ire’s autljoiaty and retired, 

Tlie umiure tlien ]'C(iuested the plaintiff’s solicitor to 
give notice to tlie defendant’s solicitor that the reference 
would be proceeded with next day and if he did not 
atcend the reference would lie proceeded with or parte. 
This notice was accoidingly given by letter of the same 
date. The following day the j’eference was proceeded 
with ex parte ami the defendant’s solicitor being absent 
the surcharges remaining to be dealt with were dis- 
allowed. The plaintiff was called and gave evidence of 
the correctness of the steamei' account which had been 
the sidiject of 222 objections by the defendant after 
insjiection of the account books relating to it. 

The plaintiff’s solicitor then withdrew his claim to 
the Rs. 1,.300 and interest thereon so that the defendant’s 
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objections were allowed. He also withdrew a claim 
AibHABAi with regard to certain bills of costs. 

Essiji. This completed the inquiry and an award followed 
whereby tiie sum of Rs. 7,06,639 was awarded to the 
plaintiff with interest at 9 per cent, and costs. 

The learned Judge was of opinion that the adjusted 
account could, once it was admitted on the record, be 
used as a deadly and destructive piece of evidence 
against the defendant, and that, as the defendant had 
specifically stipxilated in the reference that it should 
not be so used, its admission by the umpire was mis- 
conduct and sufficient ground for setting aside the 
award. In considering whether this view is correct the 
first question which arises is whether the reference 
conbiined any unmistakable stipulation which has 
been disregarded by the umpire. 

It appears to me that the passage in the reference 
relied upon hy the defendant is reasonably susceptible 
of two constructions. It was either a particular and 
specific, following upon a general, exclusion of all 
adjustments qud adjustments ; or a stipulation that 
cerraiu documents containing the adjustments should 
not be admitted in evidence for any purpose. If the 
defendant’s solicitors intended to provide foe complete 
exclusion of these documents they did not choose words * 
placing their intention beyond dispute. It is possible 
to admit a document as evidence in snpport of a parti- 
cular item and at the same time exclude it as evidence 
of a general settlement. Thus in Middleditch v. Shar- 
Iand^^\ a general account Avas decreed against a steward 
notAvithstanding a receii)t in full signed by the principal, 
which was only allowed as proof of a particular pay- 
ment and not of a general release or discharge upon an 
account stated. 
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Tlie acqiiicsceiice of the defendaiiti’s solicitor in the 1913. 
admission, as ])rimd faris’ proof of the item of Aishabai 
Rs. 7,053-8-0, of the account containing the adjustment 
of the ISth of August 1908, and in the cross-examination 
of the defendant upon the account containing the 
adjnstmexit of the 31st of Aiigust 1910, suggests that the 
defendant’s solicitor did not then think that the docu- 
ments had been excluded foi* all puj'poses by the terms 
of the i'efereuce. 

It appears from an argumentative paragraph in the 
defendant’s aflidavit that the iimpire, when he commit- 
ted the act of misconduct chaiged against him, conceived 
an adjuotmeut to be the totalling iLp of the two sides of 
an account and th<' sti-iking of a balance. There is 
authority for this view. It is stated in DanielTs 
Chancery Practice (Ch. A^ITl, s. 3, p. 418, 7th edn.) 
on the authoj-lty o’iBurhx. that “a plea of 

stated account jnust show that it was in writing, and 
likeAvise the balance in writing, or at least set forth w^hat 
the balance was.’’ 

If the defendant’s coiistruction of the ordej- of refer- 
ence is coi’rect tlie stij)ulation relied on was a rule of 
evidence introduced /uir rice, and the honest though 
mistaken admission by the innpire of a document in 
violation of that rule would not be a ground for setting 
aside the award : see (rhu/r/n/ Ji/aiii v. Muhammad 
Hus^snn^^\ The scope of the relei'once was not affected 
by the mistake. 

It appears to me that the action of the defendant was 
incorrect. The umihre when asked to state a case 
offered to adjourn consideration of the items under dis- 
cussion for a week in order to give the defendant an 
opportunity of obtaining the leave of the Court for the 
statement of a case under clause 11 of the second Schedule 

(1) (1742) 2 Atk. 397. P) (1901 ) L R. 2t) I. A. .51 at p. 60. 

ti 858—2 




THE INDIAN LAW REPORTS. [YOL. XXXVIII. 

of tlie Code. I do not think there -vTonld have keen any 
difficulty in framing an award so as to raise tlie point 
in dispute as was done in Scott v. Van Sandau^^K 

The defendant's j*ejection of this course and his deci- 
sion to withdraw from the I'cforence without tlie leave 
of the Court suggests uncertainty as to his position, 
and doubts as to the strength of his case on the remain- 
ing items of surcharge and steamer account. 

In consequence apparently of the strong line takeji by 
the defendant’s solicitor, the plaintill’s solicitor to avoid 
all disputes gave up the items of Rs. 1,.S0() and Rs. 2(5-10 
for interest thereon and the award in effect allows the 
defendant’s objections to these items. I doubt whethei- 
the admission of the adjusted account in evidence was 
so fatal to the rest of the defendant's ciue as thekanuicd 
.Tudge thinks. It is pure speculation that it would have 
i)een used with fatal oO'ect in resisting the defondanl's 
surcharges. No attempt was made so to use it in the 
long inquiry into the surchaige f)f Rs. ,),0()0. I tail to 
see also that it would have l^ceii of any value on the 
steamer account items of Rs. 1,270 (objection 30) ; 
Rs. 70,893 (oI)jection 32) ; and Rs. (58,251 (objection 50). 

The item of Rs. 1,270 was composed of Rw.800 for stamp 
charges and Rs. 170 for transfer fee on 910 sh.aies of the 
Bombay Steam Navigation Company, as to -^vhich evid- 
ence must have been easily obtainable. 

The items of Rs. 70,893 arid Rs. 68,251 w’ere the totals 
of all items claimed on skamer accoinit for two different 
periods and the account Ex. H t)roughl in by theplaiiiTiff 
showing all the items included in those totals was the 
subject of 222 objections j-esulting from inspection of the 
steamei- account books. The item of Rs. 68,251 did not 
appear in the adjusted account at all and the transfer 
of the objection as to the Rs. 70,893 to the steamer 
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account inquiry shows that it was recognised that it 
must, if the tlefeuclaut wished, be dealt with item by 
. item on the defeuclant’s sleamej- account objections. 

For tlie above reasons I am of opinion that the umpire’s 
action does Jiot amount to miscondirct and that the 
iutej'csts of justice (io uot requii-e that liis award should 
be set aside. 

Tlie judgment appealed from inn.st be reversed and 
the motion dismissed wilii co.sts tbroughont oii the 
respondent. 

Chanda VAEI vAR. .1. : — This is an appeal from an order 
of Davar, .f. setting aside tlie award made by 
Mj-. Kailchashrii Fininji Motii, as umpii-e on a reference to 
arbitration liy order of the Coui‘i in Suit Xo. 917 of 1910. 

Tlie suit had been brought by tlie appellant to recover 
from the i‘es])OJ!dent tlu' sum of Bs. 500,000 and odd due 
on cei'tain mortgages and other adjusted accounts. 
In defence the respondent pleaded inter alia that the 
adjustments were vitiated by finud and misrepi'esen- 
tation and jiniyed that “pi'oper accounts should be 
taken l)y and under ihe dii-ections of this Hon’ble 
Court of all tlie dealings and transactions” lietween 
the parties. 

The cause Avas. however, I'eferred to arbitration with 
tlie consent of the iiaities by an order of the Court and 
the material portion of the terms of the reference, with 
which we are concerned in tliis appeal, is contained in 
the provisions in the submissionthat “ the said arbitrat- 
ors do proceed on the basis of there having been no 
adjustments and the adjustments relied upon by the 
plain tilf in this suit shall not be taken into considera- 
tion by them.” 

The arbitrators nametl in the reference having failed 
to arbitrate, Mr. Modi, appointed umpire thereby, took 
their place, and the enquiry before him commenced on 
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tlje Stii oL" tSept(.'iul)er 1011. At the sitting on the 19th 
of March J912, one ol‘ the questions before the umpii'e 
related to an item of Rs. 1,300 debited by the appellant 
t(j tlie respondent. The question was vvOiethertlie debit 
was proved. The onus at rhe outset lying on the 
appellant, his solicitor sought to discharge it by tender- 
ing in evidence an adjusted account, in which the 
item appeared, and tlie signature on wliich the res])on(i- 
ent has admitted in his written statement. 

The j'espon dent’s solicito}- objected to the admissibility 
of the said adjusted account on the ground that the 
unq^ire had no authority, \inder the terms of the reference, 
to look at and take into consideration any adjustment 
between the parties which liad been relied upon by the 
appellant in his suit. 

The umpire ovej'ruled the olqection of the J'espontl- 
ejit's solicitor and admitted as A 18 the “account 
purely as a statement of account acknowledged to have 
i)een signed 83 ' defcndaiit.” 

In so adiuittiiig the siatcjiient, Davar. J. has held that 
tlie iiiuj)ire “ was guilt\m)f what in law is called mis- 
conduct,” inasmuch as, the statement having heeii aji 
adjustmejil relied u poll 1 ) 3 ^ the appellant (plaintiff) in 
his suit, had been deliherateW excluded from the umpire’s 
consideration Iw the express terms of his aiithorit 3 ’' 
contained in the veforenee. 

The qiiestion hefore us turns upon the jsroper intei*- 
pretatioji of the clau.se i)i the reference ’which i)rovided 
that “ the adjustments relied upon by the plaintiff in 
this suit shall not be taken into consideration” by the 
umpii'e. 

It is contended for the respondent that under that 
clause eveiy adjustment or settled account in the suit 
was made inadmissible and outside the jurisdiction of 
the umpire. 
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On tlie other hand, tlie contention tor the appellant is 
that all the danse hi question pi-ovided was that the 
nnijiire should not ti'eat the account stated as an adjust- 
ment and give it the operation it would have in law as 
such ; but that it did not prevent him from receiving it 
as an ordinary piece of evidence and considering its 
weiglit in that chai'acter. 

^ In valuing the comparative force of these rival 

m 

contentions, we mast start wntJ} liie I'act that as the 
suit had been framed it was on an accouiil stated, so 
that hud it gone to trial in the usual coui'se it was the 
respondent wbt) would huA’c had to begin his case at 
the outset and establish his pleas of fraud and mis- 
re])resentation before lie could get rid of the binding 
charactcj- of the account atid become entitled to go 
behind it and re-ope]i the whole account between the 
parties. If those pleas were not pj'oved, it was open 
to him to prove some one mistake at least in the account 
stated before he could get the right tt) surebarge and 
falsify. Ill the latter case, notwithstanding the mistake 
])roved, the account stated Avonld lum* continrfed to 
retain its character os such in law and the only libei'ty 
allowed to ihe respondent Avould have been to prove 
that certain items had been wrongly credited oj‘ 
wrongly omitted in the accoimi ; but he would not 
have been allowed to go into the general account. 
Tn either case, the account slated woidd have 
been a bar to all discovery and relief unless the 
res])ondeni had fir, it established his light to open 
the account either wholly or paiiially. (>See Story’s 
Equity, 2nd Edn. English, section 523: p. 346 ; GetJi- 
tng V. Keightei/^^) The law on the subject is even 
more tersely but clearly stated in Ooote’s Law of Mort- 
gage (5th Ed.) : “ In every case the account stated is 
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liable' io bo opened for fraud, or, the party will be 
allowed, in case of si)ecific erj'or alleged and proved, 
to sureluuge and falsify. He cannot, however, in the 
latter case go into rho gonoi'a! account, thougli fraud will 
[)e a sufficient ground to open the whole account.” 

When, therefore, the suit was referred to arbitj’ation. 
Ibe ternisS of the reference relieved the suit from its 
nature as an action on an account stated and 
directed the arbitrators, and on failure of them tJie 
umpire, to treat it as a suit 'for a general account be- 
tween the parties. The respondent became entitled to 
go beliind the account stated, without any restrictions 
us to ju'oof of fraud or specific erroi' and fo get dis- 
covery. 'Pbe J-eference r<'quired the umpire not to take 
" the adjustments " into consideration, /.c., not to look 
at them i/nd adjustments; and not to give them the 
legal cbaracter and operation which an account stated 
lias. Ihit that did not prevent him from looking at 
them in any other liglit, so long as bo did not, by fj'eat- 
ing tiie adjustments as accounts stated, deprive tlie 
i(‘sj)niid'‘nt of bis right under the terms of tlie 
referenei' to go into the general account and to dis- 
covi'ry. 

In my o])inion, therefore, the language of the terms 
of the reference is in favour of the apjtellaiit's con- 
sti'uction that all the uinihre was restricted to was the 
considej-atioii of the accounts stated in the suit in the 
light of adjus ! The language used is apt foi* 
the juirposes of that construction, when the reference 
says tbat the iuni)ire shall not take into consitleratioii 

tlie adjustments”. In plain English it means, he shall 
not cousidei' the fact that there has been any adjust- 
ment. The submission does not say that he shall not 
receive the account in evidence and consider it at all, 
whetlier us an adjustment or otherwise. 
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In any case, the language used may fairly he said 
to be ambignous, and extrinsic evidence can bo admit- 
ted to explain the real meaning. We have that 
evidence afforded by the conduct of the parties in the 
earlier stage of the enquiry before the umpire to show 
what meaning they all attached to the term of the 
reference which has led to the jpresent dispute. 

We And from the proceedings that the enquiiy 
i)efore the umpire having begun oji the 8th of Septem- 
l>ei‘ 1911, on the 4th of October 1911 an aclpinlrnent 
or accoxint stated (statement marked B) was tendei*ed 
in evidence by the appellant’s solicitoj- on the groinid 
that by means of the adjustment and his written 
siatement the respondent had adixiitteil the execution 
and receipt of consideration amt that under liiose 
circumstances the onua of proving that the respondent 
had not received the moneys of the item then umh-r 
tiiscuhsion lay on the respondent. Respotident’s soli- 
citor did Jiot then object to the statement B, which was 
aji adjustment relied tipon by the ai)peUant in this suit, 
going in on the ground that by the term of tlie reference 
the umpire had no authority to receive it as a piece 
of evidence and treat it as such. On the other hand, 
he said he could not dispute the proposition of law, 
urged by the plaintill’s solicitor. The i-osxdt was that, 
the respondent’s solicitoj- not objecting, the state- 
xnent B was put iji. Farthei- in examining his client, 
respojident’s solicitor pxxt questions to him with 
reference to some of the adjustments (see p. 20 of 
pait II of the Paper Book); and x'espondent admitted 
having signed '‘another statement of account,” be- 
sides B. The apixellant’s solicitor then pi'oduced 
another statement but in answer to his solicitor I’os- 
pondeut could not say whether that was the other 
statement which he has signed. That statement was 
then inai'ked M. I. for the identification; and res- 
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pondent was asked (jncstioiis with reference to it. 
And it is tliis veiy statement which on the 19th of 
March was o])jected to by respondent's solicitor as 
outside the umpire'.' authority and jurisdiction wdien 
the appellant's solicitoi" tendered it in evidence as a 
mere admission. The objection came very late then ; 
and the preAuous conduct of the respondent at the 
enquiry is sufficient to show what meaiiing he in 
common with the plaintilf had attached to the term 
of tlie reference which is now in dispute. And if that 
meaning is admissible, we should accept it in pre- 
ference to the other, which, if acted xxpon, makes all 
the proceedings held, and the expenses incurred at 
the enquiry before the umpire, abortive. 

But it has been urged for the respondent before ns 
that the result of the admission in evidence of the 
adjustment A 1(S was practically such as to give it the 
character and operation of an account stated, the very 
thing which the terms (»f the reference had prohibited, 
inasmuch as llie moineui the adjustment went in, as 
a [)iece of evidence it might be, the ximpire was at 
liberty to eomsider it and liold that it shifted the onus 
of proof as to the item of Es. 1,.300, for which it was 
admitted or any other item in the said account, on to 
the respondent. That was so no doubt ; but there was 
still an ixn]>oi'tant diffei'cnce between the character of 
the onus .so shifted had the account retained the aspect 
of an account stated, and the nature of the onus thrown 
on the respondent by the admission of the account 
as an ordinary ixiece of evidence. In the former case, 
the j-espondent could not have sougld discovery and 
the right io go into the whole account without laying 
the foundation for his right thereto by proving fraud 
or misrepresentation. Or. if fraud and misrepresen- 
tation failed, he could have, in the event of any 
specific en’or in the account stated proved, only secured 
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the to surcharge and talsiJ'y bat not the riglit to 

go into the general acconni. He coiild not have called 
upon the appellant to ])roduce Ins books and discover 
his documents before removing llio xireliminaiy bar 
in ])is way in eitliei* case. But for bho purposes of 
the j'ei'erence tliat bar stood entirely I'cmoved; when 
the account stated (A 18) went in. there was nothing 
to prevent him fj'Oin at once calling for discovery and 
going into the general account, without regard to proof 
of fraud or misreprencntation or mistake concerning 
the account stated. 

Had the jairtics intended to shut out tlic adjm'tments 
absolutely evem as mere admis^'.ions, not havijig the 
operation of an account stated, thej’’ could liavo taken 
care to say so and ougjit to have sa'd so in the submis- 
sion in distinct icrins and i-efraincd from dubious 
Language, wliicli laid a trap, as it wei'e, for the umpire 
and made it open to citlier party to repudiate the 
reference after all the lahoiir and expense of arbitration 
had been undergone. If, again, respondent felt that 
the umpii'e was exceeding his authority by miscon- 
struing an impoilant term of tbe reference he could 
have sought tiie lieip of tlie Court and asked it to 
construe the term and facili’ale the url)itration. 

1 liiink tlie cii'cumstance.i of this case are such as to 
make applicable to it the o'voivations of Alde]-son, J. 
I'd Fnviel! Ei< 4>>ra Cniiniit^n Ikiihcajj CoS^K There 
the claims Juferred to arbitration were “an action of 
debt.’' But rlie plainliif claimed l)cfore the arbitrator 
a sum for extra expenses wljicb could be recovered 
only as damages, not debt. Tlie arbitjutor, in spite of 
defendant’s jirotest, received the evidence of the extra 
work, and gave an award in respect of it in plaintiff’s 
favour. The Court declined to set aside the award and 
treat it as a nullity, and Alderson, J., one of the Judges 
w (184S) 2 Ex. 344. 
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who composed the Coart, said ;—“wlien the defendants 

saw the ai-hitrator entertaining a question which he 
ought not to entertain, it was their dnty to interpose 
and appl„v to a Judge foj> the purpose of being allowed 
to revoke the snhmission, whicli, no donht, would have 
been granted, had it appeared by affidavit that the 
aibitrator intended to exceed his jurisdiction. The 
question as to the construction of the submission would 
then have been raised before the Judge; but, instead 
of doing that, the defendants, though they Bud the 
arbitrator going on, do not interpose, but make the 
(luestion one for his determination, and he has deter- 
mined it.'’ Similar was the case here. The respond- 
ent's solicitor objected before the umpire that the 
account stated could not be looked at, whether as an 
adiustment or otherwise and that by admitting it the 
umpire would exceed his jurisdiction. But the 
solicitor did not seek the interposition of the Court 
foj' a proper constiuction of the tejan of the inference ; 
he withdrew from the case ; and allowed the enquiry 
to go on ; and it was only when tlic award liad been 
made that tlie re.spondent asked foi' the interposition 
of the Court to interfere and set aside the award as a 
nullity. 1 think it would be bad law and injirstice 
if under the circumstances of the case and having regard 
to the language of the refei’ence defining the umpire s 
jui'isdict ion we w'ei’C to hold that the award rvas void 
and the enquiry before the umpire Avas al) infructuous. 

Oil these grounds I concur in holding that the appeal 
should l)e allowed and the order appealed from should 
1)6 set aside AAUth costs. 

Attorneys foi’ the appellant : Mensr^. Payne i\- Co. 

Attorneys for the respondent; Ilesurs. Anleshir, 
Hormvsji, Dinshaw <S- Co. 

Order set aside. 

H. S. C. 
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Befarp Sn Kt., Chief Justice, uml Mr. Jithilce Chandararlcar. 

BFKJUIIJEE BIirNJIBIIOY CONTKACTOE, Appell\nt a^d Binr^OAXT, 1913. 
i\ JA^ISHED KHODAEAM IRANI, Respondent and Plaintiei. January 31. 


Indian Conti ait Jut (IX of 1812), section 56 — Conti ad, uliui tl ve of the essence 
oj — Contract for the assignment of leasehold yrojocrty, efect if the Insert lo7i of 
a definite date for completion and payment of the purchase money irlth conditions 
as to foifeitiire of the eai nest money and hbcity foi the rendor to re-sell — 
Ceitfieate of le^coi that conditions of lease have been complied u ith not 
neeessai y. 

0. cigited to sell t>l his inteiest in a piopeit\, held on kabe fioiii the 
Beuetai\ of State hi ladu , on ceuain londitioiis as to euicnt foi cnlti- 

\,it!oii. ( tc , and, as to not assigniiii* oi imdeiletting the lands until these 
conditions had been c.uiud (tut without the consent in wiitmg of the Collector 
of Thaua, fc i Rs. '85,000, of which Rs. 4,000 was paid on the execution of 
the agieement and it was agieed that Rs. 80,500 should be paid on tlie bigiiing 
ot the coin c\> anoe, winch wab to be piepaied and iecei\ed within 2 months 
fioin tlie date of the agieement, and Rs. 500 on the tianslci ot the land after 
the co’ueyance should ha\e been legisteied. It was fuitliei provided that 
should I, notlia\e paid the amount of the purcha.se money within the time 
lixed then he should foifeit hk right to the earnest money and C. should he 
at hheity to re-sell the piopeity. 

Held, that under the agieement time w^as of the essence of the contract. 

Held, further, that I. could not insist in C. piociiiing a ceititicate from the 
Ooileetoi of Thana that all the conditions of the lease fiom the Secretary of 
State foi India had been complied with. 

In this suit tlie defendant appealed af>'aitisl a decree 
passed by Mr. Justice Macleod for the sjoecitic i>erform- 
aiice by the defendant of an agreement for the sale of 
certain property of the defendant. 

The material facts of the case were as follow.s. 

By a writing in Marathi, dated tlie 12th of September 
1898, the Secretary of State for India granted a lease to 
one Motahhoy Bhicaji of a piece of land at Palghar in 
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tlie Thana Difetrict, admeaburiiig 2,334 acres and 2 
gimtlias, for the term of 999 yeai-s fj-om the 1st of August 
1890 on certain terms, including a pro^'isiou that the 
lessee should improve the land for cultivation within 
10 years from the 1st of August 1890, which period was 
subsequently extended fora further i^ei'iod of 10 j ears, 
and that until the land was so improved the lessee 
should not transfer oj' sidjlet any portion of ir without 
the previous consent in writing of the Collector oJ 
Thana and that in the event of a breach of any of the 
conditions contained therein the lease shoxdd he deemed 
to have determined and the iessoi' should be entitled 
to re-enter. 

On the 18th of October 1908, Mota1)hoy Bhicaji sold 
his interest in tlie ])i'opei'ty to the defendant. 

By an agreement in Oujarati dated the 8th of July 
1911, the deleiulant agi'ced to sell his interest in the land 
at Palghar to tl)e jdaintiti' and by clause 1 agreed inter 
alia to show a mai-lcetable tide to die land from the 
title deeds. 

Tlie following clauses oi the agreement are also 
material. 

‘2. Tht.' PatK (foiiuil) -lAk (( oii\ o ati< l) oHliis laud is to be p’cp.ucd 
iiiid lOCMxtd \Mtlini In.) in uitl. I'u.u. tins dax At the tiiiio ot Sigmuf^ the 
doouiiait oi sale, IN SI), .''.00 ue to bo paid ^nd is to the balaiite ot lis 500, 
the same IS to be p nd on tin ti.uiski ot the laud (titu) the document shall 
ha\ (‘ bit n it ^islticd 

r>. On pa}inpnt ot Ks 000 In the piiid a-sOi to th( \cndoi as inentioiied 
in the aho\t‘ daiub 2 , the douiuieiit ot sak (< ou\t}aiiCc) is to be e,ot executed 
b^ the Miido! Blit should I (iiikiuiiij, the pint hasei ) not pi) tlie ainoimt 
within thetixfd pi nod (hticui) then I shall lia e no n^hi (oi claim) 

to Hs. 4 000 paid this da\ t))ou imdei this balsam papei as eaincst-nione} 
on <iccouiit oi (this) bale. And it I pieici (ans ) dami, the same is null (and 
^^n(T} And aftci this date tlic \eiidoi oi tins piopeit) has aiitboi'tv in every 
way to bell th(^ same to aiiothei 

7. Th< hnundanes (limits) of tlie aho^c piopeit} aie to be shown and the 
(boundar) ) marks ai e did} to be made (? tixed) by the \endoi A bis cxpinse 
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and aie to be gi\en to the pnitha'^ci The gi ibs (glowing) on this land foi 
thecuiieut in.iiisooii has been gi\en (sold) foi I's. 10,600 The vendoi is 
diih to gne tiedit foi that amount to the piiulasei. 

There was also a subsidiaiy agreement made at the 
same time providing for sale of a property of the 
plaintiff at Elpliinstone Eoad, Bomliay, to the defendant 
for Es. 30,000, which sum was to he retained by the 
purchase]’ out of the piu'cliase money for the Palghar 
pi’operty. 

After the said agreement had been made the plaintiff’s 
attorneys commenced to investigate the tletendant's 
title to the Palghar pi-operty. On the 21st of August 
1911 they made requisitions of title ihter alia calling 
on the defendant to prove the death oi one Mangalji 
Ishwarbhai and also that Chimanlal Mangalji wlio 
purported to execute tlie deed of convej'aoco of tlie 28th 
of October 1908 was the only son and lieir of the said 
Mangalji Ishwairlihai. In answer the defendant replied 
that he had no evidence of the matters referred to 
except the recitals contained in the deed of conveyance 
of the 28th of October 1908. The plaintiff’s attorneys 
pi’ofessed themselves not satisfied with this answer 
and there was further correspondence on the subject. 
On the 4th of October 1911 the defejidaut gave the 
plaintiff all the infoi'ination within his knowledge on 
the question in dispute. On the (ilh of October the 
plaintiff’s attorneys informed the defendant’s attorneys 
that they would suljinit the defendant’s answers to 
counsel for advice and would abide by his decision. 

By their j-equisitions the plaintiff’s attorneys 
fui’ther inquired whether the defendant had obtained 
permission from the Collector of Thana*for the transfer 
of liis interest in the Palghaj’ land to the plaintiff 
and whether the whole land had been reclaimed as 
pi’ovided fur in the lease. In answer to the first inquiry 
the defendant stated that as the land was completely 
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i-(H-lainied uiul j-emlered cultivable the pevmi.sBiou of 
tlic Collecloi- was ]iot iiecoHtsaiy. !u answer to the 
hecoiid iiuiULi'v the defendant referi'etl the plaiutdl 
to a letter daled the 13th of Octohei 1900 horn the 
0(>ncctor ot Thana to the defendant in reply to an 
ai)pUoation made l>y the latter for tlie transfer of the 
Palglu'i' lantl from ihe name of Motabhoy Bhicaji to the 
defendant’s name, in which lecter the Coliecior stated 
that the land could be transferred in accordance with 
the conditions of the lease as it was ht for cultivation 
“ as batty and varhas land." 

The defendant’s attorneys also carried on a corres- 
l)ondeuce with the Collector of Thana on tlie question 
wbether tin conditi(>us of the lease had been carrieil 
out but did not obtain any information on this point 
which they considered satisfactory before the cancel- 
lation of the a^LC'iunent (u) the 'Ith ot Octohe] lull. 

Wliile this ( orrcspoudein e 'Acisi>oiim on ihc defend- 
ant's idtui'iK'N s wei’c pre'-sini’ the phiiiidil tocomplete tlie 
sale. Ln the (Ith ot Wpieinber 191 1 when the time fixed 
loi- comi.letiii!- the sale had not expired and the draft 
eonvwance ol t I'e plaintitf’s Blphinstone Road property 
which was to be ])repaied by the defendant s attoimeys 
was not yet ready, the defemhmt’s attorneys wrote to 
tlie plabitiif lU'oLmsins that cither pai-ty should deliver 
to the other po.ssessiou of the property agreed to bo sold 
|»y him, i hat tlie plaintllf sliould pay to the defendant 
)h(> balance of the pnrcliase money and that the deeds 
ol sale iiiigld he executod when the same were ready. 
On tlieTih ot Kei>iemhe!' the defendant’s attorneys tcrotc 
to tlie pLaiiititi’s atiorneys stating that as die phiintitf 
had laded to caPi*\ out the contract, llie contract was at 
an end and 'hat the sum of Rs. 1,000 paid by the plaintilf 
to the did'emlant as earnest-money was forfeited to the 
defendant. On the 8th of September 1911, however, the 
defendant on the plaintiflf’s protest offered to extend 
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ilic time lor coinpleiioii till the 19th of Septeuiher 1911, 
if the plaintiff would agree to pay interest on the 
halam-e of the pnrcha&e money at 9 pej" cent, per auuum. 
On the 23rd ol September 1911, the defendant offered io 
extend the time for completion by 1 days. On the 6th 
of October 1911, the defentlani finally cancelled the 
agreement. 

Subsecpiently the plaintiff received inforjnation which 
induced him to believe that he wotdd run no seriou-i 
risk if he then completed the transaction and by a letter 
of the 13th of October 1911, ]:e offered to complete tin' 
saitie blit the defendant did not ansever his letttr. 

The plaintiff submitted that he was jmstified in 
making the incjiiirits he had made anti that the delay 
in the conijdeiidn of the ti'ansaction wa-- inevitable 
under the circumstances. He submittod that the time 
lixedintho agreement for completion was not of the 
essence of the contract and that though time expired 
on the Hth of Septemlxr 1911, the plaintiL’s offer 
to complete made ou the 13th of October 1911 was 
made within a reasonable time from the date of the 
ag reement. 

I’he defendant submitted tliat time was of tJie essence 
of the contract under the agreement or in (he tdlernativo 
was made so by the letter of the dofondaiiiV atioi'ueys 
on the 13tl> of June 1911. The detendaiit sltdetl that 
the oiaintitf was reminded that time was of the 
essence of tin* contract in correspondence f)iit that 
not ha snug monies sufficient to pa^^ the lialauce of 
the purchase money the jilaintiff was in search of a 
mortgagee to lend him the monies an^ was guilty of 
great dtday in investigating the defendant’s title and in 
producing the deeds of the proiierty which he had 
agreed to sell to the appellant. The idaintiff had 
further changed his attorneys from lime to time during 
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tlie correspondence concerning the defendant’s title, 
t]ie reason suggested hy tlie defendant being that such 
attorneys were tlic attorneys of different prospective 
mortgagees from whom the plaintiff was trying to raise 
a loan to pay the purchase money. The defendant sub- 
mitted that he was entitled to cancel the agreement. 

The suit came on for trial before Mr. Justice Macleod 
on the 30th of July 1912 and was decided in favour of 
the plaintiff. As to the question of whether time was 
not of the essence of the contract under the agreement 
between the parties, the learned Judge held as 
follows : — 

"The first issue is ^\liether time ^\as not of the essence of tlie contract 
umler the original aenvement of Sth of July 1911. Tlie agreement is in 
liliiriitlii. hut its form is pr.n tio.illy equivalent to the usual form of an English 
agreement for sale which contains a claus.* to the effect that the pnrohasc shall 
he completed tuiliiii a particular period, and if not complptod uitlnn that 
period, tlie earnest nioniN nill he forfeited and the vender nill be at liberty 
to re-sell. That danse has never been fonsideri'd hy the rmirt us making 

time tlie the eonlract. It is to he noted that there is no specuil 

provision as often aipl'ears in sndi an agreement th.it m tins respect tune is of 
the essence of tlie conir.u t. I'ndi r se< tion .15 of the (Contract Act when a party 
(o a contind pronii.-es to do .■ cert.iiu thing .it or before a spocifiod time, or. 
ceit.iin things at or hi fore spetilied times and tails to do any such thing .at or 
before the specified time the louti.act. or so much of it as has not iieen 
perfornuHl, heeonics voidalilc, at the option of the promisee if the intention of 
the parties w.u tli.it time should he of tlie esseneo of the contract. Tliero is 
no I'xpross lieclnr.ition in this contr.ict tint time should be of the essence of 
the contract, and even if those words did .appe.ir I do not think that a Court of 
Equity wuuld ennstrue them .as being an esjiross stipul.ition in the absence of 
particular circuinstaiices. However, in this agreemout (it must be read as it 
stands) there .ire no sueli Mords which m.ike time of the essence of the con- 
tr.ict. Till' agivemeiit merely states t!i it the purchase shall be completed 
within two months and that if it is not so completed (he earnest money shall 
be forfeited and the vendor will have the right to sell. No dnubi: after the 
agreement the defendant did write to the plaintiff making out that time m.is ot 
the essence of the contract. But it is not so in the contract, and it cannot be 
so made after the contract nfithin the time unless by an express consent of the 
partie*!. It was argued that s.nuc pass.iges in the letters written h\ tn© 
plaintifl’s solicitors show th.rt plaintiff had agreed to the defendant’s cunten- 
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tion that time was of the esoence of tlie contract but I do not read them in 
this way. That being the case, there being no express stipulation to make 
time of the essence of the contract, it follows that the usual rule applies, 
namely, that if the contract is not Eullilled within the stipulated time, the 
vendor can make time of the essence of the contract by giving notice to the 
pui'chaser ; only the notice must give the purchaser reasonable time to complete 
tlie contract. The extension of time from the 8tli to the 19tb of September 
given by Messrs. Bicknell, Merwaiiji and Romer’s letter of the 8th September 
was under the circumstances of this case clearly insuflicient and equity wmiild 
certainly relieve if the purchase was not completed by tliat date ; but it 
appears from the correspondence that the plaintiif’s delay was not unjustihahle, 
that the matter could not be pushed through in a hurry and that as regards 
the tinal approval of the draft assignment there was delay on both sides. It 
is quite true that if time has once been made of the essence of the contract, 
tlie further extension of time given by the vendor is not to be tieated as a 
Avaiver of his rights. But as I am of opinion that time v as never properly 
made of the essence of the contract, the further extensions granted by the 
vendor arc not of much importance. In any event they were of so short a 
nature tliat the time provided liy them was ilso insufficient. Therefore I come 
to the eoucliision that the dcfeialaiit had no rigid whatever to cancel the agree- 
ment on the 0th of October and that the plaintiff was entitled to specilic 
ptu’formaiice of the contract.” 

The learned Judge also held : — 

“ It appears to me that the English cases cited on this question arc not 
applicable to transfers of land in India by assignment of leases granted by 
the Secretary of State. Such a lease is very different from an ordinary lease 
of house property in Enghnd. It seems to me that the transferee is entitled 
to see before lie accepts a fi-aiisfer, tliat GoAcrinneiit has agreed to the 
transfer and arc satisiied that the transferor has not coumiitted any lireach 
of his covenants Avhich could operate as a forfeiture.” 

The appellant appealed. 

Railcen, with him Invprarlty, Taraporevala and 
Desai, lor the defendant-appellant : — 

Refei'S to Halsbnry’H Laws of England, Vol. VII, images 
113 and 414 ; Fry on Specific Performance, paragraph 
1075, page 527 and paragraph 1086, page 532 ; Hudson v. 
Teniple^^^ ; Nokes v. Kilmorey^'^ ; Tilley v. Tliomas^'^. 

W (I860) 29 Beav. 536. ® (1847) 1 De G. & Sno. 444. 

(1867) L. E. 3 Ch 61 at pp. 66 and 67. 
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As to express stipulation, refers to Parkin v. Thorold'y^-, 
Roberts v. Bernj<-^'> ; Webb v. ; Patrick v. 

MUner^^^ ; Hatten v. RusseW\ 

To And the intentions of the parties you can look 
into tlieir declarations either at the time or subse- 
quently but within a reasonable time : Seton v. 8lade^^'> ; 
Nokes V. Kilmore}/^'> ; Gedye v. The Duke of 
Montrose^'' . 

Jimiali, witii him Sfrangman (.Advocate General) 
and Kang a for the plaintiff-respondent. 

Refers to Green v. Sevin^^K 

Clause 5 of the contract is the usual clause and 
does not make time of the essence: see Parkin v. 
Thorokh^l 

What authority is there for the j’eiiance of the defend- 
ant on iiis solicitoi’'s letters. The only passage in favour 
of this is in Seton v. Slade^^k 

[Court refers to Gedye v. The Duke of Monirose'^t 

Refers to Leake on Contract (6th Edition) at pages 
615 and 616. 

Thei'e is not a single case of a forfeiture clause being 
construed as making time of the essence. The nearest 
case is Parkin v. Thorotd^K 

. [Per rnriain : there need not be the words “ Time 
shall be of the essence,” see Hudson v. Tonple'^^'^.'] 

1 conclude that there may be a paraphrase of the 
words. RefeTs to Bart, page 179. 


(ls52) B ,")!) at jt (!2. 

W (l,s,',2) 16 Boav. .Bl. 

(lft70) L. R 10 Eq. 2S1. 

<« (1877) 2 C. P. D. 342. 
(1888) 38 Oh. D. 334. 


'0 (1802) 7 Ves. 265 at np. 278 
and 279. 

W (1847) 1 De G. & Sin. 444. 

W (1858) 26 Beav. 45. 

60 (1879) 13 Ch. D. 589 at p. 599 
(1860) 29 Beav. 536, 
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The express stipulation in Hudson v. Temple'^'' is 
“ right to annul.” There is no such clause in the present 
case. 

If time were of the essence of the contract you need 
not annul it. The contract is necessarily at an end if 
not completed in that time ; Pry on Specific Perform- 
ance, 5th Edition, page 532, paragraph 1086. 

The presence of the clause re interest was not part 
of the ratio decidendi in Parkin v. Thorold^^K 


1913. 


Buejoktee 

Dhuniibhoy 

D 

Jamshed 

Khodarak. 


Also refers to In re Gloag and Miller's Qo)itract'^ ; 
In re Moody and Yates’ Contract ^*'^ ; Fry on Specific 
Performance, page 536 ; Dart pages 501 and 503 ; Barclay 
V. Messenger ^^'^ ; Ringer v. Tliompson'-^K 

Raikes replies. 

Refers to Dart, page 366 ; Siigden on Vendors and 
Purchasers, pages 439, 546 and 548 ; Quits y. Thodey^'’\ 
Jinnah, replies on cases cited. 

Refers to King v. Wilson^^'> ; Pegg v. Wisdctt^'^K 


Scott, 0. J. ; — This is an appeal from a decree for 
specific performance passed by Mr. Justice Macleod at 
the instance of a purchaser of immoveable property. 

The contract for sale was made on the 8th of July 1911 
in the Gujarati language. The subject-matter was 
certain land situate at Kelva-Mahim belonging to the 
defendant which had been taken from Government on 
lease for 999 years under what are known as the Gujarat 
Rules, the lease commencing from the 1st of August 
1890. The purchase-moneyiwas fixed at Rrs. 81,000 which 
by the agreement now under consideration was to be 


W (.I860) 29 Beav. 536. 
(2) (1852) 16 Be.av. 59. 

(1883)i2.‘5 Gli. D. 320. 
W (1886) 30 Gh. D. 344. 


(5) (1874) 22 W. B. 622. 
W (1881) 51 L. J. Ch. 42. 
P) (1842) 13 Sim. 206. 
(1843) 6 Boav. 124. 
(1852) 16 Be.iv. 239. 
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paid as to Rs. 80,500 at tlie time of signing tlie d oca- 
men t of sale and as to the balance on the transfer of the 
land after registration. The provision as to the pay- 
ment of the consideration-money appears to have been 
varied ’ by another agreement of even date under which 
in lieu of Rs. 30,000 part of the consideration the defend- 
ant agreed to take a property belonging to the plaintiff 
situate at Parbhadevi in Mahim within the Island of 
Bombay. The agreement for sale contained three 
clauses which are of special importance with reference 
to the questions arising in this case, viz.^ clauses 2, 5 
and 7. 

Tlie pdkka (foimal) hale (convey aiice) of this land ih to be prepared and 
received w itliin two mouths from this day. And at the time of signiiig the 
document of sale, Rs. 80,500 are to be paid. And as to the balance of Rs. 500, 
the same is to be paid on the tiaubfei of the land (aftei) the document shall 
liiive bcf ‘11 legistcied. 

5. On paunent of Rt.. 81,000 by the purchaser to the vendor as mentioned 
in the above dause 2, the document of sale (conveyance) is to be got executed 
b) th(* vendor. But bhould I not pay the amount \\ithin tlie fixed peiiod 
given (heiehi) then I shall liave no light (or claim) to Rs. 4,000 paid this day 
to A on undei this liaigaiu paper as earnest-money on account of (this) sale. 
Alai if I prefer (any) claim, the same is null (and void). And after this date 
the vendor of this piopei ty has authority in every v\ ay to sell the same to 
anotlier. 

7. The boimdaiies (limits) of the above property are to be shown and the 
(luumdary) maiks are duly to be made (V fixed) by the vendor at his expense 
and are to he given to the purchaser. The grass (growing) on this land for 
the cun cut monsoon has been given (sold) for Rs. 10,500. The vendor is 
duly to give credit for that amount to the purchaser. 

Tlie agreement was entered into at the beginning of 
tlie monsoon aijd the price realised by the monsoon 
grass-ci-op, wliich would be reaped probably in Septem- 
ber, Avas to be credited to the purchaser against his 
purcliase-monoy, presumably on the assumption that 
he would have come into possession by the time the 
crop was reaped. After the conclusion of the agreement, 
the matter was taken in hand on behalf of the plaintiff 
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by MessL'«. Little & Co. and on belialf of the defendant 
by Bicknell, Merwanji and Eoiner. Tiie cor- 

respondence between tliese tirms of solicitors diiring 
ilie first two naontbs after llio execution of ilie agree- 
ment shows that both the parties believed completion 
within the time stated to be essential ; and j-cquisitious 
were made by the plaintiff’s attorneys and answered by 
the defendant’s attorneys upon that basis until the early 
]>art of September when the plaintiff changed his 
attorneys. A change of front then took place on the 
part of his advisers and it was tor the first time denied 
that time was of the essence of the contract. Objections 
whicli had been dropped by Messrs. Little and Co. 
were revived by their snccossors Messrs. Malla and 
Midla, notwithstanding constant pressure by the 
vendor’s solicitors and limited extensions of time until 
the defendant’s patience being exhausted the contract 
was finally cancelled. Thereupon the objections which 
had been persisted in were waived and a suit was com- 
menced for specific pei'forniance. 

The questions arising are : Whether time was 
oi-iginally of the essence of the contract ; if not, whether 
it was made so subsequently ; ami if it was for either 
reason of the essence of the contr-act, whether' the non- 
completion within the time limited was due to the fault 
of die vendor or of the puj'chaser. 

The learned Judge was of oiiinion that under the 
contract time was not of the essence. Tf, however, that 
is the correct conclusion, it is difficult to see with what 
object clause 5 can liaA^e been inserted, which provides 
that if the purchaser does not pay the amount within 
the fixed period of two months from the 8th of July he 
shall have no claim to the desjiosit-money, and no claim 
under the contract, and the vendor may sell as he 
pleases to anyone else. The law in India is contained 
in section 55 of the Contract Act under which in order 
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to reodcr a contract voirlaWe on failure to perform a 
particulai' promise at or before a speciiied time it is 
necessary ibat an intention should be shown by the 
parties to make time of the essence of the contract. It 
is argued that clause 5 cannot be relied upon as a real 
indication oi! the intention of the paifies having regard 
to the decisions of Loi'd Eldon in Setoti v. 8la(W^\ and 
of Lord Eomilly in Parkin v. ThorokU^\ The contract 
in each of those cases contained a clause for forfeiture 
and re-sale on non-i)erformance of conditions, but that 
clause had no bearing upon the decision in either case 
as the rescinding party was the purchaser and the clause 
in question was directed merely to declaring the rights 
of tlie vendor arising upon the default of the purchaser. 
Wiiere, lioweve]', the vendor has rescinded the contract, 
a clause providing for forfeiture of the deposit and 
re-sale or for annulment of tlie contract has had full 
eifect given to it, tlie principle being that a contract 
both at law and in equity must have the same meaning. 
Equity only did not enforce a contract where thei’e was 
certain conduct on the part of one party or the other 
whic-h would make it unjust to enforce the contract 
accoi'ding to its terms. According to the report of 
Lloijd V. CoIletd^\ Lord Eldon said : “ It is one thing to 
say, the time is not so essential that, in no case in 
which the day has, by any means, been suffered to elapse, 
the Oouj't would relieve against it, and decree perform- 
ance. The conduct of the parties, inevitable accident, 
etc. might induce the Court to relieve. But it is a 
different thing to say the appointment of a day is to 
have no effect at all ; and that it is not in che power of 
the parties to contjuct that, if the agreement is not 
executed at a particular time, the parties shall be at 
liberty to rescind it.” InSetonv. Slade^^'^ he said “ there 

(1H02) 7 Vcs. 2G.t. (2) (1852) 16 Beav. 69. 

IJJ (179.1) 4 Bio. C. U. 409 at p. 471. 
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is 110 aiitliority, tliat lias not some i-eferetice to the 
conduct of the party in the meantime.” The later cases 
of Hudson V. Temple^^'^ and Barclay v. Messengcr^^'^ are 
authorities in favour of the contention that clause 5 of 
this contract ought to be given ehect to according to its 
terms. I am not a'ware, and the Court has not been in- 
formed, where the learned Judge obtained his authoiity 
for the sweeping statement that a clause providing that 
upon non-completion within the fixed period tlie earnest- 
money will be forfeited and the vendor will be at 
liberty to re-sell has nes^er been considered by the 
Courts as making time as of the essence of the contract. 

Time, tiien, being in my opinion of the essence of the 
contract as it was originally framed, no waiver of that 
condition has been pleaded bj" the plaintiff. The 
quesfion, therefore, is whether ihe negotiations follow- 
' ing uiion the contract with reference to tlie making out 

ii a marketable title by the defendant disclosed any 

conduct on his part which would render it inequitable 
for him to rescind the contract contrary to tlie wishes 
of the plaintiff. Erom the conimeu cement of those 
negotiations theie had been only two points iqion wliich 
the purchaser’s solicitors v’ere not immediately satisfied. 
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The fh’st arose upon the tej'nis of the lease which had 
been granted by G-overnment to Motabluii Bhikaji under 
which the vendor claimed title. That lease was a lease 
for reclamation of certain salt marsh lands under which 
the lessee covenanted to completely j-cclaim the lands 
? so as not to allow tide or salt-water to enter ui)on them 

and to bring them under cultivaiion by a certain period 
and to maintain the reclamation for the residue of the 
term, and that he would not assign or underlet the 
lands, until the whole should have been completely 
reclaimed and rendered cultivable, without the previous 
consent in writing of the Thana Collector. 





« (I860) 29 Beav. 636. 


® (1874) 43 L, J. Oh. 449. 
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The agi-eeinent for sale to the plaintiff contained the 
following recital: — “The purchaser has seen this land 
and has received copies of the lease and of the Collector’s 
reply and he has satisfied himself thereby ”. It is com- 
mon ground that tiie Collector’s rej)ly referred to in the 
recital wavs a letter addressed by the Collector of Tirana 
to the vendor which was signed on the 13th November 
1906 in answer to an apirlication that the land held by 
Motabiiai might be transferred to the vendor. It stated 
fas regards the lands the subject of this suit) that as the 
entry of salt-water had been stopped according to the 
terms of tlie lease and paddy grain and grass were 
grown thoj'oon and the same were rendered cultivable, 
the]-(‘ rves no objecfion to the transfer, and the airplicant 
Motabhai might arrange with tlie Mamlatdar to have 
the transfer effected. 

I’he lease itselt Item's an endorsement, dated the 29th 
of .Foiy 190, S, signed by the Collector of Tirana reciting 
the application of the vendor and that in accordance 
with tije order of the 13th November 1906 the transfer 
had Iteeii otiecled to Itis name. 

Notwitlistauding these facts appearing on the title- 
deeds produced Ity the vendor, the purchaser’s attorneys 
sent in a reqiii-ition that the permission of the Collector 
to the prc»po^e(l assignmeut of the lease should be 
obtained. The vendor’s attorneys contended this was 
nnnecessaj'y and iti answer to another requisition 
produced receipted bills for the Government rent oj' 
assessment up to ilate. The purchaser’s attorneys w’ere 
satistied by the 1st ot September that the lands agreed 
to be sold were identical with those referred to in the 
Collector’s sanctioii and in the rent-bills ; and as to the 
(|uestioo ot the Collector’s permission to the proposed 
traiisfc]' by the vendor confined themselves to further 
communications with the Collector with the result that 
that otlicer informed them on the 11th of September 
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tliat lie had no objection to the proposed assignment. 
At that time the defendant had for the convenience of 
the plaintiff bnt without prejudice extended the time 
for completion until the 19th of September. 

In my opinion the purchaser was never in a position 
to contend that the sanction of the Collector was 
necessary and the attitude taken up after the change of 
attorneys that completion must be delayed until the 
Collector had certified that all conditions of the lease 
had been complied with had no justification in face of 
the proof produced of payment of rent uii to date ; see 
Bridges v. Longman^^'^ ; Attorney-General of Victcnda 
V. Etterslxanh’^'^ ; and Davenport v. The Qiieen^^'^. 

The only other point as to which the purchaser’s 
attorneys were not immediately satisfied was with 
regard to the devolution of the interest of one Mangalji 
Ishwarbhai who had been a co-mortgagee with the 
defendant of the interest of Motabhai. Motabhai liad 
mortgaged his interest under the lease to the defendant 
and three Hindus who contributed part of the mortgage- 
money on joint*-account. The Hindus represented, as 
appears from the recitals in the title-deeds, the firms of 
Motichand Khetsey and Eaochand Oojamchand. 
Mangalji Ishwarbhai and Hathibhai Isliw’^arbhai 
represented Motichand Khetsey, and Xagindas 
Lalloobhai, Eaochand Oojamchand. Mangalji died in 
1904 and a conveyance of the equity of redemption by 
the mortgagor, on the 28th of October 1908, had been 
taken by the defendant, by Nagindas Lalloobhai as 
representing his firm of Eaochand Oojamchand and by 
Chimanlal Mangalji and Hathibhai Ishwarbhai as 
representing the firm of Motichand Khetsey. 

In that document and in another document of even 
date, whereby the defendant became sole owner of the 

w (1857) 24 Beav. 27. W (1876) L. E. 6 P. C. .854. 

(3) (1877) 3 App. Oaa. U5. 
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property by buying out Jiis co-ownera, were recitals 
stating tliat CJiiinanlal was tlie only heir of Mangalii 
Wit]) reference to these recitals the plaintiff’s attorneys 
required evidence of the death of Maugalji and as to 
who were his next of kin and that hh so r' Chij^airlal 
had power and authority to sign the deed of the 28th 
October 1908 and give a good receipt for the considera- 
tion binding on all members of the family. The defend 
ant’s attorneys’ reply on the 1st of September 1911 was 
that die vendor was well acquainted with the deceased 
and knew tlie recital to be correct but he could not 
produce any other evidence. 

There the matter rested till the 16th of September 
wlien the phuntitl’s new artorneys took up the requisi- 
tion again. The defendant’s attorneys adhered to their 
ongiual posUion throughout in spite of frequent letters 
rom the plaintiff’s attorneys and finally when the latter 
realised that the defendant’s patience was exhausted 
tlie requisition was dropped. 

It appears to me that the attitude of tJie plaintiff’s 
new attorneys was in this matter also quite unreasonable 
1 e i eedsofthe28fhofOctoberhad been executed i. 

athibhai who was a resident of Bombay and in the 
presence of a Bombay pleader. The recitals in the 
eeds incbcated that the interest acquired and 
mTeadered to the aelendajit by Ohimanlal and HatM 
W.ai TOs the interest ot a Dim o( which one at least ot 
U.:^or.,ina, partners. Hathibhai, was a party To Z 

l])eie IS nothing m the correspondence to show that 
rectne\^s of tl doubts as to the co)-- 

icctness of the recitals or of the def^nrltinf’c e 

After the 1st of September 191 Wi 

again referred to by Litfl^mdci f l 

for the purchaser ^<^^ed 

■ of September they wrote 
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“ From your silence we gather that the Government have no objection to 
the assignment from Mr. Burjoiji Dliunjihhoy Conli actor to our abovenamed 
client of the kml uiidei Sm\ey Nos. 835, 836, 934 and 942 leased by the 
Becretary of State for India and lefeired to in the said letter of 26th July last 
and that sanction is not necessaiy. Upon that supposition our client will after 
the 7th instant complete the pui chase, vhi( h please note.” 

And although the Collector had replied in a non- 
committal manner on tlie ith as follows : — 


that the assignment from the vendor was being 
pj*eparcd and wlien ready would be sent for approval, 
and on the 6th the vendoi-'s attorneys wrote in reply, 
“ We take it that your client acceijts our client’s title 
This appears to me. to he the correct conclusion, for the 
purchaser’s attorneys had written to the Collector on 
the 1st September as follows : — 


“ With reference to your Icttei No. 9037/11 of the 1st September 1911, on 
behalf of your U/ierit Mr. Jamshed Khodaiam Irani legaiding the assignment 
oC Ic toehold lauds m the Mahim Taluha, I ha\o the honour to inform you that 
ju T ' \ a) apphe itions aic undei enqniiy and a reply will be given to you 
on 1 '^ u of the ]\[amlatdar’s lepoit. If in the meantime your client make«i 
the assigmiient without the Collector's pei mission ho docs it at his own lisk.’^ 

Messrs. Little & Co. iml tlxe assignment in hand. 

The truth seems lo me to he that the plaintiff had 
not even on the 19th of September money to complete 
the contract according to its terms. 

Having arranged to make up the price as to Es. 30,000 
by the transfer of his Parbhatlevi property to the defend- 
ant, he was still in want of money and suggested on 
the 22nd of September that for the balance the defendant 
should finance him by taking a mortgage upon certain 
terms. There are various other indications in the 
correspondence that the defendant’s real difiiculty was 
in finding money to complete his contract. 

In my opinion the defendant was in no way to blame 
and was justified in putting an end to the contract 
under the eircumstatreos. 
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Tlie defendant is entitled to retain tlie deposit of 
Rs. 4,000 : see Howe v. and Bishan Ghand v. 

Radha Klsl,an Das^^. 

We reverse tlie decree of tlie lower Court and dismiss 
tlie suit with costs tlirongliout. 

Attorneys for tlie apjiellant : Messrs. Bichnell, 
Merwauji, Romer ^ Co. 

Attorneys for tlie respondent : Messrs. Mulla and 
Mtilla. 

Decree reversed. 

H. s. C. 

(') (1884) 27 Oh. D. 89. ‘2) (1897) 19 AIL 489. 

APPELLATE CIVIL. 


Before Sir Basil Scott, Kf., Chief Justice, and Mr. Justice Beaman. 

MAHABLESHVAK KRISHNAPPA and others (original Plaintiffs), 
Appellants, RAMCHANDRA MANGESII KULKARNI and others 
(original Defendants), Respondents.^* 

Limitation Act (IX of 1908), section 7, schedule T, article 44 — Johit Hindu 
family consisting of minors and widows — Manage'! — Muklitiarnama executed 
hy manager — Maiiagement by the muklitiar during the life-time and after the 
death of the manager — Sale hy the muklitiar after the death of the 
manager — Binding effect — Minor — Limitation to set aside sale. 

K, tlie manager of a joint Hindu family consisting of minors and widows, 
executed a mulclitiarnama providing for the management of the family estate, 
including settlement of money debts and pecuniary claims botli during his life- 
time and after hib deatli until bis eldest minor son attained majority. The 
muhhtlar was empownel to manage the estate as he tliought fit including the 
power of sale and settle claims as K himself could have done during his life- 
time. In connection with the registration of the muhhtiarnama, the Sub- 
Registrar examined the widows in the family including the widow of K, the 
manager, who had died in the meanwhile, and the deed was registered 
as the widows admitted the same. Subsequently the muhUiar sold mulgeni 

^ Second Appeals Nos. 160 and 161 of 1910. 
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vl<‘aseliokl) rights of the family in certain landb for valuable consideration. 
K’b eldest son having attained majority on the lOtli December 1894, he with 
his minor brother brought a suit on the 1 7tb May 1 899, to recover posbcssion 
of the property alleging that the sale of the muhjeni ^leasehold) lights was void 
i£b initio, 

Tiie loAver Courts having dismissed the ‘suit, on second appeal by the 
plaintiffs, 

Held, that (1) the sale by the muhhfiar was binding on plaintiffs afe having 
been within the authority conferred by the muhhtiarnctina. 

(2) Tlie sale could not be treated as a nullity, inasmuch as a clpng adult 
Hindu might appoint a manager and trustee foi the minors thcmbelves without 
interfering with the buccession to the property. 

Raj Lulchee Dahea v. Golool Chimder Choirdhry^^^ and Soohnh Doorgah 
Lai Jlia V. Rajah Nedamoid >Singh^^\ refen ed to. 

(b) The right of plaintiff 1, if any, to challenge the sale was liarrcd at the 
date of the suit under aiticle 44. schedule I of the Limitation Act 
(IX of 1908) by reabon of his faiime to sue vithin thiee ;)eais of hib attaining 
majority. 

(4) Plaintiff 2, a minor, was also barred mider section 7 of the Limittition 
Act (IX of 1908) inasinnch as plaintiff 1 after attaining majority could have 
bound the minor plaintiff if he had cliosen to give a discharge and ac<piittance 
of all claims to the defendantb in lespecf of muhjeni (leasehold) interests, as 
manager. 

Second api^eal against tlio decision o£ T. Walker, 
District Judge of Kanara, confirming tke decrees, one 
passed by E. F. Rego and ilie other passed by £. R. 
Natu, Subordinate Judges of Kiunpta in two .sidts. 

Companion suits, one to recover possession of property 
and the other to recover money due under a mortgage. 

On the 3rd August 188G one Krislinappa, manager of 
an undivided Hindu family consisting of minors and 
widows, executed a mulihtuirnama in favour of Manj- 
appa appointing him guardian of liis two minor sons, 
Maliableshvar and Eamkrishna, plaintiffs 1 and 2, two 
minor nephews and a minor grand-nepbew. The said 
guardian, nuiklitiar was given the power to manage the 
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9) (18G9) 13 Moo. I. A. 209. 


(2) (1866) 7 W. li 74. 
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family estate as lie tliouglit fit, including the power of 
sale, both during Kiashnappa’s life-time and after his 
death until Krisljnappa’s eldest son, Mahableshvar, 
attained majority. The material portions of the 'tmoJcJi- 
tiarnama were as follows ; — 

Therefore, I, by this writing, appoint yon as niy mukhfiar (agent) to manage 
the whole estate as is described below, to recover money owing to iis 
from outsiders and to pay oif what is due to creditors, and give in your 
possession the entire estate. Yon should carry on the vahfvai (administration) 
of this I estate in a proper manner and should perform I the religious ceremonies 
(Havya, Kavya, etc.,) which are to be observed by our family. You should 
also get them performed by them. In the matter of recovering outstandings 
you are authorized (competent) to make remissions in the case of debtors who 
are either very poor or have been paying us interest for a long time, to allow 
mortgagors to redeem their property on their paying what is due to us and in 
this behalf to sue in a Court of law, whenever necessary, in order to recover 
the moneys, and also to pay ofE tli3 amounts owing to our creditors and obtain 
receipts from them. You should keep clear accounts with respect to the 
moneys leceived and paid olT as set forth above. And in this manner you 
should conduct our family affaiis from this day till my eldest son, Mahable- 
shvar, comes of age. 

So long as I continue to live, you should conduct the mlihat in accordance 
with my advice. ^ After my death, you may manage as you like. And you 
should take care of the members of my family as I am now doing. 

Among the outstandings due to the family there were 
two mortgage debts of Rs. 2,500 each pins interest 
secured on mulyeni (leasehold) rights over certain 
lands. In respect of orue mortgage Manjapjaa brought a 
suit and in execution of the decree purchased on the 
7t]i July 1888, half the iuuhjeni rights himself on behalf 
of the minors. Ho also obtained a decree on the other 
mortgage and in execution one Suhba purchased the 
other half of the mulgeni rights. 

On the 25th July 1889 Manjappa and Snbba joined in 
a transaction by which they sold the entire mulgeni 
right to defendants 3-20 for Its. 3,000. Out of the said 
sum Sul)ba got Es. 1,500 which he handed over to 
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Manjappa who passed a receipt in complete satisfaction 
of the mortgage lien which amounted to nearly 
Rs. 5,000. 

Mahableshvar, plaintiff 1, attained majority on tire 
10th December 1891. Ramkrishna, plaintiff !2, was a 
minor in 1899. 

On the 17th May 1899, Mahableshvar and Ramkrishna, 
as plaintiffs 1 and 2, brought a suit to recover imsses- 
sion of the property alleging that the sale by Manjappa 
to defendants 3 — 20 was ineffectual. They also brought 
another suit to recover the mortgage money payable by 
Subba in satisfaction of the moi-tgage lien. Tire two 
suits were tried together as companion suits and 
evidence was led in one of them only. 

The defendants pleaded alia that the inidch- 

tiarnama passed by Xrishnappa to Manjappa, who was 
friend atrd well-wisher of the family, was a valid one 
and the sale Ijy liilanjappa to the defendants was good 
and that the claim was time-bari’ed. 

The Subordinate Judge dismissed the suit-; on Ihc 
ground that they were bai-red by time. 

On appeal l>y the plaintiffs the District! Judge upheld 
the decrees on the following among other grounds : — 

Biich a suit hcems to me to fall nD'iucslional ly vilhin the 44th ai tide of 
schtdiilc II of the Lioiitatiun Act, and pLdntilt 1 would lie liaired hy iiniita- 
tioii on the 10th Deceinbei 1897 from qiiofttioiiing the sale. But he wis also 
the guaidian and luauagei of his }oimger brother plainthi 2 nn n84 or 
1885 according to exhibits Gtiand 382), and cvtinpcteut to giM* a discharge 
vithont the concarrence of idaintiff 2; consequently under auitlcs 7 and 8 
of the Limitation Act plaintiff 2 was also time-harred on the same (hy 
(10 Mad. 430). Appellants’ ph-^idt r relies on 25 Mad. 38 ^nd 31 Allah. 154 
as showing that the elder plaintnf here gets Ihc heiiciit on the minority of tlie 
younger. The first docs not scau to hcai out the contention at all: and tlie 
second is easily distinguish able, as ovliihifs 62, 03, 52, 59, 204 show that 
plaintiff 1 C(n*tainly acted as mai g, «, I hold ilic suit by lioth to be 
time-barred. 
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Hlunild it nieossaiy to iind tlie o£ plaintiff 2 Raiuki islma, I hold on 
exhibit 08 tii it he was bom about Febiuary 1885. 

It is contended for appellants that aiticle 44 of the Limitation Act, schedule II, 
dues not appl}’, as the alienations were a nullity and need not be set a«ide. 
The convenientes of this way of getting over the difficulty aie obvious, but 
the aiguinent is capable of too great extension and application not to be care- 
fully scrutiiiized. It is uigcd that Manjappi was not a legal guardian of 
plaintiffs 1 and 2 and had no powei to alienate • that the Minors’ Act XX of 
1864 was then in force, and that Kn’shuceppa had no powei to appoint 
Manjappa guanlian by exhihit G8. It is of couise tiue that Manjappa was not 
appointed hy the Coiiit : but the Couits have alwa}S I believe lecogidzed 
(le facto guauliaub, who are therefoiejust as much legal guaidians as any others, 
to the extent of theii powers. It may he that Manjappa exceeded his powers 
<Uid plaintiffs 1 and 2 might ha\e so contended had they sued within the 
peiiod oi limit ition; ])ut I cannot agree tliat his alienations aie to be c|is- 
rcgaided a^^i nullitios. 


PUiiatifTs in’eferred a Second Appeal. 

Dlmraiulltai' witli N. A. Shiveshvarkar and G. P. 

for Ihe appellants (plaiatiffs) : — Tlie 
appointment of tlie f^uardiaii was void ab initio under 
the Hi lull! law. Tlio niukhtiarnama was a nullity. 
A manager of a joint Hindu family cannot appoint a 
guardian for minor co-parceners by will or deed. Jt is 
against Ihe spirit of the Hindu law : Mayne's Hindu 
law, p. 27:-! ; Macnaghton, p. 103 ; Trevelyan’s Hindu 
law, p. o6 ; Bndhilal v. Morarji^^'* which leans 
against the validity of such an appointment by 
will ; Gharib-uI-Iah v. Klialak Shu/Jt^^K At Krishn- 
appa’s deatli the crown liecame the guardian of the 
minors under Bomliay Act XX of 1864. Manjappa 
being a strungei* to tlie family, had no place as a 
guardian, as the mothers of tlie minors were their 
natural guardians and they alone could act as legal- 
guardians under the impliedly delegated authority. 
Moreover the nnikhtiarnama was in the nature of a 

0) n!J(l7) ;n Bom. 413. W (1903) L. E. 30 T. A. 166. 
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will : Harilal Bapuji v. Bed where the will 

eHipo? 7 ering the trustees to take whole property into 
their possession till the son atlained majority was set 
aside. 

Manjappa was merely a trespassci* acting under an 
invalid deed. An act which is manifestly a nullity 
need not be set aside. The lower Courts have found 
as a fact that Manjappa acted as a guardian for several 
years, hut a de facto guardian cannot clothe himself 
witli legal i:)owers to sell though he assumes 
important responsihi lilies in celatiou to tlie minor’s 
property: Mata Dta v. BIteihJ) Ahmad 

Further, plain till 1 could not have given a discharge 
within the meaning of section 7 of the Limitation Act, 
because that would not have been for the benefit of 
plaintiff 2. A manager cannot i-ccover a time-barred 
debt. It is not found that jilaintifl 1 was in fact a 
manager. The point is concluded by the decision of the 
Allahabad High Court in O-anga Dcugal v. Mend 
which is on all fours with the pj-esent case. See also 
Govindram v. Tcdicd^\ MidchcuKlw Kemri^^h 

Lastly, we submit that the ca.-ie will have to be 
remanded as there is no finding on the question of 
necessity or benefit of the family. No act of a guardian 
would have a binding effect unless necessity for the act 
is established. There is no presumjption of law that 
the act of a guardian is for the neces-sity of the family. 
On the otlier hand the recorded facts clearly show that 
the alienation was made for a grossly inadequate consi- 
deration. Om- suit is dismissed upon a preliminary 
ground of limitation. 

ISFarlharid with S. S. Pedkar (Government Pleader) 
and V. R. Sirur for the respondents (defendants) : — The 

W (1905) 29 Bom. 351. ® (1908) 31 AD. 156. 

(2) (1912) 14 Bom. L. K. 192. W (1895) 20 Bom. 383. 

9) (1910) 12 Bom. L. R. 682. 

H 858—6 


1913. 


JLviiabi.e- 

JaHVAR # 

Kbishnai'pa 


V. 

RAMCHAiaORA 



iOO 


M IHABLC- 
« SilV Vll 
Kiumiwppv 

U^’^ICIIWDRI 

MA\«.r 


THl-; INDIAN LAW REPORTS. [VOL. XXXVIll. 

apixiintmcjit ol the guai-dian was ^dM- Hindu 

law: Colebmoke’s Digest. Vol. II, p. 576. See also 
Katyayana's te.xt, “ But U a man die. leaving an mlmt 
&OU, liis wealth must be provided entire by bis 
kinsmen,” to wbicb Jagannatb adds, “ there is no barm 
in permitting the estate to be guarded by a kinsman 
selected by her, for it is only directed that the widow 
and the rest shaU guard the property by coaj possible 
nieansr Here the means adopted by the widows, 
who were the natural guardians of the minors, consisted 
in the cuntinnation of the axipointment of the guardian 
made by the bead of the family. The guardian was in fact 
tlielr inoutli-piecc. Their acciuiescence in the appoint- 
ment shows that he was their agent as wmll ; Baj Lukhee 
Dahrax. GuliOol Chnnder Choivdliry'-^k In any event 
we submit that an adult Hindu may appoint a guardian 
or even a truste'c w'heu all the co-parceners are minors, 
provided tbe succession to tin- co-parcenery property is 
not di'iuibed. Otherwise there would 1)0 a complete 
dead-lock. iMureover, tlie guardian may be appointed 
bv tbe Court wdien all the co-parcc]iej‘s are minors : 
Uindaji V. d[athnmhad^'> Avhercin Ghavlb-id-Iali v. 
Kiialak Gin(jk^'> is distinguished. . See also the later case 
of Bamchandm v. Knshnamo^*^. If Manjappa had 
axiplied to the Court, the Court -would have appointed 
iiim guardian as the wddow^s, the natural guardians, 
had actiuiesced in the appointment. In that case, the 
sale by Maujapx>a w’ould not have been void but void- 
able under section 30 of the Guardians and Wards 
Act, ISDO. Acts of 1858 and 1864 have no apxdication to 
the pie.seiu case. But sux^posing t^at they did apxiljb 
we submit having regard to Honapa v. Mhalpai^^'> and 
the current of authorities followdng it, it is 'well estab- 


CU xisiiil) 13 Atoo. 1. A. au9. w (1903) L. R. 30 I. A. 165. 

(2) (19(15) 30 Bom. 1,52. (1908) 32 Bom. 259. 

(1890) 15 Bom, 259, 
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lislied that neither Act forbids the natural or c7e/acfo 
guardian of a minor, not liolding a certificate under the 
Acts, from disposing of property lielonging to a minoi’. 
The acts of a de facto guardian ai’e not void ah initio 
Hiinoomanpcrsaud Panday v. Munsuniat Bahooee 
Miinraj Koomvered^\ where it was held tlmt the title 
of a person who had taken from a de facto manager is 
not affected by the want of union of tiic de facto with 
de jnri title. See also Girraj BakJi.^h v. Kasi Hamid 
and Mohanund Mondul x. Nafur MonduU^'^ 
following Ram Chunder Glmckerhutijj Bvojonatli 
Mosn mda)'''^'' . In the present case both the Courts have 
found that Manjappa had exei’ciscd various acts of 
guardianship for ten years. In fact tlie property in 
disimte was purchased by Manjappa on behaif of the 
minors. The minors obtained title to the property by 
Manjappa’s act. Subsequently Manjappa sold the pro- 
perty for consideration. The plaintiffs, therefore, can- 
not approbate and reprobate. They cannot affirm the 
purchase by Manjappa and repudiate the sale by him. 

A Hindu may appoint a guardian b 3 '" will : Soohah 
Doonjah Lai Jha v. Rajah Nc<dannnd SingR^^ where it 
was held that a mother could be excluded from guar- 
dian.ship : sections 6, 7, danse (3) and 39 of the Guar- 
dian and Wards Act, 1890 ; Trevelj'an’s Hindu Law, 
p. 207. The ruling in Budhilal v. Momrji^^'^ can be 
distinguished on the ground that the only point decided 
there was that assuming a Hindu father has poAver to 
appoint a guardian by will, he is not, for the purposes 
of section 440 of the OiAul Procedure Code, 1882, an 
authority competent in that behalf : Jogesh Chunder 
Chakravarti v. Umatara Debya^'^ ; In the matter of 

W (18.56) G Moo. I. A. 393 at p. 41 3. (1 879) 4 Cal. 929. 

(2) (1886) 9 All. 340 al p. 340. ® (1867) 7 W. B. 74. 

W (1899) 26 Oal. 820. (8) (1907) 31 Bom. 413. 

, (7) (1878) 2 C. L. B. 577, 
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^Sfrish Chnncler Singh^^\ winch pre-suppose that a testa- 
mentary guardian may be appointed by a Hindu. 

On the question of limitation we submit that a suit 
for a declaration that a sale of the plaintiffs’ property 
by his guardian is not binding on him and for posses- 
sion and mesne profits, is governed by article and 
not article 144 of the Limitation Act: Sham Chandra 
Dafadar v. Gadadhar Ma7idaP\ Gnanasa mhanda 
Pandara Sannadhi v. Vein Pandaraon^'^ , Malk- 
arjim v. Naidiari'^*'', Doi-aisatvtmj v. Nondisaivmg^^\ 
jRampal Singh v. Balbliaddar Singh^^'>, Manga 
Meddi V. Naragnna Meddi^'’\ Madugula Latcliiah v. 
Pally Mi(]ckalinga^^\ Govbidasamy Pillai v. Mama- 
saivmy Pnka’~^\ Clianvira^ja v. Danava^^’^\ Hafiz 
Amimiddin Ahmed v. G. L. Garllfi'^K 

Plaintiff 2 is also barred under section 7 of the Limi- 
tation Act: Ahinsa Bihi v. AhdaJ Kader Saheb^'^^\ 
Periasami v. Krishna AyyatC^'', VUhn Dhondi v. 
BabajP^\ Anando Kishorc Bass Ba/eshi v. Anando 
Kishoi'e Bose'~^'^\ Manga Meddi v. Narayana Meddd^. 

In Ganga Dayal v. Mani the Court had not 

found as in the i^resent case that the elder brother was 
the manager of the family. In Mata Din v. Ahmad 
AlP’’^ there was no de facto guardian as such, for one 
single act, which is itself impeached, cannot constitute 
a person a de facto guardian. 


« (18-.I.!) -il Cal 20(i. 

(8) (1911)1;’. Ual.L.. 1.277. 

PJ (1899) 2.3 Mad. 271. 

») (190(1) 25 Bom. 3.37. 

W (mil) 21 Jlad L. J. 1041. 
<«) (1902) 25 All. 1. 


M (1908) 32 Mad. 72. 

0») (1894) 19 Bom. 593. 

(H) (1898) 3 Cal. W. N. 91. 
02) (1901) 25 Mad. 2G. 

(1902) 25 M.id. 431. 

(W (1908) 32 Bom. 375. 

05) (1886) 14 Cal. 60. 

OS) (1908) 31 All. 156. 


« (1905) 28 Mad. 423. 

® (1907) 30 Mad. 39.3. 

(«') (1912) 31 All. 213. 
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Scott, C. J. : — T\ieMukhtyarnamah(Exh.i\>it 68)iwas 
execaited by Krisbnappa in order io provide for the 
management of the estate (in chiding tlie settlement of 
money debts and pecuniary claims) botli daring Krisli- 
nappa’s life-time and after his death until the attainment 
of majority by the eldest minor in the family, i e., the 
1st plaintiff. The document ivas similar in design to 
the Hihhahimmah in JRaJ Lukliec JMlea v. Gokool 
Chimder ClwivdJivy’^^'^ but was dissimilar in that instead 
of prohibiting the guardian and manager from making 
gifts or sales it gave Manjappa after Krishnappa’s deatli 
power to manage as he tliought tit. 

In a family consisting in other respects of minors and 
women it is a matter of practical convenience tliat the 
dying adult male should be able to make arrangements 
for guardianship and management, otherwise a deatl- 
lock and loss would be arrived at through various 
widows quarrelling among themselves. 
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The Prhy Council in the case above mentioned have 
recognized tlie right of the dying adult to apimint 
managers and trustees without interfering witii the 
succession. So also in Goobah Dooryab Lai Jtia v. 
Itajali Neelcuiund Shiyh^^\ the Bengal High Couid held 
that a Hindu miglit by will aj)point one widow guardian 
of all his sojis to the exclusion of tlie natural mother 
of two of them even though the will should prove 
invalid so far as it paiq)ortcd to affect the devolution of 
the proiierty. 


If the right of the father to make a binding arrange- 
ment is restricted to the interests of his own sons and 
wives, (for the cases above cited go no further), yet in 
the present case the mothers of Krishnappa’s undivided 
nephews acquiesced in the arrangement and they in the 
absence of any other lawfully appointed guardians wei’e 


m (Ihbt) U JLh(. I. A. 209. 
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tile guardians of tlieir sons’ interests. There is every 
reason to suppose on the findings of the lower Courts 
that such acquiescence was in the interests of the minors 
concerned and the best arrangement that could have 
liecn made. Nothing however turns on the question 
whether Manjaiipa was the lawfully appointed guardian 
of Krishnapiia’s nephews or the agent of such a guardian, 
for the nephews were all dead before these suits were 
instituted and their interests devolved by survivorship 
upon the plaintiffs 1 and 2. 

It appears to me that the sale by Manjappa was 
binding on the plaintiffs 1 and 2 as being within the 
authority conferred by Exhibit G8. It Avas certainly not 
a nullity and none but the plaintiffs 1 and 2 could 
challenge it. The 1st plaintiff’s right, if any, to 
challenge it was hawed at the date of suit under 
article 4 1 of the Limitation Act. He could on becoming 
manager (as he did when 18 years of age) have given 
a discharge and acciuittance to defendants of all claims 
on tliem in respect of the leasehold interests if the 
defendants iiad chosen to reconvey them and such 
acquittance would have been binding on his minor 
co-parcener the plaintiff 2. This plaintiff is therefore 
barred under section 7 of the Limitation Act. 

We affirm the decrees of the lower Courts and dismiss 
the appeals with costs. 

Beamats', J. : — I entirely concur. 

Decree confirmed 

G. B. E. 
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Before Mr, Justice Batchelor and Mr, Justice Shah. 

SUBRAO MANGESH CHANDAVAEKAR (oeigixal Plaintiff), Appellant, 1913. 
V . MAIIADEVI kom ]\rANJJBHATTA and others (original Defendants), Jul ^ 25 , 
Respondents/ ' ^ 

Cicil Procedure Code (Act V of 190S), Order XXXVIIT, ride 5 — Attachment 
before judgment — Money decree — Death of jiidgment-dehtor — Piopeity passing 
hy siirricoi ship to his coparcener — Subsequent execution of decree — Right of 
swvirorship not defeated hy execution. 

In 1906 the plaintiff obtained a luoxie} decree against B, lia\ing fiist olitained 
attacliincnt befoie judgment oi ceitain pioptity vhicli Avus 3 omtf<iniily proper t} . 

In 1907 B died vliile joint vitli defendant 2. The plainliff applied to execuie 
the deciee in 1009 and again m 1911. The lower Courts disniissed the applica- 
tion on the ground that the title of defendant 2 to the property by sur vivoi ship 
was nut defeated by the attachment befoie judgment, lire [daiutift having 
appealed : — 

that the attachment before judgment did not defeat tlie right of 
defendant 2 by sui\ivoi3hip ; and that the plaintiff had taken no nieasure to 
which could be attributed the effect of def(‘atmg that light. 

Second appeal from tlie decision of 0. V. Vernon, 

DiKlrict Judge of Ka tiara, confirming Ihe decree passed 
by V. V. Bapat, Second Class Subordimite Judge at 
Honavar. 

Execution proceedings. 

The iilaintifi obtained on tlie 1st NoA'ember 1906 a 
money decree against Bellabhatta, liaving first obtained 
on the ^8th October 1906, an attacbinent before jndg- 
f ment of proiicrty belonging to the joint family of which 

Bellabhatta was a member. In 1907 Bellahbatia died. 

The plaintiff applied to execute the decree by sale of 
the property in 1909 and again in 1911. Subraya (defend- 
ant 2), a coparcener of Bellabhatta, opposed the 
application contending that the property had passed to 
him by survivorship on Bellabhatta’s death. 

I )Sc<uiid Appeal hfo. y08 of 1912, 
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Both lower Courts dismissed the application on the 
ground that the attachment before judgment was of no 
avail against the passing of the property by survivor- 
ship. 

The plaintill appealed to tlie High Court. » 

/S'. iS. Pcitkar, Government Pleader, for the appellant. 

/v. H. Kelkar, for respondent 2 (defendant 2). 

Batcheloe, J . : — This is an appeal in execution 
proceedings, and it arises upon these facts. 

The appellant on 1st November 1906 obtained a money 
decree against one Bcllaldiatta. Prior to the decree, 1. e., 
on 23rd October 1906, the appellant had obtained attach- 
ment lioforo judgment of the jU’operty in suit, as being 
the ])j-opoTiy of Bellabhatta. Some time in 1907 Bella- 
Ijhatta died. Admittedly he was in union with the 
res]>ondent 2, and the ])roperty was joint family property, 
which on Bellabhatia’s dciitli would ordinajlly liave 
passed to ir'spondent 2 by survivoi-ship. Notiiing further 
was done under tlm decree till 1909 and 1911, when the 
appellani made ai)plications for execution. 

The question is whether, in these circumstances, the 
respondent’s title by survivorship was defeated by the 
appellant’s attachment before judgment. Both the 
lower Courts.have answered this question in the nega- 
tive. in oar opinion that is the correct answer. 

Tt would seem that there is no reported decision 
which precisely covers the present facts, but the nearest 
discovei'able authority is the judgment of the Privy 
Council in Sin-aj Bun.si Koer v. S/iPo Per.sad Siugli^^K 
Botii side's have accordingly relied upon this case, and 
the determination of the present appeal turns mainly 
on the correct construction of the Privy Council’s judg- 
ment. Now in Suraj Bunsi Koer’s case there had been 


W (1879) 5 Cftl. 14H. 
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not a mere attaclimciit before judgment, but an attacb- 
ment in execution and an order for sale ; indeed tbe Subbao 

sale itself would liave taken i)lace but for the judgment- MASMbii 

debtor’s applications for postponement. It was upon Mahadeti. 
these facts that the judgment proceeded, their Lord- 
ships saying that “ the execution proceedings, under 
which the mouza had been attached and ordered to be 
sold, had gone so far as to constitute, in favour of the 
judgment-creditor, a valid charge npon the land ” which 
could not be defeated by the debtor’s death before the 
actual sale. It would appear, therefore, that the ground 
of the judgment was that iir that case the judgment- 
creditor had carried execution proceedings so far as to 
give himself a valid charge upon the property ; and this 
interpretation has the authority of Sir John Edge, 0. J., 
in Jagannath Prasad v. Sita Pam^^K If this view is 
right, then we think that the Privy Council’s judgment 
is authority against the present appellant. For, prior 
to Bellabhatta’s death, the appellant had not only not 
carried execution proceedings to a point where a charge 
might be held to have been created, but had in fact 
instituted no execution proceedings at all. All that he 
had done was to obtain an attachment before judgment, 
a mere precautionary measure which admittedly creates 
no charge. Indeed in Moti Lai v. Karrabuldin^'^ , 

Lord Hobhouse, in speaking even of an attachment in 
execution, says that it “ only prevents alienation, it 
does not confer title.” 

It follows from the above considerations that the 
aj)pellant has taken no measure to which could bo 
attributed the effect of defeating the respondent’s right 
by survivorship. And on principle we cannot see any 
ground upon which the ai)pellant could succeed, for 
when the right by survivorship accrued to the respond- 
ent, there was not in existence any competing right or 

(« (1888) 11 All. 302. 

H 858—7 
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title at all ; iu otlier ^vo^■tIs, there was nothing to arrest 
the accrual ot the respondent’s right. This conclusion 
is supported by the decision of the Madras High Court 
in Hamanai/jja v. Ran(jaj}ixujija''^\ where the right of 
the survivor was held to jrrevail despite an attachment 
before judgment. It is true that in that case the 
defendant had died before the decree was passed, but 
that circumstance does not, we tliink, make any 
ditlerence of substance ; for in this case owing to the 
absence of execution proceedings, as in that case owing 
to the death of the judgment-debtor before decree, the 
attachment before judgment did not become elective to 
render the property available for sale until after the right 
of sarvivorsiiip had acci'ued. For the attachment befoi'c 
judgment, though it enured for the benefit of the 
creditor, did not avail to rendei- the property saleable 
until the first application for execution was made in 
190'.), tiiat is, lung after Bella hi uitta’s death : see 
Pallonjl S/uqntiJi Jllsfrij v. Mivard Yaiujhcu> 
Jordaid^'^. 

This view as to the rights of dhe present parties has 
also the sup])oj‘t of die high authority of Westropp, 
0. J., in Udaram Sitamin v. liana Panduji and Veniia 
PandujP'^, where the Oliief Justice noticed the case of 
Goor PersJiad v. Sheodeen,^^\ With the observations 
as to the alienability of coparcener’s share in this 
Presidency we have no concern, but the judgment shows 
that the Chief Ju.stiee and West, J., “ fully concurred ” 
in the decision in Goor Pe/shad’a ca.se so far as that 
decisioir held that where the coparcener’s siiare had 
been atiuehed, and attaclicd in execution proceedings, 
and the coparcener hud died before the actual sale, the 
judgment-debtor at his dealh had left aio j'ight at all in 
the property, aud thej-e was consequently nothing in 

W (IKirq 17 11 ul. 1 1 1. (3) (1S75) 1 1 11. 0. R. 76. 

(2) (1886) la Uo <1. -101'. W (187-2) I N.-W.-P. H. C. R. 137, 
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c'oiiiic.vioji it wIiicRavus liaUo to bo Hold. It is 
trac lliat tliongli iiio execution proceedings in Goor 
Pfrsharfs cane were not cairied so far as in Giiraj B^insi 
Kopi's case, yet tljc former decision must be taken to 
liaTO been oATrrnled by die Judicial Committee at least 
to this extent that it can no longer be held that the right 
by survivorship is to lie defeaictl only by an actual sale 
during the judgment-debtor's life-time. That, however, 
leaves matters only at this point, that the right by 
survivorship is defeated in a case vrhere, a parcener’s 
interest having been attached in his life-time under a 
decree olhaincd against Idtn lor Iris fcparate bond debt, 
and a sale having srd)-cfrjo]hly been held under the 
attachmem. t’oe judgtnent-debior dies bet wen the date 
of the attachmem in execntioji end the sale. Hero the 
facts are much stronger in favour of the surviving 
coparcener, since, as wc liave noticed, no proceedings in 
execution had been taken Ity the creditor at the time of 
the co])arcener’s death, nor urns any sale ever held, but 
the solitary cij'cnmslauce on whicli the creditor can 
rely is the attachment hefoi'c jirdgment. AYe are brought 
back, thorefoiv, to the question whetber such an attach- 
ment can bo lield to bo operative to defeat the survivor’s 
right for, in G>>rrJ Uansi Kopr's costW tlieb' Lordships 
say ‘"It seems to be clear upon the authorities that if 
the debt had bee i a mere l)ond-doLt, not binding on the 
sons by virtue of tlieii’ iird)Iiity to pay their father’s 
debts, and no suilicicnt i)i'ocecdings had l)een Taken to 
enforce it iu the fallicj''s iifo-time, his interest in the 
property would have survived on his death to his sons, 
so that it could not afterwards be reached by the creditor 
in their hands On the facts of this suit we are of 
opinion, for the reasons stated, that this is such a case, 
and that no sufficient proceedings have been taken by 
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tlic creditor to enCorce bis claim during the debtor’s 
life-time. 

Mr. Patkar has contended, on the authority respect- 
ively of Ganu Singh v. Jangi LaV^\ and of B. Krishna 
Bau V. Lakshmana Shanbhogue^'^ , first, that an attach- 
ment before Judgment stands for all purposes on the same 
footing as an attachment in execution, and, secondly, that 
an attachment in execution creates a imlid charge and 
is snflicient to defeat the right by survivorship. This 
latter proposition, however, which is otherwise doubtful, 
no longer has the support of the Madras High Court : 
see Sankaralinga JReddi v. Kandasami Tevan'^^, and 
Zamindar of Karvetnagar v. Trustee of Tirumalai, 
TirupaLi, ^-c., Devast anams''‘^\ And tire former proposi- 
tion is equally devoid of authority; for all that the 
learned Judges decided in Ganu Singh’s case was that 
an attachment before Judgment and an attachment after 
judgment had the same effect for one particular purpose, 
namely binding the property so as to prevent private 
alienations. Hei'e there is no question of any private 
alienation, and the appellant's contention must con- 
sequently be disallowed. 

For these reasons we are of opinion that the lower 
Court’s decree is right, and we dismiss this appeal 
with costs. 

Appeal dismissed. 

H. H. 

0^ (1899) 26 Cal. 531 at p. 534. W (1907) 30 Mad. 413. 

W (1881) 4 Mad. 302. W (1909) 32 Mad. 429. 
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Before Mr, Justice Batchelor a7id Mr, Justice Shah. 

EMPEROR V. HARIDAS LAKHMIDAS.^^ 1913. 

Coasthig-Vessels Act (XIX ofl83S), sections 4, 7 and — Registry of 

vessels — Certificate of registry — Certificate issued in the name of a person loho 
trades in his own name jointly with his son — The son continuing the business 
in the same name after the personas death — Fresh certificate not obtained — 

Liability of the son for plying the craft vnthout certificate, 

A person owning a ciaft had taken out a ceitificate of registiy in his own 
name under section 7 of the Coasting-Vessels Act (XIX of 1838). He traded 


* Ciiminal Appeal Xo. 204 of 1913. 
t The material poitions of these sections run as follows : — 

4. The name and numbei of eveiy such vessel employed as afoiesaid, 
fishing vessel and harbour-craft, and her bm then, and also the name or names 
of the owner or owneis theieof, shall be registeied in a book to be kept for 
that purpose by the peison heieinafter diiected to make such registry. 

5* V i'' C 

. . . and whenever any change shall take place ... in the name or names 
of the owmcr or owners thereof, such registiy shall bo made again. 

r if 

7. The ownei or owncis of any such vessel employed as aforesaid, fishing- 
vessel and hai hour-craft shall apply foi and obtain a certificate of registiy 
from the peison authorized to make such legistiy as afoiesaid, and such 
certificate shall be in the foim specified in the schedule' appended to this 

Act . . . 

13. ...incase any such vessel employed as afoiesaid, fishing- vessel or 
haibour-craft shall not be furnished with such certificate as hereinbefore 
specified, or in case the owner or owners or commander of any such vessel 
employed as afoiesaid, fishing- vessel or harboui -craft shall not|produce such 
ceitificate on demand theieof as hereinbefoie directed, 

the owner or owmers of every such vessel employed as aforesaid shall be 
subject to a fine of ten times the amount of the fees payable in respect of 
the certificate of registry of such vessel, the same being a vessel for the 
certificate of the registration of which any fee is payable ; and the owner or 
owners of any such fishing- vessel or lharbour-craft shall be subject to a fine 
of ten rupees. 

O 4 u 0 


"I 
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m bis ov 11 LaiLC j« m 1} Hitb bis soii^. Oh 1 is (k *lb, bi^ son c niiid on the 
business as befoie iineki tho same name and did not tabc out a fiosb ceiliiicato 
for tbe Cl aft. The son vas piosecuted iindei section 13 of the Act foi plying 
the Cl aft Vvitbont a ceitihcate ; but ^^as acquitted b}’ tbe Magisliate. Tbe 
Goveinmcnt Iia^ing appealed : — 

J/ehZ, thR^ ciaft ba'\ing 1 een icgisteicd in the f^tbci’s name, and tbe 
owneisbip of it In\ing passed on bis doatli to bis son, tbe lattci bound to 
obtain a ficsli ccidficate m }n« ov a name imdei section 4 of the GoaAing- 
Vessels Act (XIX of 1838) ; and Hiat bis failiiie to do so piinisliable under 
section 13 of the Act. 

This was an appeal by tlie Governinoni of Bombay 
from an order of acquittal passed by Manilal Ajitrai, 
Einst Class Magistrate of Tbana. 

Tbe father of tbe accused, Laldnnidas, owned 
a craft AYliieb bo plied for biro. Tire craft was regis- 
lored as rcqniivd by tbe Coasiing-Ycssels Act (XIX of 
18.18) and tbe cerLilicate of i-eqisLi'y was is-.ned in 
tbe name of Lakbmidas. He traded Joiniiy witli bis 
son and carried on tbe family business in his own name. 
OnLakbmkbis’ death, bis ‘•on Haridas continued tbe 
business in tbe .same name as before. He did not obtain 
a fresb ecrtificale for tbe craft. 

For this omissioii, the accused veas prosecuted under 
section 13 of tbe Coasting -Vessels Act (XIX of 1838) for 
plying tbe craft without a certificate. Tbe trying 
Magistrate acquitted him on tbe ground that no fresh 
eertilicate was necessary for the son continued the busi- 
ness in tbe name of bis fatbei’, and there was conse- 
quently no change in tbe name of tbe owner of the 
craft. 

Tbe GoYcrnincnt of Bombai^ appealed against tbe 
order of acquittal. 

S. S. PafJcar, Government Pleader, for the Crown. 

K. H. Kellcar, for the accused. 

Batchelor, J. : — This is an appeal by tbe Government 
of Bombay against tbe acquittal of one Haridas Lakh- 
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midas wlio was accused of having committed an offence _ 

punishable under section 13 of the Coasting-Vessels Act Emperob 
(XIX of 1838) in that, being the owner of a harbour-craft haeidas 
he i')lied the craft for hire without getting the certificate Lakeimidas 
of registry required by sections 1 and 7 of the Act. 

It appears that HaridasLakhmidas, the accused, and his 
brother and father wore members of a joint Hindu family, 
and the craft was registered in the name of the father 
Lakhmidas Kurji, who died in June 1912. Under section 
4 of the Act a second registration is ]‘eqnired whenever 
any change takes place in the name of the owner of 
any harbour-emft. The ieaiiied Magistrate, however, 
who tried the accused, acquitted him on tiie gj-ound 
that in this case the necessity for a second registration 
was avoided inasmuch as the business now conducted by 
tlie sou, the accused, retained the name of the father 
Lakhmidas Kurji. Mr. Ivelkaj’, who has endeavoured to 
siqiport the learned Magistrate’s judgment, has put 
it \ij>on the ground that the real owners of this craft, 
wlien it was j'egistered in the name of the father, were 
the father and the two brothers and that the father’s 
death does not constitute a change in the ownership of 
the cj'aft. It appears to us, however, that the words of 
the Act are too cieai' to admit of ajiy such construction 
as til is. Bections 1 and 7 of tiie Act and the Schedule 
appended to it seciu to us to show that the Act requires 
the cej'tilication of a certain individual or individuals 
as being the owner or owners of the harbour- 
craft. In this case, admittedly, the craft was regis- 
tered in the name of the fatliej- Lakhmidas. Accord- 
ing to the Schedule, therefore, it was certified that 
Lakhmidas was the sole owner of this craft. Wlien 
Lakhmidas died in June 1912, he was no longer the sole 
owner of the craft, andit followsthat there was achange 
in tlie ownershi]) of the craft which, previously owned 
by Lakhnndas wasnow owned by the present accused. 


Emperoe 

IIaridaw 

Lakhmjdas. 
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That being so, it was, in our opinion, incumbent upon 
the accused under section i of the Act to take out 
another I’egistration. Since he did not do so, he is liable 
to the penalty prescribed by section 13 as the punish- 
ment for an owner of a harbour-craft who is guilty of 
this omission. The result is that under that section the 
accused, who must be convicted of the offence imputed 
to him, is subject to a fine of Rs. 10, and following the 
decision in JSTnpTess v. Hfhttsnytt RcimoP’^ we direct that 
he pay this fine of Rs. 10. 

R. E. 

W (1883) 7 Bom. 280. 


CRIMINAL REFERENCE. 


B^^otc Justice Scoioii and J7?’. Justice Shcih^ 

EMPEROR V. NANJI SAMAL. 

Criminal Procedure Code (Act FoflSOS), section 213-Committal of a case to 
the Court of Session— Reasons for committal to be given where the case can be 
tried hij the Magistrate— Indian Registration' Act (XVI of 1908), section 83, 
clause ( 2) — Irregularity — Illegality. 

Where a Magistrate, who could have tried the case himself under clause (2) of 
section 83 of the Indian Registration Act (XVI of 1908), committed it to the 
Court of Session without giving any reasons for committal : 

Held, that the reasons for committal must include not merely reasons for not 
discharging the accused, hut reasons for sending him to the Couit of Session, as 
the trial could be had either by the Magistrate himself or by the Comt of 
Session ; and that the omission to give the reasons was an illegality. 

This was a reference made by E. Clements, Sessions 
Judge of Ahmedabad. 

The accused was charged before the City Magistrate 
of Ahmedabad with an offence jiunishable under section 
82A of the Indian Registration Act (XVI of 1908). The 
Magistrate, however, instead of trying the case himself 
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as lie was coiDpctent to do under soetion 83 (2) of tlie Aet, 
coinmitlod tlie case to tlie Court of Session without EM,j;iioji 
aiviiiu aiiV reasons. , 

The Sessions Jndj>e j-cfei-red the ease to the High Samai. 
Con it tor quashiog the commit nieiit, on tlie ground that 
tlie Magistrate had given no leasons foi committing the 
case which was ttiuble by hinihelf. 

The reference was liearcL 

G. N. Tha/iore, for the accused. 

Xo a])pearance for tlie Crown. 

Heatos, J. : — Iji this case the itagistrate, as appears 
quite plainly uo o danse (2; ot section 8.3 of tlie Itegisl ra- 
tion Act, could iia^-e tried the case iiimself hat ho 
commilted it to the Court of HessLon. He did not 
luncevcr give any reason why he sliould commii it 
rather than tr\ it iiimself. The law requires that 
reasons for commitment shall he rc'coj-ded tsee section 
il3 of the Ciiminal Procedure Code). In a ease of this 
kind whei’e the trial may either he hy the Magistrate 
himself oj* [)y the Court of Session, f think tliat* reasons 
for eoiiimit iiieiit must include jiot mc‘r<“iy |•i‘asons for not 
discharging tiie accused, lint icasons for sendiir* him 
before the Con li of Ses, '.ion. 'i her.' has. Ihereforc. Iieen 
a lailure to conqilv wiih il.e law. This no doidi' would 
amouid to no j'>oi'e th. n an inegnlarity if the caw ivere 
one AvJiicii piainiy ought to be t-onnidited u, tlie 
Sessions. Eui \ehere, as appears here, the case is not 
one Avlilch ought to have lieen commitied, then to 
commit without giving rea-ons is more than an irregu- 
larity. it i.^, it seems to me, an Lllegaii'y. 

Por this reason 1 woukl quash the coiiimixmeiit atid it 
follows the case will have to he disposed of by the 
Magistrate who committed it. 

Conmiitinent quashed. 

E. R. 


4 

"4 

A. 

If 







J 


I 




a 


.'1 


H S58— 8 


m 


191 i 

S^pfem he) > 





THE INDIAN LAW EEPOETS. [VOL. XXXVIII. 
APPELLATE CIVIL. 


Bpfoie SfT Basil Scoff, Kt * Chief Ju'^tice, luul M) Justice Batchelor 

TIIEI)tlOLKATOWNMUNI(’IPALITY (original DErEND\NT), AppriiANT, 

R. PATEL DESUBHAI KALTDAH and anuiher (orktIn vi PiAiNurFb), 
Ep&pondent^ 

LiifjLdion Act (Bom, Ad YII of id J— Deduct Mnwcipal Act (Bom. 

Alt III of 1901)^ spcttoii So — Diamaqetut — Drainage channel — Neglect of 
proper repan ^ hy loial hofhes — Dion of u ater across the load into plaintiffs 
field — Damaa^ — Liability of local bodies — Non-feasance — Neglect of high- 
ways. 

Willie dirUin^e watii passing; along a ceitaiii (liaiiuge cut oiMiig to some 
(liTault instead of fiov mg along tlu asagiud (liamid floved acioss the loait 
into the plaintiits’ iii hi ind caasid d.iinago to the plaintilrs and the daniagt* 
found to l>e dm not to the luthoiized diainage v nk 1 tit to the ncgled of 
th dninuge { h iiiiK 1 whiih tlu Mimitijuiitv v hound lo lepau 
field thdhi MiimiiodiiN Aiasliihl 1 i tlu pi iinliOs < i di mnit s 
P(i Cniam — Tlii < v luption lioin halulde oi loeil i)od s on tl v. giOnnd t)l 
noii-le IS U'le istonliiudlo n< .,!< d ot highwi >s nid d> s ' o^ apph io (iiainage 
woik'. ( uindoidh^^ the In d hoctn^ toi th i e >n u ue vheli the', aie 
ho md t(‘ 111 nut lui m i piOj^n i m tti oi i(| ii-. < th it y dn 11 not oe a 
nuts nice to tin n i^! ! miii ig owulis 

Boiongh >fBahn,d s Ma phr oifi JnnidpidPg if Put n^ irddeif^f 
letcin d t<L 

Sec’OND appeal a<>ajuat tlie decision of B. C. Kennedy, 
District .ludge of Ahmedabad, reversing tlie deci’ee of 
Psirvati.sliankar M. Bliat, Bubordinate .judge of Diiolka. 

Tlie plaiulidh sued to recover Es. 385 from the defend- 
ant Mnnjei])aliiy alleging hiler alia tliat tlie defendant 
Miitiicipaliiy constructed tlie western drainage cliamiel 
as a sanitary nieasni'e foi' tlie improveiiicnt of the 
health of tlie town of Diiolka in the year 1900, that the 
defendant Mnnicipality did not keep the said channel 
in proper order and hence there was no pioper discharge 

’*'8i*toiid Vppoil Ni; 455 of 1912. 

f)(lW0) I \i>p C,, 2W C. 524. 
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of rain water, tliaf llieir ci‘oj)h were tliereby daniagetl 
and tin y hutl'ered lo^w every year, tJmt tlie Municipality 
was served with a notice to keep tlie channel in good 
order i)nt the\' failed to do so and hence the cause of 
action whicli was alleged to have accrued on the 2()th 
August 1908. The plaintills further prayed tliat the 
defendant Municipality be enjoined to keep the channel 
in good order so that its water may not run into 
plaintitlV land. 

The detendant MuniciijaJity contended iliat the chan- 
nel was a sanitary ]neabure and it did not do any 
winng to the plaiutiOV lields, that the plaintiils shmdd 
have moved rhe (loA^ei'nineiii and not the Municipality 
in the matter, that the suit was tijue-barred. that the 
defendant Municipality difi make rejaiirs in 1907, though 
it was not the dut.y of the Municipality to do so, that 
tlie plaintiffs had no tie-ids in the immediate vicinity of 
the channel, and that there was no neglect on the part 
of the Munici[)ality. 

The Snboi-dipate .iudge found that his Court had 
jurisdiction it) t'utei (aiii the suit, tliat no lo.^s or damage 
was done to plaiuiiffs’ crojis by any wrongOil or negli- 
gent act or omission on the part of the defendant 
Munii-i})a!i ty amtlli'l noUiing was due lo iilaini ill's ou 
(C -oe , ot‘ 0,0 ic)ge''. IT '. tiie)'< -Ole, di 'iii ,e(' li.e suit. 

Cl ..po'-d oy L le plaiutii's Ih - Disl riel .lud m found 
lli.tt tb< d-seha'ge o* lain wd^-i- on to ih'- ptautihs’ laud 
c lUK 10 H) throiigh da -negleci oL On- I'CieinLuit AJunici- 
p-uOy a’ld it did e, n-e damag'^ lo iihOntill's and that 
th‘-y entitled to damages. Hi •> reasons were as 

folio ws : — 

is ft lit (It >1 til it h sA^oiHsot y( I lUt sod oJ tlit w itei ciii indy 

iCst, \ T tvdUi cut, 1 )\ vliicii I mcdii lilt ii^lit ot pissuig u ltd ovei a 
p iiUdilai dnnnol uid th piqnidtioii t>f tliat oh inni I foi its special pui pose, 
16 \<‘sted m tlic ItiiinKipahh GoMinmcni constnutod the ivtnk ind piovided 
pait of the ruiids, hid tht^ woiK is clearly a luunicipil woik and it is the 
busiiP sfe o£ till Muiui ipahtv t ) i ( op 1 in g jod oidci — tiiougii it hos outside the 
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MiiiiiciiLil limits. Nov tb** Miiindpality havo a pcrfcci right 

to drain Dholka, and ii* lU ri judiiig of tbo plaiiitirib’ ticlds vas neccbsaiy to 
this end, it vunld app(*ai tliat the plaiiitiif'-" voiiid have haul no cause of 
(.urni)]aiiit, hnt it is adnn’tted th.it the lueach in tlie hank is duo to tin laikne 
oi the people lesponsihk to ivinove liushes .ind mU. The Kai^eoueiice is that 
the channel i-, inneli dltcd at this tiiin and tln^ haiib aie no iuiger aide to 
letain tio h] w atu, vhich .iccouling]} has iloveil o\ei ihe hanks and Ineaehed 
them. It appiuis tlnd the diaiin A\atcr insh ad of tnining west and ilovving 
along the assigiK d channel now Hows on noilh acoiss tlm load end plaintiffs’ 
field. The damage tl en dune to tin' plaintdls' held is not itue to the drainage 
hut to the negh‘ct of the channd, and it is pcifcct^j^ ekai that the Mimieipaiity 
is hound to IT t>air tlw channel. (h)\enmmnt had nothing to do with tlie cut 
except to hmlil it for ile" ^Municipality. It is n(‘ted that the rainlall on the 
particular oicasLou of whiih the plaintiffs eomplam wais not excessive or 
ahiioimal, hut realh tii^iah I find then tliat the ch^charge of rain esater on to 
th(‘ plaintifiV land came al oni thiongh the nv.glcct of tlie deiendant i\lniiicipaiity 
and It did caiisc ilamagc to plaiiitilm. 

Th(‘ nistrU'l .Tu(!,i>(', tlierefore, ronuimled tlie cane to 
tlie lii'sl Court I'or a Jiiiding as to tlie amoniit of damages 
caused tt> tiie piaiutiifs; ajid that Coai't found that 
its. LIti-HMi vcei'c due to plainriffs for damages. 

Against the said iinding iioth the parties appealed. 
The jdaiiitilVs in i heii- apjiea! urged that the amouut of 
Ii’s. hSAIAn was t('o lew and the defendant Municipality 
objected that the amount wuis too higli. The .lodge 
reversed the Iinding raid deci'i'c of the low’or Court and 
direct'cd the plain tilfs to recover Rs. 110 fi'om the 
defendant Municipality witli costs in ])ropoj‘tiou. 

The defendaul Muuicipaliiy pi-ofcj-red a second appeal. 

G. S. Jiao, for (lie ai^pcllant (defendant Municipality). 

X. I\. i]i(‘li!(i. for the respondents (plaintifls). 

The following cases weri' cited in argnmeiits : — 

Minticipa/ifi/ of J^icton v. Ge/(leH^^\ ConJey v. 
Newmafket Local Board^^K G/b.soit v. Mayor of 
J^retito)d^\ Arhratlul v. The Air)) a>(labad Municipality^^ ^ 




U [18!)J] A. C. .■)L'4. 
A. G. 


'■HtstO) L. U. 5 y. B. 218. 
ub 340. 
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Borotigl) of Bathurst y. Mac'jiherson^'^ Sanitai'i/ 
ConDuissioners of Gihrattar v. Orjita'^^h 
Scott, C. J. : — Upon the findings of fact of the lower 
appellate Court we are of opinion that the decision 
appealed from is right. Tbe drainage water passing 
along a certain drainage cut owing to some default 
instead of flowing along tlie assigned channel flows 
across the I'oad into the plaintiff’s Held and causes 
damage to tlm plaintiff. The damage is found to be due, 
not to the anlhorised diuinage work, but to the neglect 
of the drainage dninnei, wliiclr the Municipality is 
bouTul to rejiaii'. The Government made the ci!,t under 
their powei sunder the irrigation Act, but it ^Yas built 
merely foi' the convenience of tlie Municipality, wbo 
took it ovc']*, and who are authorised under section a6 
of I lie District Municipal Act to expend money on works 
ontside the Municipal district. It is contended on 
behalf of tlie appellant tliat the Municipality are under 
no liability in respect of the damage caused to the 
plaintiff, because it is a matter arising troin non-feasance 
and noi from mis-feasaucc. But the cxemijtiou from 
liability of local bodk'S ou tlio ground of non-feasance is 
confined to neglect of higliways, and does not apply to 
drainage works carried out by the local bodies for tlieir 
convenience, which they are bound to maintain in a 
pro]per slate* of repairs so that they shall not be a 
nuisance to the noiglibonj'ing owners. This appears from 
the judgments of the Prlv^’' Council in BoroufjJt of 
Batlnirst Y. Marphersou^^'^ vaitl MxniicipaUty of Pictou 
V. Gclderi^^. AVe, therefore, aflirm the decree of the 
lower appellate Court and dismiss the appeal with costs. 

Decree aifirmed. 

G. B. E. 

^'H]879) 4 Ap[i. Cas. 250. 15 Api'. C.o. 100. 

W[1803] A. U. 524 at p. 531. 
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Before Mr. Justice Da car. 

JANKIBAL WIDOW (Plaintiff) v. SIIRINIVAS GANEBH VAL- 
BIIANKAIl AND 01 HERS (Defendants)/ 

Ciril Procedure Code (Act V of J90S), Order If Buie o — Misjoinder of 
causes of action — Hindu family, position of survlring memhers of joint and 
undiridedpiot heirs of deceased meniher — Joinder of claim hy widoto of deceased 
weniher of joint and nndirided Hindu family for maintenance against the 
property in which the deceased member ivas a co-parcener at the date of his 
death with claims against the siirriviny co-parceners for her striilhan 

ornaments. 

% 

Members of «i joint and nmlivided Plindu family hold the family estate 
jointly and are staged of it ’'"per my et per tout'' On the death of a co- 
parcener of a joint lliiidn family his sliare and inteiest in tlie family property 
is automatically ahsoibed and the surviving eo-pareeners become tlie full 
owners of the whole (‘state. Such co-pareeners are not the heirs of the deceased 
hilt inheiit by survhomliip and become the owners of the interest of the 
deceased in the family estite as co-ow'uerrt in their owm light and hy the legal 
extinction of the inteiest of the deieised (o-paiceuer by leasoii of his death. 
Tht‘ elaim of the widow of siuh a dteeased eo-paiceiiei £oi maintenance is clearly 
not against “ the estate of the det eased ” husband but is against the property 
of which he w'as a cu-parceiier at the time of his death. Accordingly there is 
no misjoindei of causes of action if the wddow^ in one suit sues the co-parceners 
of her de(H‘as(‘cI husband to recover her stridhan propeity improperly or illegally 
detained hy them and also to enforce her right of maintenance out of the estate 
of the joint family of which during his life-time her husband wris a member. 

The tacts of this case ai'e set forlli in sufficient detail 
in ILe jnd|>uu'nl of tlie learned .judge. 

Pradlian, witli Kirfilm)', for (lie plaintiff. 

BJuinrlarlinr, witb liim for tiie defendants. 

Dayae, .1. : — The plainliffi .lankibai is the widow of 
Yitiial Valsankar, wlio died in 1907. He left liim 
surviving his widow, the plaintiff herein, and his five 
brothers who are all defendants in this suit. The six 
l)j’others were members of a joint and undivided Hindu 


SiiitNo. SlSof 1910. 
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family aiul it is aclmitteH.! that they were owners of joint 
ancestral properties, consisting of iiouses and lands, 
wlneii are in Akalkote in the Bholapni' District. These 
properties are now in the possession of the defendants. 

The plaintiff has filed this suit to recover from the 
defendants her Htricllum ornaments which, she says, she 
left with her hnshand’s brothers when she left their 
house, and siic claims maintenance and arrears of main- 
tenance out of the joint ancestral property now in the 
possession of the defendants. These clai ms are resisted 
on various grounds which for the present puri^oses it is 
unnecessary to set out. 

The defendants contojid tliat tliis suit as framed is had 
foj- misjoinder of causes of actioji. 

Tlie flrst issue raised by the learned counsel for the 
defendants is : — 

“Whether the suit is Jiot l)ad for misjoinder of causes 

of action." 

% 

It was aj'gued in suppoj’t of the contention that the 
claim for ornaments is against the defendants personally 
and could not Ik* joined with tlio claim for maintenance 
which is against the defendants as the Jieirs of the 
plaintiff's huslaind, and j’cliance was placed on the 
provis'ions of Ordei- 11, Rule .5, of 1 he Civil Pj-ocedure 
Code. 

At the hearhig, it was agreed that tlie issue as to mis- 
joinder should be tried in the first instance. 

Order II, Rule 5, re-enacts Rule {h}ol section 44 of the 
old Civil Procedure Code. It says that no claim by or 
against an executor, administrator or heir as such shall 
be joined w'ith claims by or against him persoxially. 
Although this question has rei)eatedly arisen, there is no 
reported case except one where it was sjiecitically raised 
and decided. In Gokibai v. Lakhmidaa 
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wlKM-ein a Hiiuit!. w’kiow siscd her I'athor-iii-law for 
maintenance, thi« que.slioii was raised l)efore the late 
Ml-. Justice Scott and he held dial the suit \vas liad by 
reason of misjoinder of causes of action and the plaintiff 
w'as put upon her election to proceed upon one or the 
other of the two claims niado liy her in the suit. 
Though the case itself is of some importance on the 
odier questions arising’ in the suit, the repoi-t is exceed- 
ingly meagre on this particidar point. As I am not 
prepared to follow the conclusion arrisTd at by tiie 
learned dndge in that case, I think it is desirable to set 
out lierc all that the report says on the subject. 
It says (p. t92) : — 

“ On b(*Udlf fti! tlu tMVnduu an i^Mic was laistMl as io wliellier the pi liiitiff 
hail nnl in'pro})'ii\ joiiKnl liti ilaiiu for niainteiiaiiDp and licr elaini foi 
DniiiiKdits and ilotlips in this suit and ^\as not Itound to eieit A\l)itli daini 
sht‘ would pi(ts('cnt(*. Tin* 1* .iniid Jiidi^t* lidd ihai niidoi settion -41 of the Civil 
PnKA dine tjodf (Act XIV of tlicK* w<is a niisioindei of tanses of action, the 
olaini for ni lintoniiiK ludn*, .ig.diist the t state (d the dchuascd, and the claim 
for oiikUiJtnts and Gothes hi dc;ainsi the ih fi nd nt pi ison dl\ 

Piifortunalciy il does mu aii»oai' from the nport 
wliat argiimeiiih ^Yere addres.sed to tbe Court, nor is 
there any jiidgmenl setting out tJie reasons for the 
decision heyoud what is stated liy tiie Iteportcr in the 
extract I have quoted above. It seems tome that the 
conclusion of llie Coiu't in tlie case in question is based 
on the fallacies involved in the assumption that there 
was, at the time the widow made the claim, any estate 
which can be rigidly called the estate of her deceased 
husband, and also in the assumption that the surviving 
co-parceners of a joint and undivided Hindu family can 
he properly ealletl the heirs of a deceased co-parcener. 
Members of a joint and undivided Hindu family hold 
family estate jointly and are seized of it '■' per my et 
per tout:' The Joiid tenants have eacli of them the 
entire possession as well of every parcel as of the whole. 
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On the death ol a co-paircner of a joint Hindu family 

bis sliare and intei'cst in the family property is Jaxkibai 

automatically ahsorhcd and tlie surviving co-parceners 

1)ccome tlie full OAvners of the wliolc estate. Such co- Gaxesh. 

l)arceners are not the heirs of the deceased. They 

inherit by siu'vivorship. They become tlie owners of 

the interest of the deceased in tlic family estate not as 

heij‘s of the deceased but as co-owneji‘s in their own 

rigid and merely by the legal extinction of the interest 

of the deceased co-parcener by reason of his death. The 

widow's claim for maintenance is clearlj^ not against 

“ the Chtate of the deceased ” husband but is -against the 

property in which he was a co-]>arcener at the time of 

Jiis death. When a l.iisband who is a member of a 

joint Hindu family possessing only Joint ancestj-al 

j)roperty tlies, ho leaves no estate and tlic co-parceners 

do not inhci'it aiiA'- estate as his heirs. 

in this case the defendants are not in any sense the 
heirs of the plainti tl's h nsband. The plaintiirs h iisband 
lias left no estate. The plaint Ilf’s claim for maintenance 
is not against her husbajul’s estate nor is it against the 
defendants as the heirs of lier husband as such. 

As 1 have observed above, the identical question lam 
now di. ^cussing has frequently arisen in our Court and 
(rouib li's has always been cited and discussed 

but the results have been in most of these cases unsatis- 
factory and inconciusiA’e. Borne Judges liaA-e followed 
the ruliiig of Bcott. J., but in many instances the Judges 
liaA-e refusetl to follow it either dissenting from it or 
distinguishing the case before them fi-om this particular 
case. After much anxious consideration, 1 have come 
to the conclusion that there is noniisjoiner of causes of 
action if a Hindu Avidow sues in one suit the co- 
qiarceners of her deceased husband to recover her 
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flin'dJian property improperly or illegally detained by 
them and also to enforce Irer rig'lit of niainteiiaiice out 
of tlie estate of tlie joint family of which during his 
life-time her husband was a member. 

It has not been argued before me that the suit is bad 
for misjoinder of causes of action on any ground other 
than the prohibition enacted in Order II, Rule 5. Order 
I, Rule 3, provides for joinder of parties and Order II, 
Rule 3, provides for joinder of causes of action and both 
these questions have been fully considered and dis- 
cussed by me in my previous jxidgments in Moivji 
Alonji V. Kiwerji Nanaji^^'^ and in TJmahai v. Bhau 
Bahvant^^\ 

I tind the first issue in the negative and hold that the 
suit as framed is not bad by reason of misjoinder of 
causes of action. 

The suit will be put down on Imard for further hear- 
ing subject to a part heard suit. I will deal with the 
question of costs of the trial of this issue when I deal 
with the costs of the suit. 

Attorneys for the plaintilf : MeMra. Nanu, Honnusji 
.j- Co. 

Attorneys for tlie ilefendauts : Alessrs. Sab)iis a)id 
Goreyaonkew. 

H. s. C. 


( 19U7) 31 Bom. ,510. 


(2) (1908; 34 Bom. 358. 


VOL. XXXVITT.] BOMBAY SERIES. 


125 


MATRIMONIAL .TURISDICTION. 


Before Sir Basil Scott, Ki., Chief Justice, ayicl Mr. Justice Chayidavarhar. 

NUSSERWANJEE PESTONJEE AEDESIR WADIA, Appellant and 
Respondent, ELEONORA NUSSERWANJEE PESTONJEE IrDESIR 
WADIA, Respondent and Petitioner/' 

Imlian Dirorce Act {IV of 18Q&) sections 2, 4, 7 and 46 — High Courts Act 
24 and 25 Viet., cl. 104, section 9 — Amended Letters Patent of the Bombay 
High Court, clause So — Restitution of conjugal rights — Jurisdictmi of the 
Bombay High Court to entertain a suit for the restitution of conjugal rights 
as against {a) a non-Christian respondent and {b) a respondent )iot residing 
icifhin the Presidency — Principles and Rules of Eiiglish Court for Dirorce and 
Matritnonial Causes acted on in India — Refusal of Court to grant relief by 
restitution of conjugal rights when the respondent is absent from the Jurisdiction 
when the suit is instituted and remains absent — Civil Procedure Code 
{Act Vqf 19()8),section20 {corresponding to Act XIV of 18 8 2, section 1 7), appli- 
cability of to matrimonial suits — Residence, what amounts to inorder to give the 
Bombay High Court jurisdiction to premonnee a decree for the restitution of 
conjugal rights — Costs of unsuccessful petition by wife, rights of the petL 
Honed s solicitors orer monies deposited in Court by the respondent as security 
for the petitioned s costs and orer monies deposited hy a respondent-appell ant 
as security for the costs of the appeal. 

The respondent, a Parsi, married the petitioner, a Christian, in London, 
Subsequently the partiON lived tog*ether for suine time in London and then 
eame out to Bombay where they also lived together for some time. /After- 
wards the parties returned to England hut, apparently owing to differences 
which had arisen Ijctween them, immediately on their arrival in London, at 
Victoria Railway Station, the respondent deserted the petitioner and never 
thereafter live<i together again, the respondent having made up his mind about 
that time that he could not live with the petitioner. The respondent remained 
in England but the petitioner returned to Bombay with the intention of taking 
legal proceedings against the respondent there and did sue the respondent in 
the Bombay High Court claiming restitution of her conjugal rights. 

Held, that under section 9 of the High Courts Act and clause 35 of the 
Amended Letters Patent of the Bombay High Court the jurisdiction exercised 
by the High Court in matrimonial matters previous to the coming into force of 
the Indian Divorce Act had Ijeoii confined to matters between British subjects 
professing the Christian religion. 


1913. 
March 28. 
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Ilfhl, failliei, tiatas legaids the junbdiction conliuiitd to the Bombay 
llijitointb^ section 4 of the Indian Daoiee Att (uhieh ineliid d ]uns" 
dietiuii to Lilted mi suits iui the icbtitutiou of cun]ugal lights) the poweis of 
the Bomb High Couit wcie still limited to Chiistnn sulgects AVithm the 
Picbiilene) m) that the High Coiut had no •) in isdietion to giant a dceiee of 
icstitutiontiithei against a Paisi lespoiideiit oi ajaimst dxiy lespondeut not 
within the Piesidenc} 

Jlelrl fmthei, that following the pimeiphs on which the Conits foi Dnoice 
and ]Mitiimomal Oiusos in Enaliid la^e acted aid given leliet, wliicli 
pi maples aie made applicable m Iiidi in »1 i section 7 ot the Indan Dicoiee 
Act, the Bomba} High Coiut could no j^i\< lehet b) \v ly ((t u -^titutioii of 
conjugal lights if the lespondeiit n imed lu the petition wtie al)seut fioin 
the juiisdielion at the tune the suit was instituted tind ic in lined absent, 
although K sidence at the elite oi the suit of boili sp >nses, whitecei then 
domn il nu^ht be, won! 1 1 < sutli n nt to jiuisdietioum suits ol this intiiie 

FiHhia{< \ Fiuhtan^^^ Chih fpi \ (^1 7c/y(2) \m\ Ai miiftKje \ Aimy^ 

iar/( ^ ), Billow t 1 

in tin e is o! nntnm )!ii il oft ii c ineliid those olba tlim 
idiihintlu pph( itnii >! th < i\ i! Pio ( iliii ( uh s((ioii2)( luspiitbi^ 
to s( 1) >a 17 d of IS ^2) IP ’( s ♦- » I i") ol flu Indi in l)i\ oici \it 

iii\oi\is ilu n >1 ( di i id 1 (iitn put of tin (hi iidintui th 

leauilof tin < us oi utioii wit! in th jii i dalim iii oid i to e iibh tlie 
C oiui to ( ntu I 11 til suit 

Ihottit^n Ih n f ni uieiie<{to 

S n iff Iso, th it 1 me le il m m Indi i it th time oi the institution of a 
su t IS 1 ! t usd 1 within th( nu imn^ oi s (t m 2 ot tlie IndnuDi oiei A(t 
and th it tin u 1 1< nee of the petitnma slaaildbe h mt Jide md not t^sii il oi a^ a 
ti ivtilei 

lidd how(\ei th it moults de posit t d b\ a liudund lespoiideut as seeiint} 
foi his w ite\ tost^ ol i petition eonsiituted a timd pml in iui the heneht oe 
ha ittoii)e> w ho w is entitled tt) Iiue it i])plied ioi liis baieht wlutevei the 
usiilt of till p titn 0 pioMtkd tint lu h id 1 v.en in no wa} to blame ai d that 
that inh ipphed to inonu s dcpusiied lu i uspondtnt ippealmg iiom the 
deasion of the lonei Ooiiit is s( ( mit} foi the eosts ot the ipjical m aeeouUiice 
with the Hiik'v ol the Bomba} High Coiiit 

Ox the 111) of August 1911 the respondent, a Pavsi, 
marj-ied the petitioner, who piofessed the Christian 
religion, by license at the Marriage Register Office in the 

(IS78) 4 P I) G.j 

W dHSo) 10 P D ISO. 


(■*) [191IS] P 17S 
(1836) 10 Bo 11 4ii 
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District of Kensington in the County of London before 
the Registrar and Deputy Superintendent Registrar of 
Marriages of the said district. 

After the marriage they lived together at the Albany 
Hotel and at tlie Gj'osvenor Hotel in London until early 
in October 1911, when they sailed for India reaching 
Bombay vid Coloral)o and Madras. On arriving at 
Bombay the petitioner and the respondent stayed at the 
Majestic Hotel and afterwards at the Taj Mahal Hotel at 
both which hotels the petitioner was unwell and thej’’ 
also visited Poona where they stayed at a house of 
the respondent's father, a Inother of the respond- 
ent, Cuisetji by name, being also present, after 
which the petitioner and respondent returned to the 
Majestic Hotel al Bombay. During their stay in Bom- 
bay it became clear to the petitioner that the marriage 
of the respondent to the ])etilioner was the cattse of 
serious disagreement between iJie I’espondent and his 
family and whether for this oi- other reasons some cold- 
ness seems to have arisen betAveou the petitioner and 
the respondent. Eventnally the petitioner and the res- 
j)ondent, together with the respondent’s brother Cursetji, 
i-etiu-ned to England and arrived at Victoria Station on 
the eA^'ening of the 19th of Febuiary 1912, and Avhile at 
Victoria Station the petitioner and I'espondent became 
separated undercircLimstances as to AAdiich contradictory 
A’^ersions were given in the pleadings and neA^er liAmd 
together again. 

Oorrespoixlence then ensued bet AA’een the parties AAdiich 
hoAvever failed to effect a reconciliation and finally the 
petitioner, in the apparent belief that the respontlent 
would shortly be returning to Bombay, herself came to 
Bombay, Avhere she landed on the 10th of May 1912, her 
intention being to renew her request that she should 
rejoin the respondent, or failing in this to institute such 
proceedings ns she might be advised. 

n 974—4 
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1913. After lier arrival in Bombay the petitioner filed a peti- 

tion in the High Court at Bombay in ^vhicll she accnsed 
wAMi.E i-espondent inter alia of having deserted her at Vic- 

toria Station and prayed that it should be decreed that 
respondent should take the jDetitioner home and 
receive hei* as his Avife and render her conjugal rights 
and tliat he slionld be ordered to pay to the petitioner 
such alimony pending suit as might be deemed just. 
The ]-espondent filed a written statement to the petition 
in Avhich he accused the petitioner of cruelty and other 
ofl'onces and denied that he had deserted her at Victoria 
Station. The respondent however admitted that by the 
23rd of February 1912, he had finally made up his mind 
that he could not Live with the petitioner. The respon- 
dent furtljer sui)mitted that the Bomimy High Court had 
no jurisdiction to tiy the petitiou or that the petitioner 
was bond Jide residing within the jurisdiction of the 
Court. 

The petition was tried in the first instance before 
Mr. Ju.stice Mach'od wdio gave the following judgment. 

Macleoi), J. : — This is a petition for restitution of 
conjugal rights. The petitioner alleges that on the 4th 
August 1911 she was married to the respondent by 
license at the Marriage Eegister Ofiice in the District of 
Kensington in the county of London. That she profes- 
ses and at the date of marilage professed the Christian 
religion. That the respondent wuis aiid is still a Parsi. 
That the petitioner and respondent lived together after 
the marriage and early in October 1911 sailed for India. 
They arrived in Bombay about the end of October and 
except fora short visit to Poona stayed in Bombay 
until the 3rd Februaiy 1912 when they again sailed for 
Europe. On their arrival at Victoria Station the peti- 
tioner alleges that she went wuth the respondent’s con- 
sent to despatch a message to her mother and that on 
her rt'turn to where she had left the respondent on the 
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platform lie liad disappeared. Oo the 23rd February 
1912 the petitioner got a notice from the respondent’s 
solicitor to the effect that he did not intend to retuim to 
her but wished to provide her with such maintenance as 
he might be able to afford. Thereafter correspondence 
took place but no satisfactory settlement could be arrived 
at and eventually the petitioner left for India on the 19th 
April. 
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The petition was iiled on the 27th June. The 
respondent has tiled a very lengthy written statement. 
He contends that this Court has no jurisdiction and 
without prejudice to that contention he goes on to make 
various allegations in paragraps 2 and 8 which appear to 
be of little importance considering that in paragraph 9 
he admits that by the 23rd February 1912 he had finally 
made up his mind tliat he would not live with the 
petitioner. 

In the subsequent j)aragraphs 10 and 17 he gives the 
reasons which he alleges justitied ]jis refusal to Iwe with 
the petitioner. On the 19th October tlie respondent 
obtained a summons for the issue of aicommission to 
examine certain witnesses including himself in England. 
On the 11th November an order was made in Chambers 
on the summons that it should stand over till the hearing 
and i)etitioner’s solicitor iindeilook that in the event of 
tlie summons being refused he would consent to an 
adjoiirnnienl of the hearing for a week from the date of 
such refusal. 

The suit came on for hearing before me on the 30th 
December and the following issues were raised by 
Mr. Betalwad, respondent’s counsel : — 

1. Vliether the Court has jurisdiction to try this 
suit. 

2. Whether the respondent has j-efused to live with 
the petitioner as alleged in par’agraph 9 of the petition. 


THE INDIAN LAW REPORTS. [VOL. XXXVIII. 


1913. 


XuShER- 

WANJEE 

Wadia 

V, 

Ellon ORA 
Wadia. 


3, Whether rebpoiident is not justified in refusing to 
live iTith the petitioner by reason of — 

(n) Antenui)tial incontinence not known lo the 

respondent. 

(&) Cruelty on the iiart of the petitioner. 

Mr. Weldon for the iictitioncr objected to issue 3 (a) 
on the ground that antenuptial incontinence could not be 
pleaded in answer to a suit for restitution of conjugal 
rights, and referred to section 33 of the Indian Divorce 
Act : — 

“ Nothing shall be pleaded in answer to a petition for 
restitution of conjugal rights which Avould not be a 
ground for a suit lor judicial separation or for a decree 
of nullity of marriage.'’ 

The grounds for a suit for judicial separatio ' i re 
(1) adultery or (:2) cruelty or (3) desertio i ’..‘ahoiit 
reasonable excuse for two years or npwai'ds. 

The grounds on which a decree for nullit 3 " maj’ be 
iua(le are set foiDi in section 19 of tiie Act. Antenuptial 
incontinence is not mentioned in that section, ft seems 
ol)vious, therefore, that the defendant nndei’ section 83 
cannot plead antenuptial incontinence in answer to this 
petition and that the portion of paragrapli 17 of the 
written statement under heading A and also para- 
graph lU contain allegations clearly barred be" section 33. 

Mr. Setalwad argued that under section 32 the peti- 
tioner must prove that the respondent had withdraAvn 
from her society without reasonable excuse and that ho 
was entitled to cross-examine the petitioner with the 
object of showing that the respondent had reasonable 
excuse for leaving her apart from having grounds for 
doing so within the meaning of section 33. 

The aiiswcj- (o this argument is that the onus of 
proving reasonable excuse for withdrawing from his 
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\\ife’s society lies on tlie I'esi^ondent and it is not for tlie 
petitioner to prove that lie had no reasonable excuse for 
his conduct. The law enacted by the Indian Divoi’ce 
Act docs not differ materially from divorce law in 
England. 

In Yeatman v. Yeatman'^'' there was a petition for 
judicial separation on the ground of desertion without 
reasonable cause for two years and upwards. At page 
491, Lord Penzence, the Judge Ordinary said : “ Xow, it 
mu^t be borne in mind that, according to the matrimonial 
law of this country, which the Divorce Acts have not 
affected to touch on this head, nothing 'will justify a 
man in refusing to receive his wife, except the 
commission of some distinct matrimonial offence such 
as adultery or cruelty, upon which the Court could found 
a decree of judicial separation. And that in all other 
cases, no matter what her conduct, she can always 
ciaim a decree enforcing co-habitation.” 

It had been repeatedly enunciated in the Ecclesiastical 
Courts that nothing could be pleaded as a bar to a suit 
for restitution of conjugal rights which could not be a 
ground for a divorce a mensd et toro in Bv rrouglis v. 
Bi/rroughs^^K No doubt if the petitioner had been suing 
for a judicial separation on the ground of desertion with- 
out reasonable excuse for over two years, the respondent 
could have pleaded on the authority of the English cases 
cited in note (nO ‘‘^1 Pt'-ge 1^31 of Volume 16 of Halsbury’s 
Laws of England that lie was justified in deserting the 
petitioner on grounds other tiian those of adultery or 
cruelty, but in India it is a different matter when the 
petitioner is suing to enforce co-habitatioir and it was 
so in England until the passing of the Matrimonial 
Causes Act of 1884. By section o of that Act a party 
who has obtained a decree for restitution of conjugal 
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I'iyhl'j can if the oilier party refuses to com]}ly with the 
(leovo, at once sue for a judicial separation on the 
grounds of desertion without rcasonalile cause. 

In JIu^^pU V. it was held by tlie Court of 

Appeal that the section garo the Court in a suit foi- 
restitution of conjugal riglits a power to relose a decree 
which it had not before and that, tlierefore. the Couii 
could allow a respondent greater latitude in justifying 
h is oi‘ her conduct in refusing co-habitation. The reason 
given was tliat otherwise a iiclitioner who had obtained 
a decree for restitution of conjugal rights could, if it was 
not complied with, get a judicial separation without the 
resiiondenl iieiiig able lo rel\ on grounds which would 
have lieeii a suliicieut answer if a ])e!ilioii for judicial 
seiuiration had liec'u oriaiiially liled under section l(i of 
llic Malrimonial Causes Act of RCi". niiiodpridendi 
inakcrt ii clear that t iie decision in v. 

which was relied on by .Mr. ttetulwad does not apiiJy 
10 a petition for reslitiKion ol conjugal rights under the 
Indian I )iAorc(‘ .\ci. 


If section 32 liati slooti alone, it would have been open 
to tJie respondent to justify bis conduct by proving any 
reasonable excuse, such as would have been an answ'er 
to a suit for judicial separation on the ground of 
deseriion. Bui section 33 makes it rpiite clear that 
there was no intention on the ptirt of the Indian 
Legislature to make such a cotnplete departure from the 
mutrimouial law of England as it existed in 1868. The 
onus being on the responilenl lie cannot plead anything 
wiiich would not be a ground for a suit for judicial 
sepai'tition, that is to say, adultery or cruelty ontlie part of 
the petitioner or desertion of him by ho- without reason- 
able excuse. If his pleading is limited to those grounds 
anything outside tiuun is irrelevant. Mr. Setalwuxd 
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relied oil a passage in Katligaii on the Indian Divorce 
Act in wliich tlie learned author suggests that thongli 
a respondent is limited as to his pleading still he can 
put the petitioner to the proof that his witlulrawal was 
without reasonable excuse and that the petitionei" can 
be cross-examined as to matlei-s which led to the 
withdrawal but the learned author ai)pears lo have 
omitted to realise that the ojius of proving reasonable 
excuse is on the respondent, that section 33 detin cs what 
excuse lie can plead ami outside those thei'e can be no 
questions at issue on which cross-examination of the 
petitioner could be i'elevant. In 2Iasf/n x. 
in a pet ition for re ail nt ion of conjugal rights it was held 
by Butt. liuu evidence of prenuptial incontinence was 
inadmissible' as irrelevant to the question of issue, though 
it might now be relevant in England under the decision 
in Zfn.s'.s'cd v. Iiif.sse//. 

Assuming for a moment that the petitioner admitied 
in ci'oss-exanu nation all that the respondent has alleged 
in his written statement, that would in no way affect 
her rights to a decree. But there is no I'eason wiiy the 
Courts should allow (‘ross-examinat ion which can in no 
way aiiect tin" meilts oi I he case. In my opiuion sections 
32 and 33 miisi be read together and secriou 33 must lie 
taken to deline the limits of what is a reasonable excuse 
in section 32. 

1, therefore, struck out isstie 3 (a). 

The issues having been seitled I dealt first with the 
first issue regarding jurisdiction. Section 2 of the Indian 
Divorce Act gives the Court jitrisdiction onlj"- in cases 
when the petitioner professes tl'e Christian religion atid 
resides in India at the time of presenting the ijetition. 
It is not disputed tliat the petitioner professes the 
Christian religion and was living in Bombay at the time 
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the petition was presented. Mr. Setalwad did not suggest 
that the putitionei' had any perm anejit residence ont of 
India but argued that she could not be held to reside in 
Bombay as she only came to Bombay for the purpose of 
tiling the petition. 

lie relied on a passage in Eattigan’s Law of Divorce in 
India at page 6 d'But, although for the purposes of Indian 
Mimicipa] Law, mere ‘ residence ’ in India is sufficient, 
it is .submitted that such residence must be at least 
and not that of a mere casual traveller. Nos* 
must it he a merelj^ colourable residence for the ])urpose 
of obtaining I'elief under the Act.” The Act does not 
dciine the vrord reside ”. To “ dwell ” is to “ reside”. 
There is Jio distinction between residing and dwelling 
used in its ordinary signification. The decision which 
has been arrived at in affixing a meaning to the one 
word would be a safe guide in determining the meaning 
to be attached to the other. See per Farran, .T., Shri 
Goi>raini y. HUri Gorai‘(llianlalJi^^\ 

(n Fn'namlet v. the defendant arrived in 

Bombay from Kolapni'on his way to England on the 
7tlj March. The plaint was lodged on the 8th March 
and the defendant sailed on the 10th. The plaint was 
rejected by Eussell, J., for want of jurisdiction undej* 
clause XII of the Letters Patent, but this decision wms 
reversed on appeal. Jenkins, 0. J., said ‘‘Ordinarily 
no doubt it would not be said that a man remaining 
here for so short a time was dwelling here but that 
is because he would oidiuarily have a pc'vmaneut 
dwelling or j-esidonce elsewhere. The eases show 
that prin7t\ facie a man may be said to dwell where 
he is now slaying at any particular time, hut it is 
open to him to .show that he i,s not dwelling there but 
at some other place.” 


(1890) 14 Bom. 541 a,t p. 647. 


(2) (1900) 25 Bom. 170, 


VOL. XXXVIIL] BOMBAY SFJUES. 


135 


Tyal)ji, J., sakl T tliiiilv that the worcl« ‘ reside ’ and 
‘ dwell’ have a narrow or more extended meaning accord- 
ing to the intention of the Legislature in the various Acts 
in which tiiey occur. For the purpose of jurisdiction 
I think the authorities establish that, if a person lias no 
permanent residence he may 'be saiil to dwell whei*ever 
he may lie found.” No doubt that was a case of a 
defendant seeking to avoid the jurisdiction of tills Court 
while the petitioner here is claiming that the Court has 
jurisdiction to give ]iej‘ relief, but there cannot be one 
meaning attaclied to the words •“ reside ” or “ dwell ” for 
a defendant who says he does not I'eside or dwell within 
the jurisdiction and anothei* for a iilaintifV who claims 
relhd l)ecaiise he does j-eside or dwell within the 
jnrisdict ion, so that as far as T can see the dicta above- 
(pioted must apply to this case. There have lieen 
decisions under the Indian Insolvent Act to the effect 
that a petitioner who came within the jurisdiction 
of a Court for tlie relief of insolvent debtors merely 
for th(' purpose of tiling his petition could not he said 
to reside within the jurisdiction within the meaning of 
the Act but in all those cases the petitioner \vas proved 
to have a jiermanent residence outside the jurisdiction. 

All that the Bivoi-ce Act i-erjuires is that the petitioner 
should reside in India at the time of pi'esenting the 
petition. If she had a permanent residence out of India 
it might he argued that she resided there and not in 
India but as I have already stated there has been no 
attempt, even to suggest that she has such a residence. 

Therefore she is either debarj-ed from residing any- 
where wdiich is absurd or as laid down by .Jenkins, C. .1., 
she resides where she is staying at any particular time. 
Ordinarily she would reside with her husband but as he 
admittedly refused to allow her to live with him, she 
is cast adrift to reside where she can. With all respect 
foi- the learned author quoted by Mr. Setalwad it is not 
H 974—3 
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a question of hand fide or colourable residence whatever 
those words may mean but whether there is residence 
within tlie meaning attached to that word by the 
authorities. 

I do not tiiiiik it can be disputed that the petitioner 
came to Bomiiay in order to tile her petition, but that 
could only be material if she had a permanent residence 
out of India. Under the circumstances Bombay would 
be the best place for her to seek relief. Primd facie 
the respondent is domiciled in India, according to 
him the visit to Europe in 1912 was made owing to 
the importunity of the petitioner but without any 
prospect of his getting employment or settling down 
in England. 1 don’t say that the domicile of the re- 
spondent affects the question of residence, but if the 
petitioner had stopped in England and filed a petition 
tliere it is not unreasonable to suppose that the re- 
spondent would have returned to India. A petition 
for restitution of conjugal rights is not filed fo]’ the 
pur])os(‘ of obtaining that l•eli<d■ but merely as a stcj) 
towai'ds ol)taiuing pei-manent alimony. In Marshall v. 
Marsladh^^ Sir .James Hannen said: “And I must 
furthcj- observe that so far are suits foi' restitution of 
conjugal rights from being in truth and in fact what 
theoretically they purport to be, proceedings for the 
purpose of insisting on the fulfilment of the obligation 
of married persons to live together, I have never known 
an instance in which it has appeared that the suit Avas 
instituted lor any other purpose than to enforce a money 
demand.” 

The petitioner might think not um-easonably that she 
had a greater chance of ultimate success by proceeding 
in India rather than in England. Mr. Setalwad relied 
on a letter written by the petitioner to her English 
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solicitor on the 8th Miu’ch 1912. That was a inivate 
lettei' which strange to say i-)etitioner’s solicitor sent on 
to the respondent's solicitoi" in clear breach of his dirty 
to his client. Petitioner wi'ote “ should I endeavour to 
help myself in Englantl from all I know of the people 
I have to deal with they would use their usual metliod 
of ‘ slipping of ’. Therefore I am utterly determined 
to go to India as soon as the necessary aia’angements 
for my going and remaining there the necessary 
time, etc., are completed.” Bui Vydiether she intends to 
leave Bombay or stop in Bombay after tlie proceedings 
have terminated seems to me quite immaterial. I i-ead 
the Act as it stands : if the petitioner is not resid'aig in 
Bombay she is not residing anywhere, and to hold that 
would he a denial of justice. I, therefore, hekl that the 
Court had jurisdiction to try the case. The mamage 
was admitted and as the respondent in Ids written 
statement admitted that he refused to live with his 
wife there was no necessity to deal with the secontl 
issue. The only issue, tlierefore, which remainetl to be 
tried was issue 3 (h) wliether the petitioner had l>een 
guilty of ciatelty which would entitle the respondent 
to obtain a judicial separation. It tlieu became neces- 
sajy to deal with the rc'spojuleiit's summons for a 
commission. 

The witnesses whom the respomlent wished examined 
are set forth in the allidavit of Mj'. Batliwalla, mana- 
ging clerk of respondent's solicitors, sworn on the 19th 
October. 

They tvere to give evidence on mattei's which 1 have 
held to be iiTelevant and tlierefore no commission could 
issue for the examination. 1 then considered wdi ether 
a commission should issue for the examination of the 
respondent. 

I declined to make such an order in the case of a 
respondent wdio allege<l cruelty by his wife to himself, 
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especially ivlieii the application was supported only l)y 
an affidavit of a managing clerk. In such a case it was 
very desirable that the respondent should be l)efore the 
Coiirl unless very good grounds wei'e shown I'oj' his 
inability to attend. That had not been done. 

1 then offered to adjourn the hearing so as to give the 
I'cspondenl an opportunity of giving evidence before me 
and Mr. Setalwad said that the respondent would not 
attend. It would tlien have been possible to pass a 
decree in favour of the petitioner but Mr. Ketalwad asked 
' tor a week to eon sider his position and refer i-ed to the 
undertaking given l)y Mr. Crawford to the Judge in 
Chambers at the argument of the summons. 1 therefore 
adjoiu'ued the suit for a week. When the suit came on 
again f(»r hearing on the 7t]i l)ecem])er Mr. Inverarity 
appeared for tlie i'cspondenl witli Mj'. Betalwad. 
A])]>arently advantage was taken iiy resiiondent's 
solicitors of the fact that Mr. Inverarity liad only arrived 
from England the day before to instruct him tliat 
nothing had lieen decided on the ,‘lOth of Novembei' 
excejit the discliarge of the summons fora commission 
since iMr. Inverarity contended that he was entitJed to 
argue afresh ail the issues vvliich 1 iiad decided on the 
3Uth of November, on the grounds as far as I couJtl 
gather that if anything had been decided it was only 
for the purpose of determining whether oj- not a 
commission should issue on the summons of the 19th 
October. A jierusal of my notes of what occurred on the 
3()th November would have made it clear wliat had lieen 
done. Whether I was right or wrong ivas quite a 
different {piestion. The suit -was called on for hearing 
and issues were raised according to the provisions of 
the Civil Procedure Code. The question of jurisdiction 
had to be decided in the suit and not on the summons, 
since it was obvious that if the Court had no jurisdiction 
there was an end to the proceedings, and the summons 
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was adjourned to tlie hearing in order that the question 
of jurisdiction might he decided first. The suggestion 
that T had decided that question only on the summons 
was not founded on fact. My notes show that the 
ideadings were read and issues were then raised by 
i‘espondent’s counsel. I was not asked to limit the issues 
foi- the purpose of deciding the summons and if I had 
been I sliould have declined to do so as contrary to 
cori'ect procedure and opening the way to the absurd 
jiossibility of the Court granting the summons because it 
Jiad juj'isdiction ; then I'ejecting the petition l)ecause it 
Jiad no Jurisdiction. Orders in interlocutory pro- 
ceetlings may be made before the hearing on the assump- 
tion that tlie Court has Jurisdiction to tjy the suit, biit 
Uk* object of adjourning this summons to the hearing 
was to enable the Court first to decide the question 
of Jurisdiction in the suit. An application for a 
Commission to examine a witness is merely an 
application that the evidence of a witness should 
be takeji in a particidar way. It is made before 
the hearing as a rule, in order to save time: when the 
application is adjourned to the hearing the Court is in 
a better position to decide wliethej' it shoidd be granted 
when the time comes for examination of the witness 
siqqjosing he were present in Court. If Mr. Setalwad 
hatl continued to conduct the case, it would have been 
([uite imi)ossible for him to have adopted the course 
taken by Mr. Inverarity. ,Mr. Setalwad must have 
known perfectly well what was being done at the first 
hearing, he raised no objection and gave me no notice 
whatever that an attempt would be made, when the suit 
came on for hearing again, to re-oj)en the discussion on 
the issues which had been decided, on the ground that 
they had been decided for a limited purpose. He 
accepted my findings and merely asked for time to 
consider his position before the Court passed a decree. 
The respondent admitted the marriage, admitted the 
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petitioner was residing in Bombay (tliongh lie contended 
slie was not residing bond fide), admitted that lie had 
refused to live with the petitioner and informed the 
Court through his counsel that he had no intention of 
appearing in Court to give evidence to support his 
plea of cruelty. The Court was therefore perfectly 
competent to pass a decree in favour of the petitioner, 
but Mr. Weldon put his client in the box pro fonnd to 
deny the allegations of cruelty contained in paragraph 
17B of the written statement and I directed that though 
the marriage was admitted, the marriage certificate 
should be put in. 

Air. Tiiveiurity then cross-examined the petitioiici’ at 
considerable length, about the last voyage to Alarseillcs 
and London, ami the correspondence that tooh place 
between the parlies and tlieir respective solicitors in 
London. The greater part of this evidence was irrele- 
vant but 1 allowed coiinsoJ the greatest latitude so 
tiial lie might have on the l•ccord what he wanted. 

Petitionei' was cross-examined about the letter she 
wrote to her solicitors on tlie <Sth Alarch although I have 
already ]iointod out that, that letter ought never to 
have come into the respondent’s hands. Petitioner 
admitted that the last paragraph was correct. Slie was in 
Bombay remaining until the proceedings terminated. 
The passage did not mean that she was going back 
afterwards. 

AIiv Tnve rarity then contended he was entitled to 
cross-examine petitioner on the allegations in paragraph 
17Aof the writlen statement in siiite of issue 3 (a) 
having been struck out. It seemed clear that if the 
resiiondent was not entitled to jilead the allegations in 
paragraph 17A, they must be struck out, and it followed 
that any questions based on those allegations -were 
ii’relevant. 
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Mr. Inverarity wislied to re-opcm the argument as 
to whether the allegations in paragraph 17A were 
relevant or not, hut I declined to review my decision 
arrived at on the .‘lOtli of November. Mr. InA^erarity 
next wished to ci'oss-cxamine the i^etitioner about 
alleged inisreprosenlations made by her before the 
marriage and other allegations contained in paragraph 
lb of the written statement. Counsel contended that 
luider section 32, he was entitled to cross-examine the 
petitioner in order to obtain admissions that the 
respfnulent had j-easonable excuse for leaving her 
oblivious to the fact that the only excuse retied upon 
by Mr. Ridahvad except cruelty was prenuptial incon- 
tinence, but t refused to allow any question to be 
pul with regard to paragraph 10 and struck it out as 
C(»ntrary to the provisions of section 33. 

Jn re-exam inatlou Mj-. Weldon irat in the message 
wi'itti'ii by the petitioner to her mother from the District 
iMessenger Office at V'ictoria to refute the allegations 
raised at one time by the respondent, that he had been 
deserted by the petitioner. Jn view of respondent’s 
letlei' of the 23i'd LAlu'iuiry 1912, this was hardly 
necessary. 

This closed the case for the petitionei-. Mr. Inverarity 
complained that he was precluded from calling evidence 
to support his case. It was not alleged that there was 
any evidence to support tlje plea of cruelty except that 
of the respondent and 1 had given him an opportunity 
of giving evidence. 

Cottnsei’s complaint was, therefore, not founded on 
fact. Counsel further complained that ho had not been 
allowed to argue the question of jurisdiction and 
contended a question of jurisdiction could not be decided 
without evidence. As to this it is permissible to point 
out that I decided that question on facts admitted on the 
])leadings, and that Mr. Setalwad, when the issue was 
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1913. being trioil, did noi raise tliis point noi- did be apply for 
Nn^sLit- leave to cross-examine the petitioner. 

W u)i V However now that the petitioner s evidence is on the 
record it is clear that it would not have assisted the 
Wi.Du. respondent. Petitioner could not be compelled to make 
any plans, as to what she would do when tlie proceedings 
terminated. That would depend entirely on how they 
terminated. I passed a deci'ee in favour of the plaintiflC 
for j-estitution of conjugal righls with cosbs througliout. 

Against ibis decision tlie respondent appealed. 

SfirwgmcDt with Inveraritij and Fietalwad for the 
appellant and respondent : — 

The petitioner did not reside in India; she came to 
tile this suit and nothing else. 


ft is unnecessary to consider section o of tlie Indian 
Divorce Act in view of section 2 : refers to In the ^natter 
of TiV/kin.d'^^ : In I he maffer of Ram Pan! P/jir/h'-^K 

In Ihe maffe)- of De : Dicey on the Conflict 

of Laws, j)age8()l, note ; Lidian Divorce Act, section o ; 
Jufjejidra Nath Banerjee v. BRmbeth Banprjep^^'> ; 
Qtipen-Binpvpss v. 

The learned judge was wrong in considering domicil 
at all. 

Refers to Massey v. Barfoid^K 

I Per Curiam : Thoenfon v. Thornton^’’’), refej‘j*ed to.) 

As to the right to cross-examine as to i-easonable 
excuse relies on v. ; and to Eattigan 

o.! Ijhw of Divorce, page 177. 


0) (1868) 1 Beil. L R. (0. U.) 84 
W (1881) 8 Cell. L. R. 14. 

<9 (1834) 21 0.il. C.34atp. C38. 
{1898).3U.il. W. N, 250, 


« (1890) 15 Bom. 505. 

® (1857) 27 L J. Ex. 101. 

(1886) 10 Bom. 422. 

® [1896] P. .315 
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The facts constitute a reasouable excuse : see as to 
antenuptial misconduct, Perrbi v. Perrin^'^ ; Green v. 
Gree)i''^\ distinguished it is admitted that it cannot be 
pleaded : Halsbury, Volume IG, page 473, referred to. 

Under section 7 of the Indian Divo]‘ce Act subject to 
the provisions of the Act the Bnglisli rules apply. 

Refers to Yeatman v. Yeafman'^^. 

No provision exists ut India as is pj-ovided by section 
.“) of the Matj’imonial Causes Act. 

Also refers to T)i re yorfuYs Seff/eme)ii^^'> : Norton v. 
Norfon^*'^ : and Arthur Plowers v. Minnie Floivers^^. 

Kemp, for the respondent and iietitioner : — 

The petitioner and the respondent last resided together 
in India. Tliere coidd be no residence on the ship. 

In the matter of Pam Paul Hingh ® not to be followed 
as there is no residence outskle and cases on the Insol- 
vency Act have no application. The last lines in that 
case speak as if ojily one cj-editor opposed but the others 
did not oppose. 

Mahomed Shuffli v. Laid in Ahdnkd'h ; Masaey v. 

; Fernandez v. FUrn?/® ; Bater v. BateA^'^'> ; 
Holmes V. Holmes^^^'^ ; and Tlippingall v. PippingalU^^K 
also relied on. 

Strangman replies. 

c. A. v. 

Bcott, C. .1. : — The first question that arises is whether 
the Court has jurisdiction to entertain this suit which 
is for restitution of conjugal rights. 


m (1822) 1 Add. 1. 

(2) (1869) 21 L. T. 401. 

P) (1868) I. P. & D. 489. 

[1908] 1 Oh. 471. 

® (1910) 32 \I1 203 It p. 20.5. 
(8) (1881) 8 0.i! L P 14. 
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TO (1867) 27 L. J. Ex. 101. 

TO (1900) 25 Bom. 176. 

(TO [1906] P. 209. 

(U) (1755) 2 Lee 116. 

(TO (1876) 24 W. R. (Eng.) 967. 
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The petitioner is an English woman professing the 
Christian religion. 

The respondent is a Parsi whose parents reside in 
Bombay. 

The parties were married in London on the 4th of 
August 1911. 

On the 11th of October in that year they started for 
India and arrived in Bombay about the end of that 
month. 

On the 3rd of Eebruary 1912, they left Bombay again 
for London travelling vid Marseilles. They arrived at 
Victoiia Station in London, on the 19th of February 
1012, whei’e the respondent left the petitioner. He has 
since refused to live with her though offering her a 
certain maintenance. It is alleged on affidavit that 
subsequent to February 1911 he has obtained emplo^’’- 
ment as a commercial ti-aveller on •!;200 per annum in 
England. 

On the (Sth of March 1912, the petitioner announced 
hei' intejitio]! of going to India to bring her case before 
an English Judge “as soon as the necessary arrange- 
ments for her going anti remaining there the necessary 
time, etc., were completed.'’ 

She started for Bombay to carry out her resolution 
on the 19th of April, and arrived on the 10th of May 
1912. Slie tiled her petition for restitution in this Court 
on the 27th of June. 

The learned Judge finds as a fact, and it is not 
disputetl, that she came to Bombay in order to tile her 
petition. He was of opinion that this Court had juris- 
diction to try the suit, under section 2 of the Indian 
Divorce Act, if it found that the petitioner professed 
the Christian religion and i-esided in Bombay at the 
time of presenting tlie petition ; and being of opinion. 
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that she had no pemianent residence anywhere else 
decided the issue of Jurisdiction in her favour. 

The provisions of section 2 of the Act I’elating to or 
affecting Jurisdiction are of a negative and exclusive 
character except the first clause which relates to itc 
local extent : clause 2 prevents the Court fi'oin granting 
any relief excei^t where the petitioner professes the 
Christian religion and resides in India at the time of 
presenting the petition. 

Clause 3 jirevents the Court from dissolving marriages 
except in the case of Indian marriages — or where certain 
specified matrimonial offences have been committed 
in India or where the husband has abjured the Christian 
foi‘ some other form of religion. 

Clause 4 prevents the Court from making decrees of 
nullity except in the case of Indian marriages. 

Section 4 confers upon '.the High Courts and District 
Courts subject to the provision of the Act “ the Jurisdic- 
tion now exercised by tlie High Courts in respect of 
divorce a mensd et toro, and in all other causes, suits and 
matters matrimonial.” 
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By section 9 of the High Courts Act such matrimonial 
jurisdiction ‘Was conferred on the High Courts as Her 
Majesty might by Letters Patent grant and direct and 
it was provided that save as by such Letters Patent 
might be otherwise directed and without prejudice to 
the legislative powers of the Governor-General the 
High Court in each Presidency should have and exercise 
all Jurisdiction and every power and authority what- 
soever in any manner vested in any of the Supreme 
Courts. 

The ecclesiastical Jurisdiction of the Supreme Courts 
was limited to persons described and distinguished by 
the appellation of British subjects, residing in the 
Town and Island of Bombay and the factories subordi- 
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nate thereto and all the territories dependent upon the 
(.lovernineut of Bombay. It was held in Ardaseet- 
Cuvsetfee v. Perozeboye^^'^ that this jurisdiction could not 
be exercised over Parsis. 

By clause 35 of the Amended Letters Patent of the 
High Court that decision was given effect to by limiting 
the jurisdiction within the Presidency to “matters 
matrimonial between Our subjects professing the 
Christian religion.” 

In clause 33 of his Despatch of the 14th May 1862, 
which accompanied the original Letters Patent, the 
Secretary of State wrote: “Her Majesty’s Government 
are desirous of idacing the Christian subjects of the 
Crown within the Presidency in the same position 
under the High Court as to ‘ matters matrimonial ’ in 
general, as they now are under the Supreme Court, and 
I Ills they beliet'e to bo effected by clause 35 of the 
Charter. But tJiey consider it expedient that the High 
Court should possess, in addition, the power of decreeing 
divorce, which the Supreme Court does not possess, in 
other -words, that the High Court should have the same 
jurisdiction as the Court for Divorce and Matrimonial 
Causes in England, established in virtue of 20 and 21 

Vic. c. 85 1 request that you will immediately take 

the subject into your consideration, and introduce into 
your Comicil a bill for conferring upon the High Court 
the jurisdiction and po-wers of the Divorce Court in 
England.” 

The Indian Divorce Act of 1869 was apparently 
enacted as a'consequence of this request. That Act by 
sections 10 — 17 conferi'ed on the Indian Courts jurisdic- 
tion to gmnt decrees for divorce, that is dissolution, 
subject however to the limitations stated in section 2. 
It would not apparently be necessary that froth parties 


{« (185t) 6 Moo. I. A. 348 
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to a divorce petitiou should pj'ofcss the Christian 
religion. Nor i.s this u necessity in the case of petitions 
for Jiullity provided for hy sections 18 — '21. But as 
regards the jurisdiction confu'nicd to the High Coirrt 
by section 4 (which includes suits for restitution) the 
powers of the Courts are still limited to Christian 
subjects within the Presidency. 

For this i*eason I am of opinion that the C'ourt has no 
jurisdiction to grant a decree for restitution either 
against a Parsi respondeirt or a respondent not within 
the Presidency. 

The same result may be arrived al hy another train 
of reasoning. Section 7 enacts that subject to the 
provisions contained in the Act the High Courts and 
District Courts shall in all suits and proceedings here- 
under act and give relief on principles and rules which 
in the opinion of the said Courts are as nearly as may 
be conformable to the principles and rules on which the 
Court for Divorce and Matrimonial Causes in England 
for the time being acts and gives relief. 

It is establi.shcd by the following cases that the Court 
will not give relief bj^ way of restitution if the respond- 
ent named in the petition was absent from the jurisdic- 
tion at the time the suit was instituted ami remains 
absent, although residence at date of suit of both 
spouses, whatever the domicile, is sufficient to give 
jurisdiction in suits of this nature : see Firebrnce v. 
Fii'ebface'^'> ; Chichester v. Ch ichester ^^^ ; and Army- 
tage v. Armytage'^'^ . 

In Firebrace v. Firebrace'^'^ the j'espondent who was 
absent from England at the date of the suit wns an 
Australian. Sir James Hannen said (p. 68) r “ In a suit 
for restitution of conjugal rights the primary object is 
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lo control tlie husband. She asks that her husband 
shall in the future be compelled by the process of the 
Court to take her back to live with him in a common 
home. In other words, she p]-ays that the English law' 
shall be put in force against him, but as the obligation 
of a foreigaier to obey the laws of this country lasts no 
Rnger than the time during which he is within its 
juj'isdiction, the tribunals of this country cannot call 
upon him to obey those law's after the obligation has 
ceased. The difficulty, amounting in most cases to an 
impossibility, of enforcing the decree of the Court in the 
circumstances of the present case lends additional force 
to the aiguments against the existence of the Jurisdic- 
tion. Ihesc remarks appear to me to be applicable 
to the present case although Bombay may be the 
respondent’s domicile of origin : Cor the matrimonial 
Jurisdiction of the Indian Courts is in no w'ay based 
upon domicile. 


Another aspect of the question of Jurisdiction may be 
based upon an argument suggested by the case of 
Thornton^ v. Thornkm<y^ in which counsel suggested 
that the jurisdiction of the Bombay High Court in a 
suit for divorce w'as based on section 15 of the Divorce 
Act which imported section 17 of the Civil Procedure 
Code and thus gave Jurisdiction where the cause of 
action arose. Cotton, L. J., seems to have accepted this 
as the basis of the Jurisdiction claimed. 

The jurisdiction was really, I think, based on the 
alleged residence of the petitioner in India coupled 
with comniissmn of the act of adultery whilst the 
F^i-ties last resided together in India: see Thornton y 
Thomtm ^) ; and this would be by virtue of section 10 
of the Divorce Act read with section 2. The argument 
owever, suggests that in the case of other matrimonial 
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olleiices the application of the Civil Procedure Code 
will involve the necesHity either of residence on the 
])art of the defendant or the acci’iial of the cause of 
action within the jurisdiction in order to enable the 
Court to entertain the suit. 

I may add that 1 am by no means satisfied that the 
petitionei- was residing in India witlnn the meaning of 
section 2 at the time of the petition. In Manning v. 
Manning^'^ it was held that mere j-eskleoce in England 
at the time of the institution of a suit for judicial 
separutiou is not sufficient to found tlie jurisdiction of 
the Couj't. The residence' of the pctitioncj- must be 
hand fide and not casual oi- as a tj'aveller. 

I tliink the Court has no jurisdiction and the petition 
must be dismissed. 
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Chandavaekar. J. 1 concur. 

The attorney for the petitioner applied to the Court 
for an order dij'ecting the Prothonotary to retain tho 
monies paid by the respondent as security for the 
petitioner's costs pending taxation of his costs and to 
pay him his taxed costs out of those monies. On the 
12th of April 1913 the question was argued before 
Scott, C. J., when his Lordship delivered the following 
judgment. 

Scott, C. J. The proceedings in which this appli- 
cation is made were initiated by a petition for restitu- 
tion of conjugal rights by Mrs. Wadia, a Chi'istian, 
against Mr. Wadia, a Parsi. 

Mr. Crawford of the firm of Crawford Browm & Co. 
was appointed attorney for Mrs. Wadia, and upon his 
application an order was made by the Chamber Judge, 
on the 19th of October 1912, for the deposit by the 
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respondent of Es. 600 as security for tlie petitioner’s 
costs. That sum was deposited on the 11th of Novem- 
lier 1912. According to the terms of the order it was 
to cover the petitioner’s costs already incurred and to 
he incurred. The order was made under the settled 
practice of this Court to follow, in matters relating to 
costs under the Indian Divorce Act. the practice of the 
Divorce Courts in England. 

The petitioner obtained an order for restitution from 
M]*. .3 ustice Macleod. An appeal was preferred against 
his decision upon which the appellant in accordance 
with the rule of the Court deposited Es. 500 as security 
for the respondent's costs. The appeal wms successful 
In that the Court held that it had no jurisdiction to 
awartl the relief prayed for to the petitioner, and it 
ileclined to make any order for the payment of the 
rc'sponclent’s costs by the petitioner having regard to 
the gj'ouiid of the decision in the appeal. 

Mr. Crawford, the petitioner's attorney, now applies 
lliat the Pro! honotary l>e directed to retain the monies 
in Court pending taxation of his costs and to pay to 
him tlie costs when so ascertained oirt of the monies so 
deposited on the groujjd that those sums must be applied 
in the first instance in satisfaction of his taxed costs 
as it is the established nxle of the Divorce Court not to 
deprive the wdfe’s solicitor of his costs out of the fund 
intended for his payment unless he has himself done 
something to justify so stj'ong a measure. See Flower 
V. Floiver^^^ and Foherfsoti v. Iioberfso)i^^\ 

On belmlf of the respondent it is contended that the 
solicitor has no locus standi in the matter. That posi- 
tion appears to me not robe tenable having regard to 
the nioj-e recent decisions of the Divorce Court in 
England and Ireland showing that application by 



W (1&7.!) .t P. & U. 132. 
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solicitors with reference to theij* costs have repeatedly 
been entei’tained. See Jowjjh v. Joseph and BurnliiJl^y, 
Naime v. N'aime^^\ Ballance v. Banance^^\ and Jinks 

V. Jinks^^. 

The next question is whether the attorney is right in 
contending that the money deposited mnst be treated, 
whatever the result of the petition, as a fund for his 
security. In Hall v. Ham^\ Lindley, L. .T., said 

The £45 oiclered to be paid into Couit in this case was intended to enable 
Mrs. Hail to obtain legal assistance in the di\oice pi ot codings instituted against 
her, and her sulkitor niitnialh Itaikul n> tins fund f«»i his itninnaation in 
( onduiting hci defence. In the oidmaiv tnuisr <>£ i edits In would ha\(‘ had 
his c<>hts taxed and pud before the motion foi a new tiial ranie oii for be.uing, 
lull the husband wdio paid the mono} into Conit has oausetl the payment out 
to bo dtlaytsl, and the money is still in Gonit. The motion for a new tiial 
was dismissed evith costs, and the husband lias ipplii d foi payment of his 
costs of the appeal out of this £45. The monf\ lieing still in Couit, the Higli 
Comt, and, on appeal, this Comt, cleailc has juiisdictioii over the fund ; luit 
considering the pin pose for which it wms paid into Couit, and the estahlisiied 
rule that the Comt will not depiive the wife’s solicitor of his costs out of the 
fund intended foi his payment unless he has himself done something to justify 
so strong a measure... w^e do not think it light upon the piesent occasion to 
accede to the application of the husband.” 

In Hurley v. Hurley''^'), Mr. Justice Collins made the 
following observations with regard to the practice in 
the Divorce Court : — 

“The rule is that, wdiether the wife is successful or not, the husband is 
bound to furnish her with the means of caiiwiiig on the litigation, and the 
practice has been for the Eegistiar to estimate a reasonable amount for her 
costs, wdiich is eithei paid in or seemity is given for it. If he has made an 
accurate estimate, so much the better for the wife ; but if his estimate is 
found insufficient when the tiial comes on the piactice is to enlarge the amount 
paid in by the husband, so that the wife may continue to be in funds, and 
to that she is entitled although the lesnlt may be that she is divorced. The 
practice, therefore, seems to me to be that the husband is bound to furnish 

(1) (1897) 76 L. T. 236. 

(2) (1901) 85 L. T. 649. 

(») [1899] 2 L B. 128. 
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tbo pHiiiiutttl aaioiuit Un tin \m£< s costs enlmh independent o£ the losiilt 
Time Ins Ixeii tu (vcptiou ciij^iafted on that lule that, if the le&iilt of the 
htigition tin ns imt to be nnsucctssful foi the witc — li she is found gmlt> — 
the Com t lef uses to ciihigc the amount vhich has been deposited "Wheie 
that iJiactice tomes fiom I do not know but it only comes into consider iti on 
when the wife Ins been found guilt} which is not the f ict heie ” 

Upon these anthoiities, T think the attorney of the 
petitioner is justified in his contention that the fund 
paid in is tor the benefit of her attorney and sh^is 
entitled to have it so applied whatever the result of 
the petition, provided of course that the attorney is in 
no way to lilanie The case of Walkei' v. Walker and 
Law.son^'^'^ shows tlrat the solicitor oi attorney who takes 
up a hopeless ease must not assume tlial his costs will 
be provided tor. But having regai d to the fact that the 
petilionei seeui'od an oivler on her petition in the lowei 
Couit and that the point of jiiiisdiction, upon svhich the 
petition was deiided in appeal, dois not apiieai to have 
occuired to the Counsel on either side, I cannot say that 
in this c.ise tlie attorney was to blame tor taking up the 
case. 

Then, it is contended that, it the attorney is entitled 
to have the fiist sum deposited apiilied in payment of 
his faxed costs, he has not the same right in relation 
to the second sum of Rs. 500 as that would have been 
deposited in the case of any appeal. I think, howevei, 
that it may be safely assumed that if there had been no 
rule providing for a deposit of Rs. 500 by the appellant, 
the attorney would have made a further apjilication tor 
the deposit and that apiilication would have been 
granted by the lower Court oi the Chamber Judge. 

My order is that the sums of Rs. (100 and Rs. 500 be 
retained in Court and be paid out so far as may be 
necessary in satisfaction of the taxed costs of the peti- 
tioner’s attorney, and that the balance, if any, after 
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VOL. XXXVin.] BOMBAY SERIES.'. 

these costs shall have been satisfied, be paid out on the 
application ot the I’espondent’s attorneys. 

I niaJce no ordei as to costs of this notice, becatise I 
tliink that the attorney should have been more prompt 
in getting his costs taxed and in applying that the fund 
in Court should be paid out in satisfaction of those 
costs. 

Attorneys lor the appellant • Wadia. Gandhi 

4 Co. 

Altoiuevs loi the lespondent . JA^ssrs. (Uravjoid, 
Jhuion 0 Co. 
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Bijoic Mi Jastuc Heakm and Ml Ju^inc hhali 


BAI UJAM (oRUtiNAi PjAiNiiu, DifRiF hoidlr), AunrAxi ? BAI 
ilUXMANI (oKioisvL l)riE\u\M, Tudimlnt dibior) Bfsiokdeni ^ 

Lfindafion Act (IX id 190S) seitwii IS — Dead — Eieutfion of decHe-^ 
Ajiplicatnm to eicnife the deoce — Lxchision of tnne — Pi uod dm mq n hieh 
eiedition of dinfc is sfai/id to h ealndid in on j^nifinq pni(d of IntHtafnm 


idu 

Au0mi 20 


Oil rli Stii Aiij^ust lOOS 111 ipjihc itioii to c\c<.ut( a dteue w is mult Tht 
( omt luuiii^ tlntcltd thi t.\ccutu)ii to piotctd as to a pait ot tlit dtiitc the 
dchtoi ippc iltd a;^aiiist the oidci and pending tlic apptil tin i \ctu 
tiou ol the det ite vis sti}cd tioiii the Otli fanun> to the 18th 
lh09 On the 12th Vimist 1911 the di eii e holdei applied mi to ext eiih 
the detrei The love i Cum ts held tint the second appiic ition v as hiiicd hy 
himtation, it ha\ing been unde luoic than thiec^eais attci the date of the 
iirbt application On second appeal — ^ 

Ilekf that the second application v as hied v itliin time toi the applicant ^ 

V as entitled to exclude the peuod dmmg which tlie execution ot the decree 
was stayed, in computing the peuod of limitation tor tiie second apphcatiom 


Second Appeal No 859 ot 1912. 
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Second appeal fi-om the decision of E. H. Waterfield, 
Acting District Judge of Broach, confirming the order 
passed by B. H. Desai, Subordinate Judge at Anklesh- 
war. 

Proceedings in execution. 

The plaintiff Bai Ujam filed a suit against Bai 
Ruxmani (defendant) in the Court of the Subordinate 
Judge at Ankleshwar, to recover her palla money which 
was deposited with her father Jagjivan, who was father- 
in-law of the defendant. The Court passed a decree 
against the defendant personally and against the estate 
of Jagjivan. The plaintiff executed the decree and 
recovered its amomil from the defendant. 


The defendant appealed against the decree. In appeal, 
the decree was reversed. The defendant next applied 
to recover back the money from the plaintiff. She was 
allowed to do so on her furnishing security for the 
amount. Motilal thus became a surety for her. 


Ill the meanwhile, the plaintiff appealed to the High 
Court, where the decree passed by the Subordinate Judge 
was restored with the variation that the defendant was 
not personally liable. (See 32 Bom. 394.) 

^ t the Gth August 1908, the plaintiff applied to execute 
w*# decree against tlie defendant and her surety. Tlie 
g^teft held that the surety was liable only tor costs 


allowed by the High Court. The surety appealed 
against the order and pending the appeal obtained an 
order staying the execution of the decree from the 9th 
Januaiy to the LSth Pebriiary 1909. Eventually, the 
surety paid up the costs. 


On the 12th August 1911, the plaintiff applied again 
to execute the decree against the defendant. The execu- 
tion was resisted on the ground that the application 
was barred l)y limitation. 
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The lower Courts upheld the objection and dismissed 
the application as barred by limitation. 

The plaintiff appealed to the High Court. 

G. N. Thakore, for the appellant. 

G. S. Mulgaonkar, for the respondent. 

Shah, J. : — This is an appeal by the decree-holder who 
obtained a decree against the present respondent, and 
made an application for executing it on the 6th of 
August 1908. That application was made against the 
defendant and the surety. The present apiilication was 
made ozi the 12th of August 1911. The judgment- 
debtor objected to the application on the ground of 
limitation. In both the lower Courts this plea has 
, succeeded, and the Darkhast has been dismissed as being 
time-barretl. 

In the second appeal before us it has been contended 
by the appellant that the ai>plicatioii is in time on 
vaiious grounds. It is not necessary to deal with all 
the grounds urged in support of the appeal, as it is 
possible to decide the appeal on one ground only. It is 
an admitted fact in the case that the present defendant 
and the surety appealed against the order made by the 
Court of first instance on the SOth November 1908 
directing execution to proceed as to a part of the decree, i4; 

and in that appeal they obtained an order for staying 
the executioxi of the decree which r-emained in force from 
the 9th Jaiwai'y to the 18th February 1909. It is con- 
tended on behalf of the appellant that under section 15 
of the Limitation Act this period ought to be deducted 
from the period of limitation, and that, if that period 
is deducted, the present application is in time. We 
think that this contention ought to be allowed. Under 
section 15, sub-section (1), of the Limitation Act the 
appellant is clearly entitled to have this time excluded 
in computing the period of limitation in this case. The 
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lower appellate Court, while dealing with this point, 
thought that as the order ol the HOth November 1908 
related only to the recovery of costs, that deduction of 
time ought not to be made. We thi nk that it is perfect- 
ly immaterial for the purposes of the present point as to 
whethej’ the order of the 30th of November 1908 related 
only to a part of the decree. If the period during which 
the execution of the decree had been stayed is excluded, 
the present application is clearly within time. 

We hold, tlierefore, that the aiJftlication is in time. 
The order of the lower ai>i)ellate Court is reversed and 
the case remanded ior disposal according to law. 

All costs to be costs in the application. 

Onh’!' rerersecl ; cane reiitanded. 

K. R. 

CK’IAJJN.\ L APPELJ.ATE. 


/StjWe Jh-. JiiUirc Mac/eod: on refu-enct fvom Mr. Justice Heaton and 
Mi\ Justice Shall. 

KMPEKUK r. GANUAPPA lUKDEPPA. 

Indian Eckleme Act (I of 1S7J), hetilon oO— * C^o-accused — Cmtfesshn — 
ludepeiidciit eoiTobocatlon — KcldeH^ e~^PractiC€. 

Elovoii uwiised pemons tried for the oifeii j of dacoity. Tl.eic \vas no 
direct evidence ugaiiist any of them. Smon fheso rmifehsed, each one 
iuipli.-uting himself and the lesl. They ^ser 1 conM.led on tlmir mn 
cotrfe«Huns. ^ qimstion arose vhethd the rej lining four aectisod, mIio 
liud not confessed, could he eoinkted solely on lie confessions of their co- 
a<cn.sed when they cveix^ not coirohoiated hy my independent ecideuec. 
ileatoii. ,r. was of oi>imon that section 30 of f ,e Evidence Act made the 
eonfcKsions. wliieh were aheady evidence in tl.» case, ciidence against the 
pei-bou iinpheated ai, well as the other act used. Sliah, J. held that bcction 

Criminal Appeal No. ^82 of 1912. 
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30 p(‘rmittt‘<l tlio coiifessioi of a used to be taken into eomideration 

along with other evidence iii Uie i.as<* ; but if there was no evidence in the case 
outside tlutse statements, no conviction base<l (Uily upon the confessions of co- 
accused wuvS good in law. Owing to this difPerciKe in opinion, the ease was 
referred to Macleod, d. : — 

Ileld^ that there was nothing in seition 30 o£ the Indian Evidence Act, 1872, 
which prevented tin* Court U mi convicting after taking the confession of a 
co-aceusod into consideratin \ ; luit that the High Courts in India had laid 
down a rnb‘ of practuv which had all the reveience of lawL that a eonvictiou 
founded sobdy fm the <‘onft‘Mmn of a co-aci used could lart lie sustained. 

Ileld^ fnither, that the i( ifession of one co-aceusiMl ( ould not i>e said to he 
(orroboiated lo theoonf^ssi r of other eo-annsul. 

Pet* Murleod. J , : — T d«j hut think th.d ‘ < onh^ssioii in stetion 30 can ho 
lostriotid t<t <111 luiK thu !( d ' onfi s^i<j!i, is oik t* a < onh ssion is pio\ i*d it m«i\ Ik* 
taken into ( oiisidt latiou 

Thih was an appeal fi-om convictions and sentences 
passed liy F. IC. Boyd, Sessions .Judfi:e of Bijapur. 

Then' was a ilacoity on tlie IKtli and 19th .Tannary 1913, 
at the house of one Aniinappa at Ishunpur. Considei*- 
ablo property consisting of cash and orjiaments was 
looted : and a nnniber of docninents and books of 
account \vej*e taken away. The dacoits were not 
recognised and the property was not traced. 

Eleven j)ersons were later on idaced for trial for the 
dacoity. There' was no direct evidence against any of 
them. Seven of the acciised made confessions of their 
guilt, each oiu' implicating himself and all the i*est. 
Accused No. 1 confessed before the Committing 
Magistrate. Accused Nos.2 and 3 confessed before aThird 
Class Magistrate and again before tbe Committing 
Magistrate. Accused Nos. 3, (!, 7 and 0 made confessions 
before a Third Class Magistrate, but retracted them 
before the Committing Magistrate. All of them retracted 
their confessions in the Sessions Coixrt. 
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The seven confessing accused were convicted op. their 
own confessions and were sentenced. 
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The remaining four who had not confessed were 
convicted solely on the confessions of their co-accused, 
on the following grounds ; — 

I find myself here faced by a most serious difficulty. On the one hand, 
from the fullest consideration I can give to the case, I ha%^e not the slightest 
doubt that these accused are guilty. The cases of the other accused present 
no difficulty. But, after all, they have confessed and made some restitution a 
fact for which they are entitled to credit. From the confessions it seems 
accused 10 was the ringleader ; and from a comparison of the value of the 
property stolen and of that recovered I am led to the conclusion tliat leading 
parts were played by these four accused. If the others go to jail for this 
dacoity while these four accused go free it will am<aiiit, in my opinion, to a 
travesty of justice. On the other hand, I am faced with tlie mling in Queen- 
Empress V. Khandla hhi Famln [(1890) I. L. E. 15 Bom. 06] that no 
conviction can alone be based on confession of co-accused — a ruling of this 
High Court, with which, with the greatest deferencis I find I cannot agree. (T 
regret that the provisions of scetitm 432 of the Criminal Procedure Code do not 
apply to Sessions Judges : if they did, the difficulty w’oulcl be easy to solve.) 
The ruling is of 23 yeais ago and has not, so far ns I can 'discover, been 
referred to in any snbs((|uent reported case of this High Court. I think it 
possible, even prob.ible, that their Lordships would now dissent from it. In 
this belief, I venture, with the aicatcsi deftienee, to state the gTonnds of 
my dihagreemeut. 

The ruling is based on two reasons. The first is that, wdiiie confessions by 
co-accused can be taken into consideration under section 30, “ they are not 

technically evidence w’ithiu the definition given in section 3 of the Act and 

they could not, therefore, alone form the liasis of a conviction.” I know 
of no authority for the position that convictions can only be based on 
** evidence,” as defined. I can at once instance two cases in which perfectly 
good convictions ate not so based — on plea of guilty and on confession. In 
the first of these cases there is no “ evidence,” and in the second there need 
not be any. A conviction might, too, be based on matters of physical fact : 
yet these are not “ evidence ” at all. “ Proved,” as defined, depends on 
consideration of ” the matters ” before the Court — ^not the “ evidence ” 
only. The second reason is that such confessions cannot be allowed such 
weight as can legally be given to the sw^orn testimony of an accomplice who 
gives evidence subject to cross-examination. That a confessing co-accused 
ranks below an accomplice is a dictum to be found in many cases. With the 
greatest deference, I find myself unable to understand it. An accomplice 
has actual inducement to implicate. It is the means whereby he earns his 
pardon. The value of an oath, in such circumstances, I should take to be 
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absolutely uotldug. Tit* can he pr(>seeutc<l f(*i peijur;^ , Imt that is an exti'cmely 

remote On the other Iktud, a (onl'tssiug (o-a((‘iised gives the 

guarantee tliat he is tailing himself with the same brush (Emjfress of India v. 
GanraJ (1879) I. L. li 2 All. 444). What this guarantee is wortli is a 
question in each ease, but at any rate it is AVOi*th something ; wdiilo an 

at*t‘Dinpliee not only has no guarantee but, so to speak, exactly the contrary. 

This guarantee may veiy easily" out- weigh that given by the fact that 
accomplices can lie cross-examined. Cross-examination, in very many cases, 
is a weapon of very doubtful utility. Xu this case, for instance, X have no 
doubt that any degree of <‘ross-examiuatiou would only have eoufirmed the 
truth of the confessions. 
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I xcmture to submit an ohjcetiou moie iLuidameutal. The luling in 
Kltandia'a case ajjpears to me an actual altcuatiou and Imiilatioii of the Luv. 
Setlion 30 la^s down that ** the Court //lat/ tak(‘ into coiisidei at ion such 
c*uufc*ssiou. ’ The luling la;ss down tlmt the t'ouri cannot take* it inter 
c'oiisidc rat i< rii ( \ccpi “ idoiig with evideiK e." Tf tliis had been the* intention 
of tlu Lciiislatuie it would, ctr should, ]la^ c* been e\pi esse d. ft has not heem 
(‘Xpressod and e\eu if h were the intention, it is ne\ti legitimate* inteipretation 
to supph a casus om?s<^tis oi to till diaeana. X \entnre to think that it would 
have becMi peifcct(\ light to la}” down that such confessions in sueli 
ciienmstauces should he cemsidemd with <*\treme jealousy and suspicion, and I 
do not consider them. But not that in any circumstances they cannot be 
c'onsidered <it all. As Knox, J., said in Emperoc v. Kehri ((1907) I. L. it. 29 

All. 434) Does the Luv anvwhen^ forbid a Court from consideiing at 

all against pensons tried jointly .d esmfession made by one of hihXi 

peihons afbs ting hims(4f and the persons w ho wnre being tiied jointly, wdien such 
confession lias becui subsequently withdrawn V It appears to me that this is a 
limitation ichieh does not e.cisf in, ami ironld have to he inti od need mio the w'ords 
used in sedition 30 of tlie Indian E\ideuce Act, 1872, and that to do so irould 
he ntd tofolhar the lair ns it stands hnf to legislate'’' at p. 439. 

This cMse is on a slightly diifcscmt ])oint (T cpiote it again on tluit point latei) 
Iriit the rcMsoning seems to apply. 

The* matt CO* appeals to me loughh paiallel to the question of the value to 
be attached to accomplice^ evidence on wdiidi hundiods of rulings — heretofore — 
leave tiuned. The tine meaning of section 30 appears to me as clear as that of 
the much debated sections 133 and 114 (J) of the Evidence Act. There are 
many and strong reasons wdiy an accomplice, oi a confession by a co-accused, 
should not be btdioveil. But one must, and the other may, be considered. And 
if, after full consideration of these reasons, a Court helieves either, then it mu&t 
.id on the lielief. I venture to think that the expression “Such weight 

as can IcgalUf he given (p. 67) is not correct. I know of no law which 

presi ribes the to he given to any kind of e\idence. The law merely 
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lays down what evidence is admissible ; as to the v eight to be attached to it 
after admission, to the best of my belief, it is enthely silent. (It may be said 
that the second pait of section 133 of the Evidence Act is against this lemaik. 
But, in my opinion, that pait of the section, enthely iinnecessaiy, is inseitecl 
meiely po major e cautela, to bar a probable misinterpietation of the section.) 
It could not, I submit, be othei wise, since the weight to be attached to any 
evidence or consideration cannot be the same in any two cases. 

The case of Yasln v. Kmg-Emperor ((1901)1. L. R. 28 Cal, 689) was 
quoted for the position that a letracted confession should cany no weight 
as against an accused other than the maker, and that far more coiioboiation 
would be necessary than in the case of accomplice evidence. This case v as 
not quoted m V. Kehri ((1907) 1. L. R. 29 All. 434), a case of 

six years later than Yasm's, in which a contrary view is taken. I have quoted 
this case aboce. 

In ray Iramblo opinion, the law goveining these cases is this. Confessions 
by co-ar ciisui may, in any ciicuinstraces whatever, ho consideipd. The 
weight, if any, to ho .ittachedto them is a in.ittei sdiolly dependent on the 
iudisidual law. AnyComt would, at the best, leg.ud them with jealousy 
and oautiou : when letiaoted the degiee of jealousy and caution v mild lie 
higher ; when .also uncoirohoiated the degiee of jealousy and caution w mild lie 
at itb highest. But if, aftei consideration on this basis, a Court lehere-t such a 
confession, it can, and innst, act on that belief. (Wliy the words •“ may take 
into consideration” aie used, instead of “shall be lelevanl,” I do not know. 
N"oi w h^\ in sections 25*27 the words sludl he piovod ” aie used instead of 
“ shall ho lolevant.") 

Once those cmifc ssions are considered against these accused there is, in ray 
opinion, an end of tlie matter. I entii'oly believe the confessions and can see 
no reason, neither is any suggested, why any one of a. oused should falsely 
implicate any other. It was aigued in defence that all would naturally 
implicate aeoused 1 because he laid “ split ”. But none of them knew this ; the 
fact' was moiitioiied for the fii.st time in this Court. 

The accused appealed to tlie High Court. 

The appeal was argued before Heaton and Shah, JJ. 
on the 18th August 1913. 

The Court delivered the following judgments on the 
28th August 1913. 

Heaton, J, ; In this case eleven persons were tried 
for dacoity, seven out of the eleven either before a Third 
Class Magistrate or before the Committing Magistrate 
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or both confessed to their guilt and implicated the 
othei* four. As regards these seven there was other 
evidence besides their confessions. All eleven were 
convicted and all have appealed. 

As regards the seven who made confessions, I think, 
the evidence is conclusive. 

Tire only matter which requires serious considera- 
tions as regards them is whetiiei' to their confessions 
the i)rovisions of section 24 of the Indian Evidence Act 
apply, so as to render them irrelevant. The matter was 
considered by the tiying Judge and he came to the 
couchision that the confessions were relevant. Accused 
1 confessed only to the Committing Magistrate and 
accused 2 and 5 before the Committing Magistrate 
coulirmed the confessions they had previously made. 
Before the Committing Magistrate accused 3, 6, 7 and 8 
reimdiatcd their confessions and two of them Nos. 6 and 7 
l)roditced written statements. These two, therefore, had 
evidently carefidly considered the matter. I infer that 
the others had done the same. Bence the fact that 
acciised 1, 2 and 5 confessed to tlie Committing Magistrate 
is in the circumstances a peculiarly strong reason for 
holding that the confessions of all were given in a way 
that did not offend against the provisions of section 24 
of the Evidence Act. This inference is conflimed by the 
manner in which the confessions were recorded and by 
the assu3’ance of the Magistrate who recorded them that 
they were voluntarily made. 

Against this is the circumstance that the confessing 
accused were in eacl) instance for three or four days in 
the custody of the Police before they confessed and that 
whilst in such custody they produced property alleged, 
to be stolen. How it came about that they were so long 
in police custody does not appear. Accused 3, 6, 7 and 
8 were all defended by throe pleaders but no t3r5&s- 

exainination of witnesses was directed to this matter. 

% 


1913. 


Emperor 

V. 

Ganbappa 

Karbeppa. 






If 


162 



im. 


Bmperok 

e, 

(tAKGAIPA 

Kardeppa. 


I 

THE INDIAN LAW REPORTS. [VOL. XXXVIII. 


Tlie Magistrate who recorded the confessions was awai-e 
of it: yet he was satisfied that the confessions were 
voiuntaty. 

I do not find any good reason foi- rejecting these 
confessions. They appear to me to be ]'elevant. 

I would, therefore, confirm the convictions of accused 
Nos. 1, 2, S, 5, 6, 7 and 8. 

As regards the othei* four, questions on which my 
learned colleague and rayseif are not agreed have 
arisen. 

Against the other four, there is nothing substantial 
to show that they took part in the dacoity except the 
confessions of the other seven. It has been contended 
first of all that, as was decided in the case of Queen- 
JiJnnvfiSs V. Khandia bin Pandv^^\ the confession of a 
co-accused is not technically evidence, and that, therefore, 
a conviction based on the confession of co-accused, 
whetheroneormorcthan one, is illegal. As to this point, 
.so far as my own knowledge goes, the ruling where it 
asserts that the confes>sion of a co-accused is not evidence, 
has not in practice been follow’ed. The confession of a 
co-accused has alwaJ^s wdthin my experience l)een treated 
as evidence. The Special Tidimnal of thi’ee Judges, of 
which I was a member, which tried the Nasik Conspi- 
racy case^'>, certainly did treat the confessions of co- 
accused person as evidence. These confessions were 
tested as far as possible, and were weighed by such 
knowledge and experience as we possessed, and we 
determined whethej- they had or had not probative 
force : that is to say, wo dealt with them precisely as if 
they were evidence. Undoubtedly, in my opinion, they 
fall within the definition of evidence in the Evidence 
Act ; for, those confessions are documents submitted to 
the inspection of the Court. Then section 30 by its own 
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terms applies only where the confession is pioved ; that 
is, ft applies only to a confe.ssiou which has l>eeome 
evidence in the case, and the section provides llik*- it 
may then be taken into consideration against the person 
implicated as weil as against the person making it. 
These words, in my judgment, are exactly appropriate 
to making the confession, which is already evidence in 
the case, evidence against the person implicated as well 
as the other accused. There are authorities on the 
point but the only one I will refer to is Empress v. 
Ashootosli Chuck . Tn this case the Judges did 
regard the confession of a co-accused as eAudence for 
reasons which to me are couAincing. Therefore it is 
that 1 feel bound to decline to follow the ruling in 
KhantUa's case and feel that I must treat the confessions 
of the co-acciiseci as evidence for the pii]-pose of all the 
accused. 

The second point is that eA’^en so regarding the 
confessions, they are evidence of so peculiar a character 
that to found a conviction on that class of eAudence 
alone is illegal, and for this proposition there is the 
authority of the Calcutta case already referred to. But 
to this proijositiou also J must res])cctfully demux. 
There is. I belieA’o. no laAv AvhateA’er jirescribing the 
credibility of evidence. Matters relating to the admis- 
sion of eAudence are mat tei-s of hiAv, but the credibility 
of eA'idence is a matter left to the knowledge, experience 
and logic of the Court that has to decide on the 
evidence. I think that much of the confusion Avhich 
has arisen, more particularly in the case of accomplice 
evidence, has arisen out of the fact, that questions of 
credence and questions of law haA^e not been rigorously 
kept apart but haA’^e been confused together. Moreover 
I think that if a Court lays down a rule touching the 
credibility of evidence, it does that which it has no 
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authority to do aud which it ought to be against the 
conscience of the Court to do. How can a Court, how- 
ever eminent, lawfully say that a Jury in some future 
case shall not he convinced l)y some particular class of 
evidence ? 

Dealing with cases of the four appellants against 
whom there is nothing but the confessions of co-accused, 
the matter in my judgment stands thus. The confessi on s 
are admissible in evidence. They are not found by the 
Sessioirs Judge to offend against any of the provisions of 
the Indian Evklence Act, and 1 do not think tliey do so 
offend. 1 think also that they are substantially true 
statements and are not the result of police or other 
tutoring. A careful perusal of the statements themselves 
convinces me of this. It is perfectly true that you 
cannot from the statements collectively gather with 
absolute precision either what the maker of eacJi state- 
ment himself did or what each one of the others did. 
Blit this, it seems to me, is due to the fact that each of 
these accused pei-sons told his own sfojy in his own 
way. 1 have, therefore, come to the conclusion that we 
have here the impJication of four aecnsed persons from 
seven different and independent sources. To my mind, 
as a matter of human knowledge and experience, it is 
almost inconceivable that seven men should indepen- 
dently falsely accuse the same four persons. If, as I 
believe to bo the case, the seven accused have indepen- 
dently implicated the other foui’, then I regard the 
evidence in this case as coming neai’er to scientific proof 
than is to be found in the majority of cases in which 
persons aj-c convicted. 

It has, I am aware, been held, and it is often argued 
that one accomplice or one co-accused cannot corro- 
borate another. Why this argument is advanced is 
difficult to understand, when one refers to the comment 
on ill. (/)) to section 114 of the Evidence Act, That 
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comment gives precisely this kind of corroboration as 
in certain circximsta^ices a sound foundation for belief. 

I should, therefore, confirm the convictions of all the 
eleven accused, but as my learned colleague is of a 
different opinion as i*egarcls accused Nos. 4, 9, 10 and 11, 
this case will, as regai'ds them, have to be referred to a 
third Judge. 

Shah, J. : — In this case eleven persons were jointly 
tried on a charge of dacoity under section 395 of the 
Indian Penal Code. All of them have been found guilty 
by the lower Court. 

The present apj)eal is preforved by accused Nos. 4. 9, 
10 and 11. 

There can be no doubt in this case that a dacoity was 
committed at the house of one Aininapa. The main 
ciuestion in the appeal is whether the accused Nos. 4, 9, 
10 and 11 are proved to have taken part in the dacoity. 
The case against them rests chiefly upon the confes- 
sional statements of co-accused Nos. 1 to .3 and 5 to 8. 

In addition to these statements the learned Covern- 
ment Pleader has relied upon two circumstances: vh., 
(1) the production of certain cash by accused No. 4 ; 
and (2) the conduct of accused Nos. 9 to 11 in remaining 
away from the usual quai'ters for some time. The 
learned Bessions .Judge does not attach much impor- 
tance to these circumstances. I think that the produc- 
tion of cash, which is not indentified as being part of 
the loot, does noti afford any corroiioration of the guilt 
of accused No. 4. As regards the conduct of accused 
Nos. 9 to 11, I am unable to attach much weight to it, as 
by itself it is quite insufficient to afford any material 
corroboi-ation to the confessional statements of the co- 
accused. The two accused Nos. 9 and 10 in fact 
surrendered not long after the wai'rants wei'e issued. 
The case against the appellants must rest ultimately on 
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the confessions of Ike co-accuscd. I agree with the 
Sessions Judge that “ If these four accused, persons are 
to be convicted, the convictions can be based only on 
the confessions of co-accused considered against them 
under section 30 of the Evidence Act.” 

Coming now to these confessions the leai-nett'^ssions 
Judge has declined to follow the ruling of this Court in 
Queen-Empress v. Khanclia bin PanduP^ and Ims given 
his reasons for adopting the view that if a Judge feels 
convinced of the truth of the story as contained in the 
confessions of the co-accused, not only may ho consider 
the statements but he is bound to act upon them even 
though there maybe no evidence outside those statements 
to corroborate the story in material i^articulars. I am 
rmable to agree with the Fiesi^ions Judge in his view 
that the decisions of this Court and of all the other High 
Courts in India, at least Madras and Calcutta High 
Courts, have put an erroneous interpretation upon 
section 30 of the Evidence Act. I feel clear that the 
confessions of co-accused maj’ be taken i nto consideration 
under section 30 of the Indian Evidence Act along with 
other evidence in the case : but if there is no evidence 
in the case outside these statements, a conviction based 
only upon the confessions of the co-accuscd is not good in 
law. The confessions of the co-accused could not be 
considered at all against the other accused but for the 
provisions of section 30 of the Indian Evidence Act. 
These confessional statements are not made on oath and 
have not been tested by cross-examination. Their 
evidentiary value is very low. They stand on a much 
lower footing than the evidence of an accomplice. It is 
clear, therefore, that obvious considerations of justice 
require that a Court, before acting upon such statements, 
should insist upon independent corroboration from 

(1890) 15 Bom. 66 




VOL. XXXVIII.] BOMBAY SERIES. 

otlier evidence iu ihe case in material parti culai’S. 
particularly as to identity. 

It is not a matter ot much moment to my mind 
wlietlier these stahmients are treated as evidence in the 
case or a]‘e t roatcd as matter which maybe taken into 
consideration under section 30 oF tlie Indian Evidence 
Act. Tiie substantial distinction which the Cou]‘t.s have 
insisted upon is that the matter (or evidence) vdiicli 
may be taken into consideration nndei- section .‘SO ol the 
Evidence Act stands on a dill'erent fuotinf> from the 
other rridoiKe in rhe case. No matter which can be 
takmi into coiisidm-ation only iimlei seclion 30, il there is 
no evidence otlier than sucli mattej', can torin the basis of 
a le£>al conviction. 1 understand this to be the effect of 
th(> riiiin^ts to wldch 1 sliaii ])resently refer. 

The iMadras Ilitth Court has consistently adopted this 
view almost ever since tin' passin<> of the Evidence Act : 
See Pi‘oceedin(i\ 24t]i Januanj /SV.JW. AV//. v. 
Anih i(j ant Hula ; Gkhlinathi v. 

A EiiU Bench of t he Calcutta Hi^li ConrI so far back 
as 1 STM accepted this view in the case' of Eaq/rcss v. 
Ashoolos/i Charla'iijailii^^K Tin' same conclusion has 
been expressed in the recent case' ol Einp&rur v. La! it 
AJohaa Churherhatfij^^^ by .Tenkiws, C. .1., as follows : — 

Tlic 1 lUgiUj^e ct tin sc cl It 111 IS gu idct], diul tin liisltu^^ oi this Atl ltn\cs 
me in no cltdibt tljit this scctmti vis dcsigiu dly liaincd in Ihcst ft iins. 
Wiiih‘ nlini^sions, a void vbicli uuhiact ^ confessions ait ]>} settion 21 ideuvit, 
and inav he pio\<d as igamst the pcisnii making tin ni all tlat set tiou dO 
pio\icles IS, that the (Joint nuti/ take into coiisidu ition, os agnnst othei 
peihons. This distinction oi language is sigraiicmt, anti it ippcais to me 
that ils tuie elite t IS, that the Cum t can onl> tiuit a contession as lending 
assmaiice to othei eMtlmuc against a co-actused Tims to iliustiate my 
meaning) in the Mcnv I tik<, a coinntion on the confession of a < o-acc used 

(U (187d) 7 Mad. IL C li App. xv. 0 ) (19011) dd Mad. 4G. 

(2) (1876) 1 Mack IGd W (1878) 4 Cal 48B. 

(11)11) dS Cal m at p. m 
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alone woiiWlip b.ul in U^\. Tliib miliiig of the seclioii appeals to me to 
gain oiiiiiimi.atiou from the laiigu.igo of bootiou 5.” 

The Alluhahatl High CoxirL also accepted this view in 
Emprena of India v. Ehaivanfi^ and Queen Empress v. 
Ninnal Das^^. It was suggested in the course of the 
arguiuent that the Allahabad High Cournralrdissented 
from tlu' view in the case of SJtuperoc v. /vc///‘/t®h In 
tliis case no reference is made to Nirmal Das' case, 
anti, as I I’ead the judgments, I think that the obser- 
vation of the learned .Tutlges expressing their dissent 
from the A’^iew of laAV taken in tlie Calcxxtta Full Bench 
ease wei*e not necessiiry for the decision of the case. At 
any rate, the fact remains that the Allahabad High 
Court has not deliuitely dissented from the views 
accepted by it in Nirma! Das' rase. 

Bo far as this Coui't is concerned, it has consistently 
taken the vicAV wliicii has found faArour with the 
C-alculta and Madras High Courts : Bee Iierj.y. Timara^*^ 
and Quren-Empj‘rss v. Klunidia bin J^a)idid^K Bo far 
ns I know tliis Court has nevei' alluAA’cd a conviction 
based ('iitirely uj»on the coidession of co-acensed to 
stand. It is argued by the GoA’^erument Pleader that 
the Judgment in the Nasik Conspiracn case is not 
consistent with this aucav. T do not find anything in 
that judgment Avhich can be said to be in conflict AAuth 
the rulings of this Court. It shoAVS that the confessions 
of co-accused wei'e considered against other accused 
under section 80 either as eAudence or matter which maj" 
be taken into consideration under the said section. The 
(piestion Avhether the confessions of co-accused AAdxen 
taken into consitleratiou under section 30 could form 
th(‘ basis of a con Auction in the absence of other evidence 
in the case aixparontly did not arise and was not 
considered in that case. 


OJ (,1907) 29 All. 4.34. 

OJ (1376) Ti-itiuilal’s Uri. Oas. 108. 
OJ (1890) 15 Bom, G6. 
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By the decisions of this Conrf T am bound. I may 
add, howevef, tJuit T entirely aftfree witli the decdsions, 
which, broadly spealdny, accej)t the view atlopted by 
tin’s Con 1 ‘f. Ill my opinion tliey lay down a safe and 
sound rule that no conviction based only upon matter 
wiiich can Ix' taken into consideration under section 30 
is good in law. 

There is one more consideration to wiiich T may 
advert. It is a significant fact that tliougii by Act III of 
1891 a proviso was added to section 30 witli a view to get 
rid of tin* effect of certain i-ulings, such as Heg. v. Amrita 
Govhida^^^ and Badi v. Qtieett EinpreiiS^^\ nothing was 
done tlien nor luis anytliing been done thereafter liy the 
Legislature to get ritl of the effect of tlie rulings on 
tills iioint iw atlding any proviso to tli at section or by 
adding apiiropriate words to section 133 of tlie Evidence 
Act. 

1 do not considei' it necessary to refer to the law 
j'elatiug to tlie evidence of an accomplice in connection 
witli tliis jioint. 1 may, however, atld (hat ill. (h) to 
section 114 in my opinion refers to (lie testimony of an 
accomplice. Tlie otiier illustrations tpialifying ill. (6) 
also have reference to such testimony and have no 
bearing whatever on tiu' present question relating to the 
confessions of co-accnsed to be taken into consideration 
under section 3d. 

In this case thei-e being no other evidence tending to 
the convictions of these aiipellants and the confessions 
of the co-accused being insufficient by them, selves to 
justify these convictions, I would allow this appeal. 

Assuming for the sake of argument, however, that the 
confessions of the co-accused may form the basis of a 
legal conviction, 1 have to consider whether the confes- 
sions of the co-accused in this case corroborate one an- 
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()t])Of ill marcrial particulars and prove beyond reasonable 
donbl that tlie appellants took part in the dacoity. The 
coiilessions to be considered are made by accused No. 1 
before tbe Committing Magistrate, by accused Nos. 2 and 
.5 before a Third Class Magistrate and adliered to before 
the Committing Magistrate, and by accused Nos. 3, 6, 7 
and 8 before a Third Class Magistrate. The accused 
Nos. 3, 6, 7 and 8 retracted their confessions before the 
Committing Magistrate and adliered to their retracta- 
tions in the Sessions Court. The other accused Nos. 1, 
2 and .5 have retracted their confessions in the Sessions 
Court. 

In the first place, as all the oonfcssions are retracted, 
it is must unsafe (o place any reliance on them against 
the co-accused. Secondly, it is clear in this case that 
these several accused vvere not arrested on the spot, and 
the account, which they give in their respective confes- 
sions, is not an account given soon after the occuri-ence. 
If the dates on which these several accused wei’e 
arrested, when they were brought to Islampur, and 
when all of fliem exci'pt No. 1 Avei-e taken to the Third 
Class Magislnite for having their confessions recorded, 
be carol ulD examined, it is clear that there is no 
guarantee in the present case that all the accused were 
kept sepamte and that they gave their account.s indepen- 
dently ot one anothoj". From the accounts which they 
give of the occuj renee, and particularly of the persons 
who took part in the dacoity, 1 am unable to saj’- that 
previous concert is highly improbable. None of .these 
conli'ssing co-accused is entitled to any jiarticular 
consideration on the score of good character. In fact, 
none of the conditions contemplated in the illustrations 
qualifying ill. (6) to sections lid is found to exist in 
the present case. 

J? urther, these statements have not been and cannot 
cstcf by c]o.ss-examinatlon and are not made on 
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oalh. T mu unable to af?ree witb tbe learned Sessions 
Jiulge wlien he says that in this ease he has no doubt 
tliat any dc'gret' ol' cross-examination "SYOuld only have 
coulirmed the trutli o! the conl'essions. This is an 
assumption whicli it is easy to make but ditlicult to 
subiltantiate. I, for my part, am unable to say that 
cross-examination would have only coniimied the truth 
of the statements in this particular case. 

Having regard to ail these considerations, I am unable 
to place any reliance uiion the confessions of the co- 
accused so far as they implicate persons other than 
tltose making the confessions. I do not consider it 
necessary lo enter into a detailed consideration of these 
statements. After considering tlunn carefully I feel 
clear that they fail to establish beyond reasonable doubt 
that the pi-esent appellants took i)art in the dacoity. 

T am of opiJiion, therefore, tliat the convictions and 
sentences should be set asitle and the appellants (/.e., 
accused Nos. 4, i), 10 and 11) accpiitted. 

Owing to this dilference of opinion, the appeal was 
heard by ISlacleod, .f., on the 13th September 11)13. 

De.s'u/, with 6'. V. Uao and H. D. Gnuiastr, for the 
appellants: — It is imdis])nlod that the only evidence 
against the appellants is the <-onfessions made by seven 
co-accused at the trial. These confessions are iro 
evitlencc and cannot by themselves support the convic- 
tion of the appellants. 

I submit, first, that the Sessions Judge was bound by 
the decision of Queni-Empresti v. Khandia bin 
Pa}}ch(fi'> ; and he ought accordingly to have acquitted 
the appellants. Secondly, the confession of a co-accused 
is no evidence ; the Court may take it into con- 
sideration ; but no conviction can be based on it so long 
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1913. as it is uncorroborated. Tliirdiy, even if tlie Court 

Emkkeor" 'treat it as evitlence, then regard must be had to the 
,, rule of construction laid down in an unbroken series of 

ijANGAPFA 

Kardbppa. decisions in this Court that the uncorroborated con- 
fession of a co-accused is not enough to warrant the 
conviction of the accused. 


The decision in Queen-Empress v. Khandia bin 
PanduP-^ was binding on the Sessions Judge. The 
appeal should therefore be allowed on this short point, 
and the appellants should be acquitted. 

Secondly, the confession of a co-accused is not 
evklence as defined in section 3 of the Indian Evidence 
Act, since the co-accused is not a witness, nor is his 
confession a documentary evidence. Section 30 also 
does not malce it evidence. It can at most be supple- 
mentary evidence, but not evidence by itself. In other 
words, it is (jnasi evidence, its effect being limited : 
see Queen-Empress v. Khamlia bin PanchP^ ; Emperar 
V. LaHt Mohau Chucherbufty^K 

Thirdly, tlie imint is concluded by a long series of 
decisions in every High Court : see Q^ieen v. Chunder 
Bhuffacharfee ’^^ ; Borindra Kumar Ghose v. Em- 
peror^*'> ; Hey. v. Ambigara HulayiP'> ; Giddigadu v. 
Enqjeror ^^^ ; Queen-Eiiqjress v. Eosa Jiixpb ; Queen- 
Empress V. Khandia bin PaiukP ^ ; Beg. v. ; 

Qv.ee n-Empi;oss v.BayaJP^ ; Qu een-E mgjress y.Ganapa- 
bhat^^. The case of Emperor v. KelirP'^^ is against 
the current : but it appears that the confession there 
was corroborated. 


0) (1890) 15 Bom. 66. 
w (1911) 38 Ciil. 657 .it pp. 5«7. 688. 
(9 (1875) 24 W. li. 42 (Cri. Rid.). 

(^1 (1909) 37 Cal. 467 <it p. 605 
(1876) 1 M*<1 163. 

(11) (1907) 29 All. 


(8) (1909) 33 Mad. 46. 

(71(1885) 10 Bom. 231. 

(®) (1876)Ratanlars Cri. Cab. 108. 
(i‘) (1886)Ratdtilars Oil. Gas. 311. 
(10) (1889) Rataiilal’bCn.Ca& 456. 
4 at p. 441. 
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Fiti'tlier, the confessions in the present ca.se are all 
retracted. The reti'actation may not have any effect 
a^ijainst the confe.ssing accnseil ; hut as against the co- 
accused, a I'etracted confession has no weight at all : see 
Yasi)i V. Kiu(j-E})ipproY^\ 

SfiriiuiiiKiii (Advocate (roneral), with 8. 8. Pnfkcir^ 
Oovernment Pleader, foi‘ tlie Crown: — Section 30 of Ihe 
Indian Evidence Act says that the Court may take the 
confession of a co-accused into consideration. It can 
only do so by treating il as evidence. The Evidence 
Act states fij'st of all, what is evidence, fr then proceeds 
to considei', wliat is relevant evidence ; and il Hnally 
addresses itself to tbe iinestion, what evidence anionnts 
to ])roof. It provides nowhere for the quantum of 
evidence to he gham in any particular case. The con- 
fession of co-accused is evidence ; and a conviction may 
he founded on that evidence : see Emperor v. 
AV/o-/®. 

In tlie present case, seven acerised persons have con- 
fessed, several of them on more than one occasion. Bach 
of them is connhorated in material particidars hy the 
remaining confessions. They are cumnlative. They 
are believed by the Sessions .fudge to he true. They can, 
therefore, support hy themselves the conviction of the 
appellants. 

Drsai, in reply. 

Cur. adr. vtilt. 

Macleod, J. : — In this case eleven persons were tried 
jointly before the Sessions Judge of Bijapur sitting 
with Assessors on a chaj-ge of dacoity. All w'-ere found 
guilty and sentenced to various terms of imprisonment. 

Accused Nos. 4, 9, 10 and 11 preferred an appeal to the 
High Court which wars heard by Heaton and Shah, JJ. 
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Tlie learned Judges having difCered, the appeal has been 
referred, to me for final decision. 

It is admitted that there is nothing on the i*ecord 
which can be said to implicate the appellants in the 
dacoit j, which undoubtedly was committed on the 18th- 
19th January 1913, except the confessions of the other 
seven persons who were tried jointly with the appellants. 
No. 1 confessed before the Committing Magistrate ; 
Nos. 2 and 5 confessed before the Third Class Magistrate 
and the Committing Magistrate ; Nos. 3, 6, 7 and 8 
confessed before the Third Class Magistrate but 
retracted their confessions before the Committing 
Magistrate. Before the Sessions Judge all the con- 
fessions were retracted. 

t Section 30 of the Evidence Act is as follows : — 

‘‘ Wlii 11 inoie poisons tlnii one aie boiii^ liied puiitly for tlie same oiTeme, 
and a coiittssiou !)v oia^ of siuh peistais <tlfcctiiig himself and some otlier 
of siifli poisons is piowd, tlie Oomt iiu\\ take into t onsideration such con- 
fession as against siuli otiiei peison as wdl as against the poihoii vlio makes 
such conft^ssion.” 

It seems surprising that this section which has given 
rist' to so nnich discussion, so much conflict of judicial 
opinion, as to its jval moaning, should have continued to 
exist witliout amendment. 

The confessions made by the co-acensed afllecting 
themselves and the api^ellants having been proved the 
Court was entitled to take them into consideration as 
against the appellants. 

It seems to me immaterial whether such a confession 
is called ‘ evidence ’ or ‘ matter’. If aiiything that a 
Court may take into consideration to enable it to come 
to a conclnsioji whether the guilt of an accused person 
is proved, can be called evidence, then the confession is 
evideuice, but that jjart of it which affects another 
accused is not evidence as detuied by the Act, and the 
Jact that it is iucUided in the Magistrate’s record of what 
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the confeHsiiig accused admiucd against lunisolf, 
is relevant, in my opinion makes no flilleronce. 

It lias been argued for tlie appellants tluxt us a matter 
of law the Court could not convict on these confessions 
standing by themselves, that the confessions referred to 
in section 80 must lie unretracted confessions, and that 
in any event the section must be read us if it said that 
the confessions might only be taken into consideration 
along with (jther evidence against the accused. 

1 tin not think tliat ‘ c<jnfession ’ in section 80 can be 
restricted to an tin retracted conl'eshlon, as (nice a con- 
fession is proved it may be takem into consideiittion. 
North) 1 think that words can l)e read itito the section 
when there is nothing in the section to fetter tlie discre- 
tion of the Court, or that there is anything in the section 
itself which prevents a Court from convictitig after 
taking the confession into consideration. 

But T do think that the High Courts in India have, us 
they are clearly (Mititled to do, laid down rules of 
practice which deseiwe all the reverence of law, so ihat 
they ought to be observed by .Judges when e.vercisiug 
their discretion under section .80. 

It was decided in this Court in Qne/>ii-Enipi‘f‘!^s v. 
Khandia bin Pnndid^'^ that a conviction founded solely 
on the confessions of co-accused could not he sustained. 
My brother Heaton has declined to follow that decision 
because the ratio decidendi was that the confessions of 
the co-accused were not technically evidence within the 
definition of section 3 of the Act, and this Court has since 
then repeatedly held that such confessions were evidence. 
But as I have already stated, if these confessions can be 
called evidence, it can only be by using the word 
‘evidence’ in a wider sense as meaning ‘ any matter 
which the Court may take into consideration.’ 
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In my opinion Ibis decision laid do^\’n a definite rule 
of practice and not having been reversed by any later 
decision it is Ifinding on me. 

The confession of a co-accused stands on quite a 
different footing to the testimony of an accomplice, 
wliich the Evidence Act treats as liaving a higber 
probative value than similar evidence bas according to 
Englisb law. In England it is a rule of practice tbat 
Judges sbould direct a Jury to acquit unless they con- 
sider tbat tbe testimony of an accomplice is corroborated 
in material particulars by independent evidence. In 
India a Judge is entitled to direct a Jury tbat they may 
convict oil tbe testimony of an accomplice without 
corroboration if they believe it, xirovided tbey are duly 
cautioned. Again tlie testimony of an accomplice may 
be corroboraled iw tbe accounts given by otber 
accomplices (section 114, ill. ih)) whereas in England 
tbe corroboration must bi' by independent evidence. 

In my opinion a Judge sitting with Assessors ought 
never to convict an accused solely on tbe confession of 
a co-accnsed, since be has no materials before him to 
enable him to decide whether as against tbe accused it 
is true or false. If be is sitting with a Jury, be bas a 
discretion, either to witlidraw tbe confession from tbe 
Jury, or to put it before them with tbe direction tbattbey 
ought to acquit unless it is corroborated in material 
particulars by independent evidence. It bas been 
contended by tbe prosecution tbat seven co-accused in 
this cuse have made confessions before a Magistrate, 
affecting themselves and tbe appellants, and tbat tbere- 
foi’e eacli confession bas been corroborated by tbe others. 
I agree with my bi-otber Shah that section 114, ill. (&), 
only applies to tbe testimony of an accomplice given on 
oath before tbe Court, and not to confessions before a 
Magistrate. Once it is laid down tbat a Court ought not 
to convict on tiie confession of tbe co-accused, it follows 
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that it ought nut (o couvnct however many of the co- 
accnsod have confessed. I agree with my brotlier Shah 
that the conviction ant! sentence sljuidd he set aside 
an(i the appeliants acquitted. 

Rs. 240 taken from accnseil 1 to i)e returned to him. 

Ajypeal allowed. 

E. E. 


APPELLATE CTYIL. 


Befo)( Jfr. Justice Jleafou awl Mr, Justice Shah. 

DIXKAIi 11 Alii KULKARXI (oiatawL Diiri \da\ r), Apilijaxt, v. 
CFlHAlTiANLAL NARSIDAS AM) VNoiircR (oui(MN\l PiAiNriFFs), 

liEsPONDEMS. 

LimHatlmiA(f(IX of 190S) Article'^ 116 ami 66, <^eefion 19 — Registered 
howl — Suit to lecorer mnw^if due on the bond — Period of limitation — 
Aelnoudedgincnt (oniained in pronussorif notes. 

OiithelTtli fliiue 1<S97, llio clofomlTiit a reg istored moi tgago bond 

in favoiir ol tin* pliiutiir It was attested b> i)iH^ witness and made the 

mortgage amo.int repiyable iii tine* iii>{ diueiits, t!u‘ 1 ist one becoming due on 

the 24th 4un(‘ 1900. Oxi th< 24th August 1903, the defend uit passed a 

% 

promissory note in fxvour of the phmtilt>, whenMii he stitel : “ Aii account is 
taken to-diyand the am > mt dm uaLr the mutgige deed is set apart.” 
Agiin, oiith* lltli August lih) >, h pis>nl an )ther ptomissoiy note wdiich 
recited : “ Besides this th ^ m iitgige debt is distinct.’’ The pdainliffi sued on 
the 6tli August 1910 to r(VM)\er tlie mniey due undei the bond . 

Held, tliat the woirds used m the iw > promise uy notes .imounled to acknotv- 
ledgments within the meaning of section 19 of the Limitation Act. 

Held, further, that the suit \\asgo^ eined by Aiticle 116 and not by Article 66 
of the Limitation Act, for though the suit wms in form a suit for money due 
on a bond, it \Yas in substance a suit for coinpensition for breach of a contract. 

Ramdin y. KalUa Pershad^^'i and BulaJcM Gann Sket r. TuharanMat^^h 
commented on. 

Fii St Appeal No. 206 of 1 91 2. 

03 (1884) L. II. 12 1. A. 12. (^) (1889) 14 Bom. 377. 
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Appeal rrom the decision of N. B. Mujnnidar, Addi- 
tional First Class Subordiiiale Judge at Dluilia. 

Suit to I'eeover money. 

The defendant executed a registered mortgage bond in 
favour of the plaintiff on the 17th June 1897. It con- 
tained a personal covenant. It was attested by one 
witness. The sum advanced was repayable in three 
instalments which became due respectively on the 5th 
June 18.)<S, the 21th June 1899 and the 14th June 1900. 
Tlie instalments were not paid. On the 24th August 1903, 
the defendant passed a promissory note to the plaintiff, 
wlierein lie slated: ‘‘An account is taken to-day and the 
aniDunl dae under the mortgage deed is set apart.” On 
the 11 ih Aiianst 190(1. he passed another iiromissory 
note wijich jvcited: "Resides this, the mortgage debt is 
distinct.” 

On the (ith Aunu^t 1910. the i)laintiff tiled tJie present 
suit to I’ccover the money duo under the registered 
bond. 

'i'he 8'i0 )r(lina1e Judge held that the registered bond 
not having been attested by two witnesses could operate 
onlya^a winple b )nd, that the two promissory notes 
wei'e acknowledgments within the meaning of section 19 
of the Limitation Act, and that the suit was governed by 
Article llti of the Limitat ion Act. He. therefore, decreed 
the iJaiiitilfs suit. 

The defendant appealed to the High Court. 

Ch'i'fif/K with.,1. 1”. Le/e, for the ajtpellant : — The case 
is governed not by Article 116 but by Article 66 of the 
Limitation Act. ^se l^amdln y. Kalka Pershad''^ and 
Bulakh i Ganu Shot v. Tuhammhhaf^^. Article 116 
applies only when the suit for compensation for bi'each 
of contract in writing registered, that is, to suits contein- 


co (ISht) L. K. m r. A. I:i. 
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plated by section 7H ol' the Indian Contract Act. See 
P. P. <. 5 - Co. V. Bhagiiriudas^^h 

The promissory notes are not ackno^vledgmeJlts within 
the meaning of section 19 of the Limitation Act. 

W. B. Pradhan, for the respondents : — Article 116 
governs all suits brought on registered writings. The 
article applies to suits to recover money on registered 
bonds. See Ganesli JCrialDi v. Madliavrav JRavfP^; 
Hum in AH Khan v. Hafiz AJi Khan^"^ •. BHnivasa v. 
Pengamnii AiyangaA^'^ Sauxiha Khandapa v. Ahaji 
Jotimr^^'>: Goma/i v. Suhha)xq/appa^^'> Bln Bogal Singh 
V. Gopal Sai'un Xarain Singh‘S. 

[Shah, J. : j'cEerred to IBunoinvar Pcn'xhad v. Raj- 
kiintari Rnttun KoeA^C] 

Gadgif in reply. 

Shah, .7. : — Tlie present appeal arises out of a suit 
brought by the plaintitrsto l•ecover money by sale of the 
mortgaged property described in the plaint and in the 
alternative, in case a decree for sale of the prox)erty can- 
not be passetl, for a tlecree personally against the 
defendant. The bond is dated the 17th of June 1<S97 
under which the defendant agreed to pay the amount of 
the mortgage debt in three instalments, the first instal- 
ment being payable on the 5th June bS98, the 2nd on 
the 24th .fune 1899, and the 3rd on the 14th June 1900. 
The plaintiff relied also upon two acknowledgments 
contained in tAvo promissoiy iiotes, dated the 24th August 
1903 and 11th August 1906 respectively. The suit was 
filed on the 6th August 1910. The bond being attested 
only by one witness is inoperative as a mortgage bond. 
The lower Court has, however, passed a decree against 
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the defendant personally, holding that the plaintiffs’ 
claim is witliin time. 

In appeal it has been contended on behalf of the 
appellant before ns that though the bond sued on is 
registered, the claim is beyond time inasmncli as Article 
66 and not Article 116 of the Limitation Act, Schedule I, 
is applicable, and that the acknowledgmejits which 
have been held by the lower Court to be good acknow- 
ledgments are really not acknowledgments within the 
meaning of section 19 of the Limitation Act. It is also 
urged that the personal decree cannot be legally passed. 

With regard to the first point, reliance has been placed 
upon two cases, vis., Ramclin v. Kalka PershaeP'^ and 
BidakJii Grcmu Shet Tukaramhliat^'^^. On the 
strength of certain observations in these two cases, it 
has been urged that Avhere the suit is in form a suit on 
a bond. Article 66 should be applied, and not Article 116, 
even thongh the bond may be registered. Several other 
cases have been citetl at the bar having j'eferenco to this 
particalar point, and on a consideration of all the cases 
and the observations in the above two cases, I have 
come to the conclusion that the current of decisions, 
which is against the appellant’s contention, is In no way 
disturbed by the observations relied upon by him. It 
has been held by all the High Courts in India that 
though the suit may be in form a suit for money due on 
a bond, still it is in substance a suit for compensation 
for breach of a contract within the meaning of Article 116 
of the Limitation Act, and the period of six years 
provided in that article would apply if the bond is 
registered. I need refer only to the cases of Ganesh 
Kt'isim V. Madhewrav Ravj'iP'^, Amritrav Vinayak v. 
Vasudev^^, Husain All Khan v. Hafis Ali Khan^^, 

w (1884) L. R. 12 1. A. 12. (t (1881) 6 Bom. 75. 

(1889) 14 Bom. 377. W (1882) P. J. p. 291. 

(0 (1880 3 All. 600. 
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Ncmhat Singh v. Indar 8ingh''^\ TJmeslt Chimder v. 
Adarmoni Dasi’-^\ Din Doyal Singh v. Gopal Sanm 
Narain Singh'^'^ and Srinivasa Raghava Dilcshadar y. 
Rengasami AiyangaA^ . It will thus appear tliat the 
Courts have consistently taken the same view both 
before and after the ruling in Ramdin v. Kalka 
Persliad^^h This view derives further support from the 
observations of the Judicial Committee in the case of 
Kameswar Pershad v. RajMimari Ruttun Koer^^\ 
where, in a suit based upon a registered instrument, it 
was observed that the period of six years, and not a 
period of twelve years, would apply to the case. With 
regard to the observations in the case of Ramdin v. 
Kalka Pershad^^\ I may say that, having regard to the 
facts of that ease, tbe only point which arose for decision 
was whether for the purposes of personal liability the 
period of twelve years under Article 132 of the Limita- 
tioir Act applied to the case. There was no point in 
that case as to whether the period of limitation appli- 
cable would be three years or six yeai's. Therefore, the 
obsei'vations in the case ot Ramdin v. Kalka Pe7'shad^^'^ 
about the shorter period of three years being applicable 
were not necessary for deciding the appeal. As the 
observations in the case of Kameswar Pei^shad v. Raj- 
kuniari Ruttuyi KoeA^^ are in consonance with the 
current of decisions of the Indian Courts and in conflict 
with the dictum in the case of RaynduiY. Kalka Pershad^^\ 
I think that it would be proper to accept the view which 
has found favour with the Indian Courts. As regards 
the case of Bulakhi GanuShetY. Tuka7mmhh,a,tS^ ^ hav ing 
regard to the facts of the case, it is clear that it was not 
necessary to decide whether the period of limitation 

(1) (1890) 13 All. 200. w (1908) 31 Mad. 462. 

(2) (1887) 15 Cal. 221. (5) (1884) L. B. 12 I. A. 12. 

(3) (1891) 18 Gal. 506. W (1892) L. E. 19 I. A. 234, 

(1889) 14 Bom. 377. 
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applicable was three years or six years. The observa- 
tions of the learned Judges are based upon the dictum 
in the case otRamdin v. Kalka Pershad^^ and upon two 
cases which on reference I find to have no bearing on 
the question as to whether to a suit on a registered bond 
Article 66 or Article 116 would apply. I think, therefore, 
that the lower Court has rightly applied Article 116 to 
the present case. 

As regards the argument as to acknowledgments, 1 am 
of opinion that the words used in the two promissory 
notes do amount to acknowledgments within the mean- 
ing of section 19 of the Limitation Act. I am unable to 
see why a personal decree cannot be passed. The only 
consideration urged by the learned counsel for the 
appellant is that as the bond provides that the executant 
is to pay the balance personally after the proceeds of the 
sale should be credited to accounts, and that as no sale 
can be effected undei the bond there is no liability what- 
ever. The words in the bond, however, “ as stated 
above I shall rej^ay the amount with interest ” contain 
a distinct undertaking to pay, and the effect of these 
words is in no way limited by the subsequent under- 
taking to pay the balance in case of deficiency. 

I, therefore, affirm the decree of the lower Court Muth 
costs. 

Heaton, J. : — I concur. 


Decree confirmed. 
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Bpfo)e U) JuUitp Bmmayi and Mt Jnsfa e Macleud 

BEIATT 1) VHY VBHAI ^[UTIHA.M v\i) vnojhik (ohiginat DrFLM)AAis), 
Aim 1 A\is, y PANDYA BHFNIL \.L KLSflOBDAh vnd gihi ps (original 
PrAiMin ) Blsp()M>cms 

^fahoniedan Ban — Rirjhf of i»p pmptam — LtlHjatmn bdneoi Hnidns — Adi^ptuni 
of pie-emptwn as usaqp — Bidden of pj nijt—Anf lenf and niuuiahle insfom-— 
PiC enption, a j^osonal uijhf not disfendfhle t<i hens — A cnstfim tannat ht 
pioeed hjj the admibs/on of pinties tn thin lannsel 

In litigation between Iliiulns wIrk oik r)ut\ ilk^t^ the idoption oL i wliob 
In inch of the Ahhomediii L iw such is tint o1 pu tinption iiid the otlni 
piitv Kpiidicitts the ipidieatKii e»t tlie touiw^ii I iw n lies \ei\ Ik i\ih on thi 
paitj dlts^nig to pi o\ c tint th it 1 ii\ has la en idoptod i a usai,( iiidioiildlH 
pioeed to hue been so idoidcd ])> pioot oi uieieiit and ineiiuhh ensioin 
Sin !i i ]mt\ must stuid oi i dl b\ the stiiet Aldioniidin Ln\ o1 pn eniption 

ileiici ilh sp( ihniv, tin ii^hl oi pt( imption is i [leison il i^lit whidi muh i 
the Mihonudin Liw would not disi^nd to liens 

P( 1 Mvi 1 1 01) T — A ( ustoin umst he pio\ ed b\ LSidi nei iniln hist nistinei 
and one( itispioeidtlu Couils ui uitith d 1o h < ogni/i its existeiuf A 
eustoin cannot be pio\td b) tin ulmission ol the piitn s (n tin n eounst I bet oh 
the Couit 


Second appeal ai>ai list the decision ol' C. N. Melita, 
Joint Judge oi Ahmedabad, leveising tlie deciee ol 
M. ei. iUehta. Snlioidinato Jiidne of Boisad. 

The plaintids sued to obtain a decieo for pie-einption 
ill respect of an oid/ in the to^Yll oL Boisad against 
dotendaiitb 1 and 2. the vendors, and defendant J, the 
vendee iindei a legistered deed ot sale dated the 1st 
July 190<S. 

The defendants ans-vveied inter alia that the suit was 
not inaintainahle under the law of pre-emption because 
the grounds on which the right was claimed to have 
originated were not true and that the parties were 
Hindus and there w'as no custom in that part of Gujarat 
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where they lived to ajiply the law of jive-einption to 
Hindus. 

The Buhordinate Judge found lhat the plain! ids had 
the right to bring the suit in spite of the fact that the 
father of iilaintifif 1, grandfather of plaint iflf 2 and 
husband of plaintiff 3 had brought a similar suit in 
respect of the very right, namely, suit No. 660 of 1903, 
which abated on his death on the 2Sth January 1909, 
his heirs, plaintiffs 1 and 2 being disallowed to continue 
the suit on the ground that the right of pre-emption 
was, under the Mahoniedan Law, jie/'sona/, that defend- 
ant 3 had, however, a preferential right to pre-empt the 
house to that of the plaintiffs and that in any case, as in 
the second ceremony (fakib-i-ishhacl=in\ociitioi-\ to 
witnesses) reference was not made to the fact of the 
first immediate demand (ialab-i-moivasibat) having 
been previously made, the defect ivas fatal to the 
plaintiffs’ claim under the Mahomeclaii Law. He, there- 
fore, dismi.ssed Ihe suit. The Buhordinate Judge in Ids 
judgment obsej'ved : — 

Casth ( onioB the point taken 111 tlu wiitkn statement About tluue being no 
1 ustom pie-eiuimon amongst Ilindus in tins Dislnct. No issue v as askedfoi. 
But it is said it was the dntvof the Conit to laise the issue, aiise as it did out 
of the pleadings, of Its own motion. I lx lieve that all (onceined did not fee] 
its necessity in d«*feieix (‘ to the pidicial leeognition ot the iiistom in b Bom. 
11. C. K. noticf'd since as pre\alent tliKuighont Gujaiat in all tlx* standaid 
text-books. It is tiue that the inling quoted \\as appaiently an nistauee of 
oAci-geneialization that the on];y vhei(‘ the light was allowed came from 
Surat and Broach, which do not constitute Ihe whole of Gn-jarat ; that iier<‘ 
in thebe paits, it is kiiowm to he a recent inno\ ation not onh from all leliable 
somvcfe of infoi inatiou hut from tlie abyencf* of any single lepoited case ; that 
if the quGbtion comes to ho consicleied, as a mattei of piinciple and policy, 
the opinions of learned authors and Judges as to the inheient evils of the right 
{pkk I. L. R. 1 All. 207 ui pp. 208—209 and MacNaghten’b preface, p. XVII, 
5th edition, 1882) and its tendeiicc 1o depieciate the \aliie of pioperty willhav e 
to be respectfully dealt with I do not think this Court is at lilieity to reganl 
the point as still opem 
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On appeal by the plaintiffs the Jnd^e reversed the 
decree and allowed the plaintiffs’ claim. 

The defendants pj'eferred a second appeal. 

G. K. Parckh for the appellants (defendants). 

Weldoit, witli Cr. S'. lUiikjaonJ.ar, for the I'espondents 
(])Laintiffs). 

Bbaman, ,1. : — In this suit the plaintiffs sue to enforce 
an alleged right of pre-emption in respect of certain 
property in the town of Borsad, /ilia Kaira. All parties 
to the suit ai*e Hindus. The written statement resting 
on this fact alleged that there was no local custom 
authori/ing the application ot the Mahomedan Law of 
Hhalfa or pre-emption. Doubtless that passage, if 
correctly (|noted from the written statement by the 
learned trial Judge, was not very happily woided, as 
he at least appears to have thought that had he raised 
ah issue, the onus of proof would have lain upon the 
defendants. 1 am very clearly of opinion that in litiga- 
tion between Hindus where one ])arty alleges the adop- 
tion of a whole branch of the Mahomedan Law, such as 
that of pre-emption, and the other party repudiates the 
application ot the foreign law, it lies vei-y heavily on 
the party alleging to i)j'ovt' tiiat that law has been 
adopted as a usage and could be proved to have been so 
adopted by i)roof oi ancient and invariable custom. 

In this case the leartied trial Judge merely mentioned 
the point at the conclusion of his judgment but it is cleaj- 
that the defendants’ pleader must have made use of it 
in his tinal address, and i am of opinion that the pleader 
was right when he said that in tlie state of the pleadings, 
it was the learned trial Judge’s duty to have raised the 
issue of custom upon which alone the plaintiffs could 
have succei'ded in this suit and have thrown the burden 
of proving it upon them. This was not done because it 
appears to be generally acce])ted that the Mahomedan 
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Law of jii'e-emption lias been adopted as paid of tlie 
customaiy law aiid usage of the Hindus of Gujarat 
generally. This notion which certahily is widely spi'ead 
tln'ougbont tbe whole legal profession, appears to rae to 
j’est upon no solid foundation whatever. It is tracealile 
in this Ooirrl to the case of Gordhaiidas Girdharhhat \\ 
Prcnilwi‘^\ decided by Gibbs and Melvill, .hi. Tlie facts 
in that case appeal' to have beeii tliat the trial Oourt 
took evidence of the alleged custom and found as a fact 
that it was not established. But their Loj'dships in appeal 
overj'uled that finding I'clying apparently upon numer- 
ous decisions to the contrary in the Snddai* Adawlats of 
Broach and Surat. That is to say that tlie decision 
re.sts not upon any proof of custom in the particular case 
but on the supposed proof of that custom in othoi' cases 
decided in other Courts. The leai'ued .fudges gave as a 
case in jioint (taken I suppose from the numerous cases 
which tliey believe to have been decided in the Saddar 
Adawlats of Broach andSurat) thecase otNa/'uii Niti'i^uee 
V. Premclniiid Wullubld^\ decided by Eorbes and 
Newton, ,T,1. That case came from Sui'at and the ti'ial 
.fudge without apparently having taken any evidence 
wdiat ever of t heal leged custom, expressed his opinion that 
the custom wms formally established at any rate in the 
town of Surat. The ajipeal Court did not find any such 
custom proved and taking a short cut to their decision 
said in effect that if the parties really had been govei'ued 
by such a custom drawn from the Mahomedan Law, the 
necessary j'ccpiii'einents of that law had not been com- 
jjiied with, while if they wej'e not governed by any 
such special custom, then they had no right of pre- 
em])tion undej' the Hindu Law and so dismissed the 
claim. Now that is the sole foundation in the case 
law for this exti'aordinarily large doctrine, wliich, as I 
say, disseminated chiefly by tradition, I think, passing 


(i) (1809) 0 Bom. 11. C. It. (A. (J. J.) 2GB. 
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IVoiii lip to lip in the profession and confirmed by 
couiinentaries and text books is that the complete and 
highly technical Mahomedan Law of pre-emption has 
been adopted not only in the towns of Snrat anti Broach 
bat by every Hindu inhabitant of Ouiaj'at. It will be 
observed that even admitting the cojTectuess of the views 
expressed by the learned .Judges in Gordhandaf^CTirdhar- 
hhai V. their decision goes no fuiJhor than the 

territorial jurisdiction of the Ruddej- Adawlats of Rnrat 
and Broach. We are not in a position to coiisidea' any 
other cases decided in tliose Adawlats which are merely 
collectively referred to by the learned .Judges but if the 
single case they do cite is typical of the rest, it suppoiJs 
my view that the ibundation of this docti'ine is, to say 
the least, extremely narrow and extremely insecure, 
(lujarat contains other districts than Surat and Broad) 
and the population of those districts, particularly Kaira 
and Paiich Mahals, is of an essentially different cljaracter 
I'i'om the population of the towns at any rate of Rurat 
and Broach. Between the decision of 186!) which I have 
just referred to and the decision in flewa y. Dn/ahJidas^^ 
in the year 1902 (Batty and Aston, .J.L). I have 
been unable to disco vei' a single authority in this Court 
which supports the view expressed by the learned tjfal 
•luclge and evidently appi*oved by the learned .Judge 
in appeal, in this case 1 think it is v^ery necessary to 
express my most emphatic disapproval of such methods 
of extending Customary law. The paificulai' law 
which is thus sought to be made apifiicable to ihe entire 
population of a Province is a law which the Court.s, ] 
think, would only so extend with the very great I'St 
j-eluctance and on compulsion after being satisfied iu 
proper cases and upon proper evidence that that law 
had been adopted from time immemorial and had been 
invaiiably and consistently acted upoji fiom time 




D.1HVA11HA1 

ManE4M 

'V, 

Chunilal 

KeSHOEDAs. 


0) (l8Gi)) 0 Bom 11 (J. B. (A. C. J.) 2G3. 


(2) (1902) 4 Bom. L. 11 811, 


1H<S 

1918. 


Dahvvbhai 

Mo HR AM 
r 

Chumial 

KKsnoRDA&^. 


THE INDIAN LAW REPOETB. [VOL. XXXVIIJ. 

iiiiniejiuoiial to the present day to those Hindus ol 
(jiijamt who ave now upon mere assumption said to have 
incoj-porated it in their own Hindu Law with which it 
has alisolutelv no afiinity in any point. In all fatni’e 
cases I hope that where a custom of this kind is alleged 
as the foundation of a claim and is denied by the defend- 
ant, tlie trial .fudge will insist upon stjuct proof of it and 
will not be misled lyv the vej-y general dicta to be found 
in the two cases of Goi'd/iondas G-ii'dhcii'hliai v. 
Pmtthor'^^ and Bnva v. Dulahhdas^^'^ to which I have 
just referred. 

The learned counsel for the plaintiffs has suggested 
that if this Court takes that view of the custom, or rather 
1 slionld say of the maimer in which the alleged custom 
has virtually been ])resiimed to exist In the present case, 
it Would i)e desirable to frame two issues, namely, 
wlietlier the plaintiffs ]iroved the custom upoji wdiich 
they rely and second, whether, if so, the plaintiffs have 
conformed to all the i‘e([uii-ements of tlie Mahomedan 
Law of pre-emption in the particular case, and remand 
those two issues to the Court below. 1 should have been 
only too willing to ck) so particularly in ordei' to ascer- 
tain whether, upon a proper trial, any evidence whatevei’ 
would lie forthcoming in suppoi't of the alleged custom 
but 1 felt that it would be merely wasting the moneys of 
the plaintiffs in this case for the sake of establishing 
a general pjEiciple, because eveti assuming that they 
il id succeed in establishing the custom they alleged, it 
appears to me loo cleai- to admit of argument that they 
wouht still be bound to fail in this litigation. The 
lilaintiffs cannot have it both ways. They must either 
acce])t the Hindu ]jaw or the Mahomedan Law. Under 
the Hindu Law, it is admitted that they have no right 
of pre-emption whatever. Therefore they must stand or 
fall (1 am now assuming that their alleged custom is 


w (18(3'J) t; Hdiii. li C. It. (.1 (' J ) ^G.S. 
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proved) by tbe strict Mabomedan Law of pre-einptiop 
and ill niy opinion tliey must fail. Tlieir father Kislsor- 
das originally brought a suit for pre-emption in respect 
of this property. He was one at least of tiie persons 
entitled to pre-empt, whether the other plaintiffs were 
entitled to pre-empt or not would depend not so inucii, T 
think, upon their relation to each other as members of a 
joint Hindu family as upon their being proijciiy classifi- 
able under the Mahomedan Law as those entitled to pre- 
empt. Blit either they were or were not entitled, and if 
they were, it is clear that under the Mahomedan Law 
each of them was bound to make liis claim the moment 
he knew of the intended sale to the defendant. It is 
found by the Courts below — indeed it was admitted 
before the learned .ludge of appeal — that none of the 
present plaintiffs attempted to enforce his right, what- 
ever that might have been undei- the Mahomedan Law 
to pre-empt when first the sale to the defendant became 
known. The only raemlier of tlie family who did 
attempt to enforce that right was Kishordas. During 
the pendency of Kishordas’ suit he died. None of the 
jilain tiffs in this suit were made co-plaintiff's witli him 
in that suit. On his death they applied to be entered as 
plaintiffs in his stead and so to be allowed to carry on 
that litigation. G-eiiejully speaking the right of pre- 
emption is a ])ersonal right which, under the Mahomerlan 
Law, would not descend to heirs. The Courts, therefoi'c, 
refused to allow any of the present plaintiffs to continue 
the suit instituted by Kishordas and that suit abated. 
Then on the veiy last day of the period of limitation 
allowed to them the plaintiffs filed this suit in their 
own right to'enforce their own claim to pre-emption. 
But it is perfectly plain that under the Mahomedan 
Law that claim coukl not. so advanced, be sustained. 
They had known for more than a year of the sale to the 
defendants and not one of them had gone through any of 
the requisite formalities of the Mahomedan Law of pre- 
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eniption. In sacli cij’cumslanceh any suit whicli tlioy 
brought St lictly under Mahoiuedan Law would be clearly 
predestined to lailure. Tliey seek to evade this by a 
blending of the Hindu witli the Mahoiuedan Law and 
the Courts below have acceded to their contentions in 
this resx)ect. I am however very clearly of opinion that 
the learned Judge ot Appeal was entii'ely wrong in thus 
giving effect in a pre-emption suit to the doctrine of 
representation liy a manager peculiar to the Hindu Law. 
In my opinion, therefore, no useful pui’pose can be served 
by remanding the issues suggested by Mr. AVeldon foi' 
trial upon evidence by the Courts below. I entertain no 
doubt whatever in my own mind as to what the decision 
in this case ought to be, and I would, therefore, now 
dismiss the plaintiffs’ suit with all costs upon them. 

Macleod, J. ; — I entirely conciu'. A custom must be 
proved by evidence in the tii'st instance and once it is 
pi'oved the Courts are entitled to recognise its existence. 
A custom cannot be proved by the admission of the 
parties oi- their counsel i>efore t!ie Court. 1 concur that 
the appeal should be allowed with costs throughout. 

Sn/i d/.svu/.s.scd. *1 ppai! allnived. 

ft. B. K. 
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111 a hiiit wiiicii wab oiigiaally liied as a Binall Uaiise (Joint hiiit in the Comt 
of the Subordinate Judge having both Small Cause and legular jurisdiction, 
the Judge transferred the suit, at a very eailj" stage, to his lile as oi dinary 
Judge as the lelief claimed by the plaintiffs depended upon proof or disproof 
of a title to immoveable propeity. Tiie Judge then passed a decree deciding 
the question of title. 

Held, that there was no bubstantial irregulaiity in thus eftecting the trans- 
fer and that it must be taken that the poweis eoiifciied by section 23 of the 
Provincial Small Cause Comts x\(t (IX of 1887) ueie put iii fouo in a leguLu 
mannei. 

Held, <ilso, that as it was a decite wimh could not be iiassed by a Conit of 
Small (\uises, it was noi a dcdcv 1 dhug within the kims of section 27 of tlu 
PiQ\in(ial Small t\ius(‘ ( units Aet (fX ot 18S7) md was theufoie, not huil 
but appealable 

Appljoatjun iindei- tlie extraoi'tiinajy juj'isdiciioi], 
(hection 115 ot tlie Civil Pvocedxire Code, Act Y of 1908) 
against tiie decree of V. 0. 'Kadnslcav, First Class 
Subordinate .ludge of Eatiiagiri, with apioellate powers, 
reversing tlie decree of S. A. Naih, Subordinate Judge 
of Dapoli. 

The plaiiitill's sued the defendants for the recovery 
of Rs. 5-8-0 as damages caused by tlneir removal of bam- 
l)oos, mangoes and jack fruits from trees standing on 
the land in suit which belonged to plaintiffs and wliicli 
had been in tholj' possession for many years. 

The defendant.-^ aiiswofed that the land in suit did 
not belong ro llie pJaiiitifl's and was lu'ver in their 
])ossossion. It ])eionged to the defendallt^ and was in 
their pos.session for a long time. 

The suit was originally tiled in the Small Cause 
jnrisdietiou of the Court but as the Coiu't was also 
invested with regular jurisdiction, the J udge tj-ansferred 
the suit from his Small Cause jurisdiction to his regular 
pirisdictlon as the light of the plaintiffs and the relief 
edaimed by them depended upon proof or disproof of 
the title to the land in suit. Having thus transferred 
the suit from the Small Cause to tlie ordinary jurisdic- 
It f)74— 10 
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tioii, the Sabordinate Judge found that the plaintiffs’ 
ownership of the land was not proved and he dismissed 
the suit. 

On appeal by the plaintiffs the Appellate Judge found 
that the decree of the first Court was appealable and 
that the plaintiffs had proved their title to the plot in 
suit. He, therefore, revej-sed the decree of the first 
Court and awarded to the plaintiffs Es. 2 as damages. 

The defendants preferred an application under the 
extraordinary jurisdiction, (section 115 of the Civil 
Procedure Code, Act V of 190(S), urging infe)‘ alia that 

i 

the Appellate Court had no jinisdiction to entertabi 
the appeal. A rule u/.s/ having been issuetl j-equiring 
the plaintiffs to show cause why the deci’oe of the lower 
Court should not be set aside, 

B. r. rklivaiii< ap])eared for the applicants (defend- 
ants) in sup])ort of the rule. 

P. V. Kerne appeai'ed for the opponents (plaintiff's) to 
show cause. 

Scott, C, J. : — The only question in this case is whether 
the lower appellate Court rightly entertained the appeal. 
The suit was oj'iginally filed as a Small Cause Coui-t 
.suit in the Court of a .Judge having both Small Cause 
Court anti j’eguhu' jui'isdictiou. Finding that the 
right of the plaintiff and the relief claimed by him 
depended upon proof or disproof of a title to im- 
moveable propej'ty which the Small Cause Court 
could not finally determine, the Judge acting nntler 
the power contained in section 2o of the Provincial 
Small Cause Courts Act caused the suit to be trans- 
ferred to his file as an ordinary Judge at a very early 
stage after the plaintiff had been examined. There * 
was no substantial irregularity in this. He could 
hardly return the plaintto bepresentedto another Judge, 
becau.se he himself was the Judge having jurisdiction 

I 
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to detefmine the qaestion of title ; and no point is made 
of the fact that the evidence of the plaintiff recorded 
before him as a Small Cause Court .Judge was used in 
the regular suit. We think that it must be taken that 
the powers conferred by section 23 wej'e put in force 
in a I'egular manner. He then passed a decree deci- 
ding the question of title. It was a decree which could 
not be passed by a Court of Small Causes ; it was not a 
decree falling within the teiuns of section 27 of the 
Small Cause Courts Act. and was therefore, not final. It 
was, therefore, appealable and the lower appellate Conid 
rightly entertained the appeal. In support of the 
ai'giunent that the deca-ee wms not appealable reference 
has been made to Kali Krishna Tagore Iziatannissa 
K/iafan^^h In that case the question was whether a suit 
■was cognizable by a Court of Small Causes wdthin the 
meaning of section .586 of the old Code of Civil Pro- 
cedure so as to bar a second appeal, and the learned 
.Judges came to the conclusion that the suit, although 
it might fall within the class of suits contemplated by 
section 23, would nevertheless be a suit cognizable 
by a Court of Small Causes. That, ho-wevei', is not the 
point befoj'c us. The fpiestion is whether the decree, 
which was actually passed by a Couj-t to w^hieh the 
suit oi'iginally so cognizable W’as l ransierrecl. was a 
final decree under the Small Cause Courts Act. For 
the reasons above stated we are of opinion that it was 
not. Therefore, we cannot intertere ujidej' our extra- 
ordinary juj'isdiction. We discharge the Pule with 
costs. 
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Befurt Sn‘ inicotf, Kt., Chwf Justwe, and Mi. Justice Bateheloi . 

HARI GOTIND KALKUNDRI (okiginal Plaintief), Appellant, r. NAH 
BejpUrnhem. SINGRAO KONHERRAO DESHPANDE, by the CouRr oi Wvrds 

AND OTHERb (ORIGINAL DCFDNDVNrb), RPSPONDENTS. 

On il Procedure Code (Act V of 1 908), Onlei XXI, Rule t (eorresjiondiiui 
fo Act XIV of 1882, section 225) — Court of TFan/s Act (Bom. A(t I 
of 1905), sections 31 and 32 — Executing Coiut. poirer of — Jurisdiction oj 
the Court whcJt passed the decree unde i execution — Sedion 32 of the Couit 
of W(trdB Act (Bom. Adi of 1906) not retrospective. 

^ ruder Oi dpi XXI, Rule 7 of tbe (JImI Piotedtiie Code (Act \ of IDOS) 

till (xeuitiiig Couit has no power to (picstiou the luiisdiction of the (Auit 
winch passed the (leoiec uiidei execution 

Section 32 ot the Comt of WiuR A( t (Bom. Act I of 1905) was not iiiteii 
• lu] to apply to pending suit' In tciins it leieis to suits ‘ hi ought b} oi 
igaiiibt’ a Gocerinnent waid. Section 32 must be lead witli section 31 wliicli 
pKwidcs that befuie siidi a suit is hi ought notice shall bo deli veicd to, oi 
leit at, the ottice of the Couit of AVaids. Thus section 32 does not apply to 
suits pending at tlic tiiiK* of tlu assumption o1 snpt iiuti ndc ncc o1 tin waids 
( state h;\ tlie Comt of AVaids '’j 

ICIEST iippeaJ iigaijiht the clet-ive paibBeci by L. C. 
Cramp, District Judge of Belgauin, in a darWiast for 
execution of a decree. 

The plaintiffs brought a suit against the defendants in 
the Court of the Joint Subordinate Judge of Belgaum 
for the recovery of Rs. 950 due to them under a bond 
dated the 22nd September 1894. On the 27th May 1907, 
tlje Subordinate Judge passed a decree for the recovery 
of the amount from defendant 1 personally and from 
the joint property of defendants 1 and 2. 

Subsequently the plaintiffs having presented a dai-- 
khast to the District Judge against the defendants’ 
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pi'operty which bad passed under the control of tho 
Collector of Belganin as the Couj-t t)f Wards, the 
District Judge dismissed the darkhast on tlie ground 
that unde]’ the provisions of the Court of Wards Act 
(T of 1905) the decree was a nullity and incapable of 
execution. 

The plaintiffs preferred an appeal. 

A. a. Bakhle, for the apj)ellants (ijlaintiffs) : — This is 
an application foi’ the execution of u decree in a suit 
brought against the defendants before they were made 
tlie wards of Court. Tlie suit was bj’uught in 1906. 
On the 18th May 1907 Oovej’ument passed a Resolution, 
Xo. 2098, notifying that the Court of AVards would take 
lip the maiiagement of the estate of the defendants on 
the 15th May 1907. These facts wejc lu'ought to the 
notice of tlie Hu bordinate Judge befoi'e whom the suit 
was pending and he was j’ecxaested to make the Court 
of Wards a party, but ho declined to do so on the 
g]’Ound that “the section had no retrospective effect ”. 
The deci'ee was jiassed on the 29th May 1907 against 
defendant || pei’sonally and against the joint estate 
of defendants 1 and 2. On the 5th June 1907, a notifica- 
tion under section 18 of the Court of AAhirds Act was 
issued calling upon pei’sons having claims against the 
Government wards oi’ theii- property to appear. The 
claim of the plaintiffs \vas accordingly submitted to the 
Court of Wards undei' section 15 of the Act, and after 
iuvcstigati on th e Court of Wards iss ucd a certificate under 
section 17 of the Act and this certificate was filed with 
the darkhast for execution. The lower Court held that 
under section 32 of the Court of Wards Act, it was 
obligatory on the Court to make the Court of Wards a 
party to the suit and that as the decree was passed with- 
out the Court of Wards being on the record, it was a 
nullity. The District Judge had the matter before him as 
an executing Court and it has been held that such Cburt 
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1ian ao jarisclictioii to into tlie question of tlie vali- 
dity of tlie decTde : Chintaman Vithuha v. Chuilanian 
Bajaj'iP. 

Next we contend tiiat the District Judge was wrong 
in holding tliat section 32 of the Court of Wards Act 
was applicable to the facts of the ’xn'esent case. Bec- 
tion 32 i i to be read with section 31 of the Act and they 
both refer to suits brought aftei- the application of the 
Act. They do not apply to pending suits. The Court 
of Wards is cognizant of pending suits and has unade 
provision about them in aiipropriate terms. Beet ion 15 
refers to pending suits and section 17 refers to pro- 
ceedings in execution being “ instituted or continued 
If section 32 had been intended to apply to xiending suits, 
the Legislature would have used similar words. We 
contend, therefore, that tlie view of the Buboj’dinate 
Judge, who tried the suit and passed the decree, w’as 
correct. 

We took all the steps necessary under the Court of 
Wards Act and olhaiued a certificate under section 17 
by which it would appear tiiai the Court of Wards liad 
adjudicated tiie claim and recognized ilie decretal debt 
as a just debt. The District Judge should iiave, there- 
fore, allowed the execution to proceed. 

N. A. Shii'eslirarkar for the respondents (defendants 
represented l)y the Court of Waitls) : — 

[Bcott, C. J. : — What locus standi liave you ?] 

We are brought oji the ivcord by the plaintiffs as tlie 
pej-son in possession of the estate against wJiich tlie 
decree has been xiassetl. 

We contend that the question of the validity of the 
decree can be raised before the executing Court : Imdad 
All V. Jagan The Court has to be satisfied 

® (1890) 22 Bom 47.5. • (3) (189.5) 17 All 47S p. 482. 
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that the decree is good befoi'e it exec-iites it : JSaji Musa 
Haji Ahmed v. Purmanand Mursey^^h 

If the defendants are minors, the Oonrt cannot pass a 
decree unless the minors are properly represented before 
the Court. The Court of Wards Act puts the wards also 
undei’ a disability, similar to tliat suffered by minors 
and lunatics. Consequent!}?' a decree obtained against 
a ward when he is not proiDerly represented by the 
Court of Wards would be a nullity. Proceedings 
before the Court prior to the decree withotit a proper 
repi'esentation would be unauthorized. 

[Batcheloe, .1. : — There is nothing beyond section ',>2 
to make the proceeding bad.] 

/h at would be so. If the Legislatin-e wanted to 
exclude pending suits, it would have done so in express 
terms. The Legislatiu'e was aware of pending iiro- 
ceedings since it refers to them in se'etion 17. The fact 
of the certificate being granted does not make any 
difference. 

The certificate merely certifies that there is a claim. It 
cannot make a decree good if it is bad. The Court has 
to consider if there was inherent defect of Jurisdiction 
in passing the decree. 

[Scott, C. J. : — The Civil Procedure Code of 1908 has 
made a change in section 225 of the Cbde of 1882 Ijy 
omitting the words “ or of the jmisdiction of the Court 
which passed it ”, Therefore the railo of the decision in 
HaJi ALusa Haji Ahmed v. Pnrmaaand Hursey'^^^ no 
longer exists.] 

We object to the darkhast for execution being pre- 
sented to the District Judge. The decree was passed 
by the Court of the Joint Suboi-dinato Judge of Bel- 
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gaum and under section 31 of tlio Civil Courts Act the 
ciarthast ought to have been made to that Court. 

Bakhlp in reply : — The darkhast was filed in the 
Distiict Court as that Court alone has the jurisdiction 
to entertain matters before the Court of Wards. The 
objection of presentation in the wrong Court was not 
raised in the lower Court under the present Code of 
1908. Therefore it cannot be allowed to be raised now. 
It must be taken to have been waived. 

Scott, C. J. : — This is an appeal against an oi-der ol 
the District Judge of Belganm dismissing an applica- 
tion for execution of a decj’ee ^vhich had been 
passed by the Joint Bnbordinate Judge at Belgaum in 
suit No. 246 of 1906. The decree was against defendant 
1 personally and against the joint estate of defei?H- 
ants 1 and 2. It has not been made clear to us why 
the application for execution was not made to, or enter- 
tained by, the Court which passed the decree. But we 
will assume that the ajiplication was rightly made to 
the District Court. Tbe learned District Judge dis- 
missed tlio application on the ground that the decree 
was a nullity and incapable of execution. There are 
cases which were decided under the Code of 1882 in 
which the opinion was I'xpressed that it is open foi‘ 
an executing Court to consider whethei' the decrca* 
sent to it for execution was passed by a Court having 
jurisdiction to pass it. The dictum to that etfect in tlu' 
Bombay Reports is to be found in Haji Haji 

Aluiied V. Punncnuuid and it was accejited 

in Tmdad Ah v. Jaejan The ratio of the dictum 

in Haji Musa Haji Ahmed v. Punnauand Nursey^^'^ 
was thattbeCocle recognizes in section 225 the riglitof the 
executing Court to enquire into the jurisdiction of. the 
Court which passed the decree. That section, however. 
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lias been altered in tlie Code of 190<S, for tlie words : “ or 
of tlie jurisdiction of tlie Court wliicli passed it,” have 
been omitted in Order XXI, Rule 7, and we think that 
the inference is clear that the executing Court has no 
power under the present Code to question the jurisdic- 
tion of the Court which passed the decree under 
execution. We are, therefore, of oiiinion that the 
learned District Judge acted ultra vires in deciding 
that the decree which he was called upon to execute 
was a nullity. We further disagree with him' in the 
ceasdns which he assigned for holding that the decree 
_wg.s a nullity. The facts upon wliich he based his 
conclusion were, that on the IStb May 1907, a few days 
before the decree, a notification was issued under 
SGctfon 13 of the Court of Wards Act (I of 1905) to the 
efltect that the Court of Wards would assume super- 
intendence of the estate of the defendants with effect 
from the loth May 1905. The Joint Bubordinato Judge 
was informed of the notification, and was asked by the 
defendants to make the Court of Wards a party. He, 
liowever, declined to do so, sayijig that the section 
had no retrospective effect. Presumably by “ the 
section” he meant section 32 of the Court of Wards 
Act of 1905. AVe agree witli the learned Subordinate 
•Judge in thinking that that section was not intended 
to apply to pending suits. In terms it refers to suits 
“ brought by or against ” a Government ward. The 
suit before the .Joint Subordinate .ludge was not such 
a suit. Section 32 must be read with section 31, which 
provides that before such a suit is brought, notice 
shall be delivered to, or left at the office of, the Court 
of Wards. This is impossible in the case of a suit 
pending at the time of the assumption of superin- 
tendence of the estate by the Court of Wards. 
Moreover, the phraseology of section 32 relating to suits 
makes no such distinction as that of sectioii 17 which 
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relates to execution of deci’ees, and provides that no 
proceeding in execution of any decree against the 
Government ward or his property shall be i us f Unfed 
or continued until the decree-holder flies a certifleate 
from the Court of Wai'ds that the decree claim has 
lieen duly submitted. That apparently is the only 
provision which the Legislature has thought necessaiw 
to make for the protection of the estate of a Govern- 
ment ward where a decree has been passed in a suit 
instituted before the assumption of superintendence 
by the Court of Wards. For the above reasons, we set 
aside the order of the District Judge dismissing the 
darkhast with costs. The respondents must pay the 
costs, if any, oJ the hearing in the lower Court and the 
costs of this appeal. 

Ordei' set aside. 

G. B. R. 


ORIGINAL CIAHL. 


Before Mi. Justice Jlatleod. 

In hi SUBKATI JAV JIAIIOMED, an Insow enf. 

PreCulnin, Tn,rm Insidvency A,t {III of 1900), sectiom IS (2) and 21 {l)~ 
Adjudnai on. unnnlmenf of lAien Cooit has jurisdiction to pass order for — 
Dibls iKces./ti/ that all debts <f the insolvent actuaJli/ and pi operly jiroved 
'll the hanhuphy should Juuc been full,, paid m cash— Conduct of insohent 
rndyiiu, for a,inulment of an ail judication oi der, duty of Court to scrnfinr.e— 
Disdctioii of Court, how e lei f i^ed. 

Aik-litoi lias liceu adjiulitalcd insolvent on liis own petition cannot, 
oven with tlic leave of tlie Conil, withdraw his petition. Section 15 (2) of 
the Presidency Towns Insolvency Act only applies to petitions that are peiidiin' 
>c oie any oidei l,as been made, is also does section 13 (8) dealing with 
IHticioiib Iiy Cl editors. Once an oider of adjudication has been made the 
< cjtor i.eeonios an insolvent and lemains so until the order of adjudication is 
onmdied 0 , lie „1, tains Ins discliaige. The Court can only annul the order of 

Insolvemy Suit No. 338 of 1912. 
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adjudication nnler section 21 of tlie Act if tlie Court is of opinion that 
flic (Iclitor oiiglit not to Inwe ])een adjudicated insoh ent or it is proved to 
the satisfaLiion of the Couit that the debt', "of the insolvent liave lieen paid 
in full and ^ in the lattei case the “debts"’ including at least all debts 
actually and proped}" p] 0 \cd in liankiuptcy iniist ha\e been fully paid in cash. 

It is tlie duty of the Cimt to scrutinize the conluct of an insoh ent 
applying for an outer of annulment. The Couit u given a dis.ietion b;y 
section 21 and it would not he a good e\eicis3 of that discaetion to make <in 
Older of annulment of an adjudication vhcie, if the insoh ent veie applying 
foi his discliaige, an uulei of dischaige \\ould not he giantcl. 

1)1 re Xeet^^K applied. 

The aj)plicaiit was adjudicated an insolvent on tlie 
26lh June 1912. He diad only lliree creditors, two oI 
wlioin were secured by mortgage of the applicant's 
immoveable property. Tlie third one was niisecuretl ; 
but he accepted a sum of Rs. 500 from a relative of the 
applicant in full settlement of his claims. The secnrc’d 
cj'editors liad no objection to the ‘•insolvent with- 
drawing his petition” and consented “to his e.state 

re- vesting in liim our resiiectivc mortgages being 

still unpaid and in any way unaffected by such witb- 
drawal of the petition.” 

The applicant apjdied to withdraw his petition for 
insolvency and schedule. 

H. U. Pdtol, for tlie aiiplicant, relied on section 15 (2) 
■of the Presitlency Towns Insolvency Act. 

The Ofllcial Assignee olijeeted on the ground that the 
course adopted wa^ unusual.- The insolvent wuis hound to 
submit a scheme for composition as required by the Act. 

Macleod. .J. : — This is an application on behalf of an 
adjudicated insolvent that he should be allowed to 
withdraw his petition on the ground that he has settled 
with his creditors. 

Counsel referred to section 15, sub-section (2) of the 
Pj-esidency Towns Insolvency Act (III of 1909) but that 
snb-sectiou as well as sub-scclion (8) of section 15 only 
w [1905] 2 K. B. 666 at p. 6t7. 
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apply to petitions wliicli arc pending before any order 
has been made. 

Once an order of adjudication Jias been made, the 
debtor who presents his own petition, or tlie respondent 
in the case of a creditor’s petition, becomes an iu solvent 
and remains so until the order of adjudication 
annulled or he obtains his discharge. 

The Court has no jurisdiction to amml the order of 
adjudication except in the manner provided for l)v the 
Act. Under section 21 (1) the order can bo annulled 
if the Court is of opinion that the debtor ought not to 
have been adjudged insolvent, or if it is proved to the 
satisfaction of the Court that the debts of the insolvent 
have been paid in full. 

This clause is the same as section 35 (1) of the Eno-lish 
Bankruptcy Act of 1883. In In it was held 

that to satisfy that section the “ debts ” including at 
least all debts which have been actually and properly 
proved in bankruptcy must have been fully paid in cash. 

Under section 22 the order may be annulled if insol- 
vency proceedings are pending in any other British 
Court. 


Under section 30 the order shall be annulled if the 
Court approves of a proposal for a composition oi- for u 
scheme of arrangement. 

Lnder the Indian Insolvency Act a practice had been 
established in this Coui’t of allowing an insolvent to 
iipply for leave to withdraw his petition on serviuo 
notices on all his creditors in the Schedule, and if no 
creditor appeared to oppose the application, leave was 
granted a>s a matter of course. 

The Court did not concern itself with the conduct of 
the insolvent or the manner in which he had sellled 
tJie claims of lii^s creditors. 

W [1905] 2 K. B. 666 at p. 677. 
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It iw now the duty of the Court to scrutinize the 
conduct of evciy insol vont who applies either for an 
order of discharge or for the annulment of the adjudica- 
tion order. Under section 21 the Court has a discretion 
to make an order of annulment, and when the ground 
on wliich the application is made is the payment of the 
debts in full, it is entitled not only to be satisfied that 
as a matter of fact the debts have been fully paid in 
cash but also to take into consideration the antecedent 
conduct of the debtor, since it would not be a good 
exercise of that discretion to make an order of annul- 
ment wiiere, if the insolvent were applying for his 
discharge, an ordcj' of disclnu'ge would not be granted : 
sec per Stirling, L. J., in In rr Acc/W. When a proposal 
is made by an insolvent for a composition or a scheme of 
arrangement, provision has been made by sections 28 aiid 
29 that the proposal sliould bo placed before tbe creditors 
in the prescribed manner, whereby the statutory majority 
of creditors can i)ind the minority, and all creditors 
receive equal trealment, thus preventing one or more 
creditors from refusing to acceiit the debtor's proposal 
except on proferential terms. 

Moreover before the Court approves of the proposal it 
is bound to consider the cmiduct of the insolvent. 

This application must be refused. That it ever was 
juadc seems to be due to a failure to comprehend the 
change iiicroduced l)y the Insolvency Act of 1909. 

Attorney for the applicant : J//-. Ci. H. Dalai. 


ini2. 
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M mcMED, 
In be. 


Applicai io) 1 1 •(‘fused. 
H. s. c. 
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Before Sir Basil Sroft, Kt, Chief Justice, and Mr. Justice Chandamrkur. 

- BUEJOKJI EUTTOKJI BOMAN.JI (Appellant and DEPEiNDANT) r. BHAG- 
WAKDAS PARASHIiAM, a fijjm (Eesponde.nt,s and Plaintiffs). 

Pakki lulat transactions, incidents of~Wagerinej, defence of. 

Prom about the end of June 1908 tlio dofeiidaut, a youns man, witlioiil muoli 
osperieuee of busines.s, entered into^uH-i adat transactions for the sale of 
Imseod with the plaintiffs who were a linn of Marwari shroffs and merchants 
m a large way of business dealing as merchants and eomniissioii agents, Inro-elv 
in cotton and to a .small e.xtent in linseed. There was one transaction in cotton 
between the parties and the defendant entered into transactions i.r linseed 
to the exRsit of 4,000 tons in all with the plaintiff's, which transactions 
the phuntifl's passed on to various purchasers, 39 in all, between which 
purchasers and tiie defendant there was no privity whatevei-. In the conlrnct 
made hy the plaintiffs with each of the said purchasers there was a term that 
delivery should not he given to tiie lirm of Narrondas liajaram & Co a 
Manvan hrm, who were in the haliit of insisting on delivery and 'of 
refusing to settle eontracis hy tlie payment or receipt of differences. 

The plaintiff,, .snhse.iueutly atiempted to secure evidence to show that tlie 
trausac ions hctw-oontheinselves .and the defendant were genuine transactions 

and not w.igors. They endeavoured to induce the defendant to sign a draft 
otter prepared the plaintiffs’ attorneys in wliich instructions were^iven for 
the purchase of a small part of the 4,000 tons of linseed for the" sdo of 
winch the defendant had entered into transactions with the plaintiffs and 
ultimately induced the defendant to sign a draft letter acknowledoin- Vhe 
correetnes, o the statements made in a letter of the plaintiffs’ atton' oys 

nl? tr of transactions between 'the 

paitios. The plaintiffs further purchased and delivered 300 ions rf r i 

in part fnlffhiieiit of their contracts with the 39 pul I: 

thepajment of differences. It appeared, however, that the purchase of -00 

Xlr " - leiic;'!! 
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plivity betY'eeii tlic defendant and the 39 buyers from the plaintiffs, the 
existence of such pnrcliasers was only relevant as affording an indication of 
the plaintilfs’ intention at the time of tlie contracts witli tlie defendant, l)iit 
in view of the condition that delivery shonfd not be given to Nar** adas 
Kajaram &• Oo., it a})peared that it was not intended that delivery shonid be 
given to the 39 purchasers by the plaintiffs and accordingly the said 39 
contracts were not a suflicient indication of an intention on the part of the 
plaintitfs to call for delivery from the defendant. 

furtluo', that on an examination of the business of the eoidracting 
parti<‘a and of the siiiToimding circumstances of the case it appeared that the 
common infention df the parties vas that the plaintiffs and the defendant 
sbouhl deal in ditferences and settle that way and that accordingly the suit 
must fail. 

BhcifpnuiduH v. Kanj'd^), discussed. 


1913. 


Bitrjorji 

Ruttonji 

V. 

WAN- 

DAS 

^ x*ARASHRAM, 


The plaiiitifCs in tliis suit wei‘e a Ann of Marwari 
mercliants and sLrofl's dolu^? biisOiess in Bombay in a 
lar^^'e way and dealin^>' largely in cotton and to a small 
exteut in Jinseed. Tlie defendant was a Pai-si of about 
29 ov oO years ot; age wboliad won a laj-ge sum of money 
in a sweepstake and tliereafter entered into si)ccalative 
transactions in American futures and line Broach. In 
June 1910 it appears that the defendant was persuaded 
by one Hargopal, the miinim of the plaiutifls, to enter 
into forward transactions in cotton, linseed, etc., through 
the plaintill's as his jjo/r/fa ((dafias and acooitlinglj’' the 
defendant deposited with the plaintiffs the sum of 
Rs. 61,000 by two instalments as margin against the 
transactions intended to be undertaken between the 
parties. The defejidant then entered into one trans- 
action for the sale of cotton tJirough the plaintiffs wdiich 
resulted in a small profit to the defendant with which 
he was credited by the plaintiffs and also entered into 
transactions for the sale of 4,000 tons in all of linseed 
which resulted in a considei'able loss in excess of the 
maygin money deposited by the defendant. 


(0 (1905) 30 Bom. 205, 
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After tbe above transactions bad been entered into 
the plaintiffs requested the defendant to sign a draft 
letter to the plaintiffs prepared by their solicitors to 
the following effect ; — 

“ With lefoieiico to the 4,000 tons of linseed sold by you as niy paJda 
adatm foi Septembei 1910 deliveiy I ha\e to leqiiest you to purchase on my 
aocuiuit Bom the bazar 250 tons of leady linseed foi the piesent and delher 
tlie same against the contiacts made b} }ou on my behalf. The value of the 
250 tons bO to he pm chased on in;y account should bo debited to my account 
and I will pay inteiest on the feanie at 7 annas pei cent, pei month all othei 
usual chaiges will be allowed.” 

The defendant refused to sign this draft but on 
receiving a letter from the plaintiffs’ solicitors to the 
following effect : — 

“ \ye aie instiuctcd b} om clients Messis. Bhagwandas Paiaslnam to state 
that they as } om undei ;^oiu instiuctions and oideis iecei\ed 

from } oil on oi .iliont the lespcdne dates mentioned below sold 4 000 tons 
of linseed as iinda at tin latfs mentioned below . 

1,000 Ions on Asliad Vad 9 at Bs. 11-5-0 pci ewt. 

800 tons on Ashad Vad 15, m — 

500 tons at Bs 11 10 0. 

100 tons at Rs. 11-10-9. 

100 tons at Bs IMO-G and 
100 tons at Bs. ll-10-7i and 

2,200 tons on Ashad Sud 5 at Bs 11 -14-7 J pei cwt. deliveiable m 
Septembei 1910. That the time to delnci the said 4,000 tons of linseed 
begins fiom tomoiiow and according to the piactice ot the Bombav Market 
the option to deh\ei the goods lies with the selleis. We aie theiefoie mstiuct- 
ecl by om said clients to lall upon and to leipuie >ou to supph to om clients 
the {piantitA of linseed agieed to be sold !>} )outo enable om clients to caiiy 
outworn afoiesaid sales oi to gue om clients tlie neccssai,> iubtiuctions to 
puuhase as much quantity ot icady Inibeed tiom the Bombay Maiket and then 
to delnci the same 'igaiust the sales eftected by them on }om behalf. 

We aie also instiuchMl to state tlnit om chents imdeitake not to bu) lead} 
linseed 01 settle business without Mmi mutual consultation oi without ^mui 
wnitten consent in that hchilB 

Om clients also iiifoim ub that they have on the 1st of July last leceived 
fiom }ou Bs. 61,000 as a deposit against the ti aiibactions and it has been 
agieed that inteiest at 7 annas pei cent pei meiibem is to run on the account 
h( tween )ou and them.” 
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Tlie defendant signed a reply also drafted By tlie 
idaintiffs’ solicitors to tlie following effect : — 

“ I beg to ackiiov ledge icceipt of }oiu lettu of date and in it ply I conluiu 
wliat ih viitteii tlieieiu, biibiectto torrectioii iii the event o£ th(i (3 being any 
mistake 

I shall gi\(* ynu tlieiits inst’uctions in the matter fur jiuuiiase of lu'dj^ 
goods 01 buMiig b\ foivanl eontiact.” 

Thereafter the plaintiffs freqaently called on the 
defendant to deposit more maigin money on account 
of his transactions wi*^h the plaintiffs bat the (iereiidant 
without detiuitely refusing avoided deiiosiliiig any 
fiirthej’ margin money. 

The plaintiffs in tlie meantime had ]fassed ontlieir 
transactions Avith tlie defendant by eiiteiing into snh- 
contracts with 30 purciia-^ers for the whole of the 1,000 
tons of linseed involved and in |)arl fuliilment of tliese 
snh-contracts pui'chased and delivered oOO cons of 
linseed, as to the balance of 3,700 tons these ,si0)-coii1raets 
being settled by payment of differences. The defend- 
ant liowevcr was able to prove an admission by the 
plaintiffs that tiie 3tKMons actually purchased by them 
had been so purchased for the ptnpuse of proving’ the 
genuineness of the transactions betweejt lite paj’tiesin 
the event of litigation. 

The plaintiffs sued tlie diffendanl for tlie amount of 
the loss occasioned by tlie said transactions giving 
credit to the defendant for the amount of the margin 
deposited by him and for the amount of the protit on 
the successful transaction in cotton. The defendant In 
his written statement stated rfl/aihnt the common 
understanding between the parties Avith respect to tlie 
abovementioned transactions was that no delivejy 
should be given or taken but that differences only 
should bo dealt in. 

The suit came on for hearing before Mr. .Tnstice 
Beaman who decided in fnAmiu- of the plaint ills. After 
n 1088—2 
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reviewing tlie evidence and after dealing particularly 
witli the pni’chase of 300 tons of linseed by tlie plaintiffs 
for the purpose of proving the gemiineness of the 
transactions involved in the suit the learned Judge 
said: — 

Oeitainly had this been a transaction between the defendant and the 
]3laintilffi“firni themselves I should, in view of that little additional touch and 
the \iitual certainty that the plaintiffs knew exactly what the defendant had 
in view, have been disposed to hold that thej" knew that the defendant was 
merely gambling, and, therefore, neithei they noi he at any time had the 
intention of either giving or taking delivery. But consideiing, as I 
have already said, that they immediately p<issed all tlie^e contiacts on to 
uiiinerous othei piuchaseis, I do not think there is any room left for any such 
conclusion. 

Tlie defendant appealed. 

Sfmngman, with Davar, for the defendant- 
appellant : — The plaintiffs are Marwari shroffs, dealing 
principally in cotton and wheat ; the defendant is a 
young man of no exiierience who made his money in a 
lottery. 

(Eeferring to the sub-contracts) every single one of 
these tran.sactions was settled by cross-contracts except 
one which was given for the purposes of the Court. 

Refers to In re Giere^^K 

Jinnah, with Jcujaker, foi- the plaintiff-respond- 
ents : — The defendant has had business expeiience in 
South Africa. His object is to make out that he is a 
gambler but he is not to be believed. 

Refers to the headuote in Forget v. Ostigny^'). 

The plaintiff-firm do business on a large scale, they 
take and give delivery. They were employed as pakka 
adatias by the defendant. On the receipt of his ordej-s 


W [1899] 1 Q, B. 794. 
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they put tlie orderB ou the market and sold. The 
burden of proof is on the defendant to show that the 
understanding was only to i)ay differences. 

Refers to section 30 of the Conti-act Act (IX of 1872). 

There must be an agreement to wager ; what agree- 
ment is there here which is a wager ? 


1913. 


Burjorti 

EuTIOxNJI 

v. 

Bhagwax- 

jDAS 

Pakashkam* 


. Refers to Blmgwandas v. ; Perosha Gursetji 

V. Mcoieli'ji PossahJioi /^'^ ; Sasisooii v. Toke>'^ey^\ 
Biranr/niaii replies. 


(’. A. T. 


isti* ■» 


St'OTT, C. .1. : — This suit Was brought by the idaintills, 
a (inn of Marwari merchants, who act inter alia as 
gaIJia adatias to recover from the defendant 
lis. i>0J()3-ll-(i and iutoi’est as the amount due by the 
defendant to the plaintiffs as liis pakka adnfia,'^ in 
respect of certain contracts in cotton and linseed. 

The defence was that the transactions were wagering 
transactions and tliat, therefore, the sum claimed could 
not be j’ecovered : the defendant also counter-claimed 
repayment of two sums of Rs. 50,600 and Rs. 10,100, 
deposited by him as lie alleged at fixed deposit but as 
tbe plaintiffs alleged as margin-money or security in 
i-espect of tile contnicts above mentioned. 

The only conti-act in cotton was dated the 30th ,lune 

1910. It was for the iiurchase by the defendant from 
the plaintiffs of 2,000 bales of Broach Cotton for March 

1911. The market went in the defendant’s favour and 
the contract was closed for Rs. 5,804-2-3 without any 
delivery taking place. The defendant has received 
credit in the account sued on for this sum. The linseed 
contracts are as follows : — 


W (1905) 30 Bom. 205 at pp. 21 6, 217. (2) (1898) 22 Bom. 899, 

(1904) 28 Bom. 616. 
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One dated the Iht of inly 1910 for the sale by the 
defendant to the plaintifl’s of one thousand tons of 
linseed at Rs. 11-.5-0 per cwt. Another of the Gtb of 
.Inly 1910 foi- the sale l)y the defendant to the plaintiffs 
of 800 ions at rates varyiiif’ from Rs. 11-10 to Rs. 11-10-9 
pet’ cwt. The plaintiffs further allege tliat the defend- 
ant orally agreed to sell them a further 2,200 tons of 
linseed on the 10th of July 1910. 

Applying the recognised rule in all cases where the 
defence of wagering contract is set up, the business of 
the contracting parties and the surrounding circum- 
stances of the case must be examined. 

The plaintiffs are Marwari shroffs and merchants in 
a large way of b. siness who deal largely in cottoi) as 
merchants and commission agents but only to a smalJ 
extent in linseed. They receive from constituents for 
sale in Bombay on an average not more than 150 tons 
of linseed in the year. The defendant is a Parsi, 29 or 
80 years of age. tvlio lias never had any regular business, 
in Bepienibej' 1909 ho svon a St. Ledger Sweep of about 
a lac-and-a-qaarter and thereafter entered into cotton 
speculation in American futures and fine Broach through 
the agency of Messrs. Bruel (fe Oo. after depositing 
margin-money with them. The transactions proved 
unprofitable but after jiaying his losses he received back 
from Brnel it Co. (he balance of his margin-money in 
two sums, Rs. 1,1,000 and Rs. 10, 1(11. This was at the 
end of ,lune 1910. At that time it is proved that the 
defendant and Hargopal, the iilaintiffs’ then Manini, 
used constantly to meet in the evening at Cliowpatty 
and the defendant says Hargojial suggested he should 
deal in linseed in differences and settle in that way. 
Business eventually commenced between the parties on 
the 80th of June with the cotton contract above men- 
tioned. On the 1st July the defendant signed a letter 
stating he had given Rs. 50,600 on the previous day and 
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Es. 10,400 on that day to be j’etainod at interest as 
security against business in cotton and linseed. On 
the SOtii of August 1908 the parties went together to 
Messrs. Tyabji Dayabbai & Oo., the plaintiffs’ solicitors, 
where the managing clerk drafted a letter for the signa- 
ture of the defendant. It ran as follows : — 

With leference to the 4,000 tons of linseed sold hj v)ii <is m\ palla adatuLh 
for Bepleuiher 1910 dtliveiv I have to leipiest \ou to jHiidiase on my actoiiiit 
fiom the bazar 250 tons of leady linseed for llie pie^ent and deliver the saint* 
ai>,<iinst the contiaets made b} ]\ou on n\^ behalf. Tlie\abie of the 250 tons so 
to ])e jmichased on my aaoiint should lit* debited to m\ at etuint and T v dl 
p<i\ inteiest on the same at 7 aima> pt r cent pci month all othci usual < baizes 
will be allowed 


1913. 

Bbejoeji 
But 1 ON J I 

V. 

BlIAtiW AN- 
BAS 

Parashram. 




The defendant however declined to sign it. It seem.s 
strange that a simple reejnest to the agent to caiay out 
a small part of a pending contract should necessitate 
the intervention of solicitors. There can, we think, be 
no doubt that the letter was intended to create' evidence 
from which might bo inferj'ed the genuineness of the 
contract which would fail to be performed or settled in 
the following month. On the following day the solici- 
tors were again reijuisitioned and pj-oduced another 
draft in the foliowdiig terms : — 

We aie iiisum ttsl In om < limits !^l(ssl^ Bliai^nandts Pamshmm to ^tatc 
tbat the} as \om jxdla (idafuts imdu \oui mstimtious ami tmhis leiened 
iiom}<iu oil oi about tlu itsjKtliM. d itt s mentiom d fulow s<ild 4,009 tons of 
Imsocd as underat tb<*iai(s meutioiieil below 1000 tons on Asbad Vml 9 
(1st Jill} 1910) at Bs. 11-5-0 pci cwt. 

800 tons on Asbad Vml 1 5 (Otb Jnl\ lOlO), ^iz 500 tons at Ps. 11-104), 
100 tons at Bs. 11-10-9, 100 tons at Bs. 11-10-6 and 100 tons at Bs 11-10-7i 
and 2,200 tons on Asbad Sud 5 (lltb Jnl} 1910) at Bs. ll-14-7-|per cwt. 
delherable in Septemliei 1010. That the time to deliver the said 4,000 tons 
of linseed begins from toraouow and according to the piactice of the Bombay 
Market the option to clclivei the goods lies with sellers. We aio therefoic 
instructed by our said clients to call upon and require you to supply to our 
clients the rpiantity of linseed agreed to besoldliy^ou to ennble onr clients 
to cany out }oin afoiesaid sales or to gi\e mu <‘licnts the necessaiy instruc- 
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lions to piu’cliUho as uiucii (juautity of I'oady liiiscod from the Bombay Markot 
anti (lion to dclivor tlio saino ai^aiust tlio sales oficolod by tlicin on your bcliall. 

Wi* arc also instrudod to state that our clients undertake not to buy ready 
linseed or settle business without your mutual consultation or without your 
written consent in that behalf. 

Our clients also inform us that the} have on the 1st of July last received 
from you Rs. 61,000 as a deposit a^-ainsl the transactions and it has been 
a^Teed that interest at 7 annas i)er cent, p'u* mensem is to run on the account 
between you and them. 

A reply was also (.Iralted for tlie defeiidaiii 1)3' the 
solidtoi's wliicii llie defendant did sign. It j-au thus : 

Bomljaij, Slsi Augmt 1910, 


iM(‘ssrs. TvAKdi Dayauhai Co., 

Attorneys for 

;M(‘ssrs. Bli.U}\\ ANDAS PAILVSIIUAM. 


DkVIJ S (!{'', 

I bi\c,’ to d<*knowli‘di;f reeei[)l of \our kdter of ditimind in n^ply J coniirm 
^\luit is writtiMi therein subjoet to correction in the event of then* bdng any 
mistake. 

1 shall ,i;ivc \<Hir cliiMits instructions in the matte!’ I'or purchase (d’ ready 
il'oods. 

Yours faithfully 


The plaintiffs tints got an acknowledgment of a sale 
•dti paJe/ra adafias of 4,000 tons of linseed on aceoinit of 
the (.letendant. It is to he noted, however, that when the 
plaintiffs deal with Bombay constituents tlie 3 ' usualD' 
eraplo.y a broker. See for cxamitle the evidence of 
the partner in Narrondas Eajaram & Co. and tlie ageuc 3 ' 
by whicb the tldrt 3 '-nine contracts foi‘ sale of linseetl 
in litis case were effected. It does not seem clear that 
the incidents of tha patch i relationship should he 

assumed to apply to the contracts of plaintiff, s and 
defendant of which the evitlence affords no trace of an 
agi'eement between the parties. The case however has 
been tried on the footing that the plaintiffs wore pahka 
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adatias of tlie clefeudaiit and wo will deal with it on 
iliat footing'. A correspondence was tiien comnienced: — 


Bomhcuj, 9th 8e})temher 1910. 
BtjRjOR,ii BuTT0.\vr Boman.ii Oubash, Esi^r. 


Sm, 
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Our clients Messrs. Bbag’wandas Parasbrani liave placed in our liaiids copy 
of a letter, dated tbe 31st ultimo, uildressed ])y their funner solicitors to yon 
rei^arding 4,0(){) tons of linseed wbicb you bad instructed to sell as per particu- 
lars given in tbe said letter an<l re(|uiring you to place our clients in a position 
to give delivery of tbe said linseed of tbe (piantity agreed to be sold b:^' you 
and your reply tbereto of tbe same date intimating that you would give instruc- 
tions to fair clients for tb(‘ pni*])o->c reaily goods or buying fiy forward 
(‘ontract. As onr clients bavc not reeiaved any instructions nor any margin- 
money from y(ni, we are now inslnieted to c<ill upon you to fnrnisb margin- 
money amounting to Its. 80,000 wbicb with tbe sum of Bs. 61,000 already 
deposited by vai as margin -money makes tb(‘ sum of Bs. 1 .4-1 ,t)00 wbicb is 
tbe approximate dilference between tbe market rat(‘ of today and tbe price 
at wbicb you bav(‘ contractisl to sell the gooiB and to give yon notice that 
unless within four days from tb(‘ u'ceipt hereof by you our clients receive tbe 
said niiirgin-moiHW or siiffieient (iuantity of goods or you mala* arrangement 
satisfactory to our (*lienTs to meet tbe contracts on due date onr clients reserve 
tlu'ir right to make arrangements for closing tin* transaction by [uircbasc of 
r(‘ady goods or by forv'ard coniracts as tlicy ma\ think proper liohling y<tn 
liabb* for all costs, charges and exjicnses incidental tlicrctt). 


Yours truly, 

(Hd.) Bickneel Merwanh and lioMEii. 


Bomba if 12th ember 1910. 

Messrs. Bickneli. MePwWanji and Uomer, 

Solicitors, Bomba). 

Dear Sirs, 

Be Bliagwandas Parasbrani and myself. 

Your letter of 91b September came to my bunds on Saturday evening at 7 
at Cbowpatty. I am afrabi yonr clients have not laid all true facts before 
you otlierwise you would not have written tbe !ett(*r under reply. Hence I do 
not think it advisable to reply. 

Yonm faithfully, 

(Sd.) Burjor H, Bomanji, 



214 


THE INDIAN LAW EEPOKTS. [VOL. XXXVIII. 

Bnmhay, IM September 1910. 


BruJOMi 

IkUTTONJl 

i). 

Bhauwais- 

DAS 

?AHA^i!nA:\T. 


EuiiJOH K. Bomasji, Esqr. 

!+■ 

Bliagwaiidasd Parasliram r. \onibelt. 

^Ye havec— uicatod llie oouteut. of your lettor of tlu- instant to 

our clioiilb. 

“S:Srbr=:;“i:x; 

hryiti r ~~ ' 

"our olici, is state that our letter of tlie 9th iust.ih luO been adtoW to 
V 0,1 in r, . 4.001 of the linseed traiisaetious onlj huttto hud iron, the le te.s 
la.be^sed bv ^oU to them that ton have entered into transaetn.ns of purohnsc 
,.„u„u r.;.. March next delitery and that at the time these transactions tv ere 
..uo.ed into ton had agreed to .leposit with them margm-mouey and had 
umeed t.. deposit further mmgiu-monet if the aeeonnts depostted by jou 
f,,,,,, time to time p.oved insullieient to cover the diilereuces. ^^at^ " _ 

transactions jou authorised them to enter into transaction foi sale ot 

etton for Maich deliver.t against the cotton purchased and that by loason 0 
the canter contra, ts cotton transactions resulted in profits payable to yon ni 
March next but at your re.iuest our clients have after deducting .hseount 
brokerage an.l commission theivout credited to your account the balance ot 
Ite. 5,804-2-3 and sent you an acknowledgment through broker Makanji^ and 
retained the amount with'theniselves vvdth your consent as further ma.-gin on 
ai'coiiut oi* Imuhactious. 

That when the market f..r linseed went up beyond the limits ..f the deposit 
our clients asked for further deposit and you from time to time promised t.i 
pav the same but yon did not d,. so except as to the aforesaid sum ,.f 
Us. 5,804-2-3 which 'you caused to bo credited as aforesaid and our clients state 
tlmtiice you received our letter of the 9th instant you had an interview 
with our clients when you informed them that you w'ould not deposit any 
maroin nor giv.. any deliuito reply till due date of delivery and since our letter 
un.l.u- reply our clients state that the market has gone up still further with the 
result that to cover them a fuithor margin of one lakh has to bo deposited by 
you wdth tbom under the arrangunienL and that they cannot wait further. 

We are therefore iustni<.led to give you this notice that unless within 24 
lioiirs from the ruceii.t hereof by you, you deposit a further sum of rupees one 
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lakh, or comply with the re(pusitioBE contained in oiir haul letter of the 0th 
instant our clients i-eserve their rij^ht to proceed in nmnner intimated hy our 
stiid letter. 

Yours truly, 

(Sd.) Bi( KNELL Merwanji and Eomer. 


Bonihay, 2Sth Septembf^r 1010, 
]\Iessrs, Bioknell Merwanji and Eu^mer, 

Solicitors, BomlRiy. 

Dear Sirs, 

lie Bhagwandas Barahluam, - 

In reply to your letter of thi‘ J4th instant I Ijcg to state tint I am son y that 
I couhl not n^ply to your kttn earlier than no\N. 

AVill you let me know to what letter }ou refer in i)<ira. 2 of your lethn* V 
A.fter knowing that I shall he in a p(»sitiun to give a detailed reply to \onr 
letter. 


1913. 


Bubjoeji 

EtJTTONJl 


V, 


Bhagw^an- 

DAS 

Parabhram, 


Yours truly, 

(Sd.) Burjor.ti E. Boman.u, 


Buiuhaip Wih SepfembiV lOW. 

Buiuou Ti U. DdbasH, Esqr. 

Sir, 

Eefi'rring to previoUh eorrespondeiiee addressed h;v us to w-n on hidialf 
of our clients ^lessrs. Bh<igwand,is Parasliram, we are in^tiuet-Ml hy our elknts 
to remind you that the hist d<iy for giving deliv’eiy of linseed under the 
contract entered into hy our clients as your pnh'hi adat agents on your behalf 
is the 30th instant, ])ut tliat \ou have not vet made an arrangement for giving 
delivery of the said goods. Our clients liav e purchased 300 tons for ready 
deliv'erv on your account and risk and provision has to he made for 3,700 
toils more. 

We are therefore instructed by our clients to call up )u you to provide for 
3,700 tons of linseed tube giv^en delivery of by the 30ih in '.tant within due 
time and to give notice that in default of your compliance with the aforesaid 
reepusition our clients will, as your_pa/j/r/ adat agents, take such steps towards 
the fultilment of the contract as tlH*y may think proper ac(*ording to the 
mark(*t rate of that day. 

Yours truly, 

(Sd.) Bk’KNELL Merwanmi ami Eomer. 


H 1083—3 
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Bombay, Ut October 1910, 
BURJOR P. Bomanji, Esqr. 


Ill continuation of our previous conespondence we are mstiucted by om^ 
clientfa Messis. Bliagwandas Paraslirani to inform you that Bie contiacts oi 
4,000 tons deliverable on yourbelialf yesteiday were dealt with by our c len s 


as follows : — 

Bv purchase o£ 300 tons at Rs. 13-16-0 as intimated in our letter of the 
29th ultimo and 350 tons atEs. 13-8-0, 2,575 tons at Es. 13-9-3, 700 tons at 
Rb. 13-9-0 and 76 tons, at Es. 13-8-10| per cwt. 

rph. account of the amount payable by you will be made up .'ind forwarded 


1 * 



i 

...I/I / 


to you in due course. 


— Youis tiuly, 

(Sd) Bilknell Merw^nji and Bomer. 


Oil tbe SOtli of Septeiiifiov an interview took place at 
defendant’s lioiise between Hargopal and a niemlier of 
tbe plaintiffs’ firm and tbe defendant and a friend in 
tbe presence of a concealed sliortliand writer. Irom the 
report of tbe conversation on that occasion which has 
been proved it appears that the plaintiffs admitted that 
the purchase of 300 tons ready (which defendant denied 
he had authorised) was done for the purpose of the 
Court’s proceedings. 

Turning now to the surrounding circumstances 
proved on behalf of the plaintiffs we find that on the 
occasion of each contract for sale of linseed by the 
defendant they employed brokers to make small con- 
tracts (thirty-nine in all) with various Marwari firms 
for the sale of linseed aggregating that sold by the 
defendant. In each case the contract was in the same 
form, of which one of the conditions was ‘ not to be 
delhmred to Messrs. N. R. & Co.’ N. R. & Co. means 
Narrondas Eajaram & Co. It is explained by one of the 
partners in this firm that they always insist on deli very 
of produce contracted for, being large exiiorters — and 
that is why the Marwaris boycott them in contracts of 
the class under consideration. 
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The plaintiffs produce entries in their hooks to show 
that they have paid to the various Marwaris with whom 
the contracts for the sale of linseed by which they covered 
themselves were made, the differences due on 3,700 tons, 
but the 300 tons was the only linseed actually delivered. 
Of these two main facts appearing in the plaintiffs’ 
evidence the clause in the contracts relating to Narron- 
das Rajaram & Co. is in favour of the defendant’s conten- 
tion. The learned Judge says that the contracts both 
selling and buying are made in the first instance as 
between tliejoakka aclatia and his client and that there- 
fore the j)laintiffs in form were the purchasers from the 
defendant of the whole 4,000 tons and in form it was the 
plaintiffs who sold to the thirty-nine buyers under the 
covei’ing contracts that amount of linseed. According 
to the decision in BJictgwandas v. Kanji^\ which has 
been taken in both Courts as correctly stating the 
customary incidents of the business of a pakha adatia, 
the contracts of the plaintiffs with both sellers and 
buyers must be i‘egarded as being not only in form but 
also in substance independent contracts, for ilnQ p/akka 
adatia may at any time decide to set of!' one set of con- 
tracts, not against those which may have been their 
occasion and cause, but against some other contracts 
altogether. The selling client can never claim as of 
right the benefit of any covering contracts entered into 
on the same day as his sales but is always bound to be 
content with the personal guarantee of the adatia. If 
then he can never claim advantage from any simul- 
taneous contracts involving to another constituent of 
the adatia the I’everse of his own operations how can it 
in fairness be said that if he seeks to establish an 
intention to gamble, the existence of corresponding 
buyers on the other side of the adatia must always leave 
uncertain the issue as to the real common intention of 
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the pai'ties tolhs contract ? There are in fact no parties 
to tlie selling contract hut the client and his adafia 
■\Tho is the buyer. The adatia is not the disinterested 
broker. Ho is a party to the contract whose intention 
may well be known at the time of its inception. The 
learned .ludge says that had this been a transaction 
between the defendant and the plaintiffs’ firm them- 
selves, he should in view of the evideiice of the purchase 
of oOO tons of ready linseed boiight ‘ for the Court’s 
proceedings ’ and the virtual certainty that the iDlaiutiffs 
knew cxacllj" what the defendant had in view, have 
been disposed to hold that neither plaintiffs nor defend- 
ant at any time had the intention of either giving or 
taking delivery ; but consideiing they immediately 
passed all the contracts on to numerous other purclia- 
sors there was no room left fo}‘ such a conclusion. But 
if, as we think it mu-'t bo assumed, there was no privity 
between the defendant and the thirty-nine buyers their 
existence is otdy relevant if it affords an indication of 
the ijitention of tije plaintiff's at the time of the defend- 
ant’s contracts. But the condition in the thirty-nine 
contracts ]>iU'ring deiiveiy to Narrondas Rajaram & Co. 
is we think iiidication of an intention that delivery 
should not be called for. If this is the correct inference 
the payments to the thirt^^-nine buyers, assuming them 
to have been seriously made, must be attributed to that 
form of sporting honour which leads Marwaris to pay up 
their gamlffing differences so long as they have money 
to do so. We are of opinion that the sub-contracts consi- 
dering tlieir contli lions are not sufficient indication of 
an intention on the part of the iffaintift’s to call for 
delivery from the defendant while all the other circum- 
stances which have been alluded to point to the conclu- 
sion that the common understanding was as deposetl to 
by the defendaiit that he and the plaintiffs should deal 
in differences and settle in that way. 
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We reverse the decree of the lower Coiirt dismiss the 
suit and the counter-claim with costs. 

Attorneys for the appellant: Messrs. MuUa and 
Giulia. 

Attorneys for the respondents: Messrs. Tyahji Dahya- 
hhai 4- Co. 

Decree reversed. 


H. s. c. 


APBELLATE (JiVIL. 


Beftce J/r Jubicc ILato/i und Mi. Jubfue Shah 

ClIATKr \ VI VI) ABA II PxVTIL (oukjnvl Diuadvm Ko 2 ), A pi in v\r, t\ 
KOXI)A-II VITJIAL PATIL (onndWL Prvi\Tiri), Plspondjai 

Cud Piotedme Code {^AdXIV of lb82)., bcdton 2o/A — Deaee — Batisfadion — 
Deaee not eauyhig inieicbt — 2foii(fa(je pabsed in ^atibfadion of deaetaJ debt 
made payable in instalmentb — Intel ed payable on fad me to pay instalmenth — 
Corenantfoi infeied ran be serried fioni the counant as to repayment of 
prbidpal — Agieement not loid so far as conrerned pi uidpaJ. 

The pLuiitift' obtAi’nctl <i deciee agdiiist tlio delViulaut foi Us. 800 without 
intciest, l)ut vitli costb wliieli iiuouiited to Rs 89-12 0 Id satishutioii of the 
deuetal debt and ni lonsidtMation of a < ash advaiue of Rs. 10 4 0, the 
defendant passed a nioitgage-dcid ioi IN. 900 in bivoiii of tin plaintiff. The 
amount of Rs 900 was lepivable m nine anmial instalments oL Rs. 100 
cai h. <)n iailuu to })a} anv one instalment mttu st wa^ to be thaigedat the 
rate oi 1 ] pei ( ent pel mensem , and the vliole amount hci anic payable on 
faihiie to pi} an\ two nistalim nts I\one of the mstalniLiits lia\iTig lieen j»aid, 
tlio plainlih siitd to lecovei Rs 000 piineipal and Rs 900 as inteiesl. The 
lower Couits held tliat the moitgage deed eonliuened the piovisions of 
section 257A of the Civil Pioeednic Code (Act XIV ol 1882) hut ihay passed 
adenee for Rs. 900 in i)laintdrs fawmi, as the covenant to pay interest 
was <piite distinct and seveiahle fiom the covenant to pay piineipal. The 
defendant liaving appealed : — 

Held, contiiming the deciee, that the pi imaiy and main agieement was to 
pa} a sum of money which was not in excess of the decietal amount, and that 
it was onl} on tail me to liillill that agieement that inteiest was to be charged, 
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that is, it was only something vdiicli came into operation \^hen there was a 
breach of the agreement ; and that tlie piimary agn^ement -was therefore not 
void under section 257 A. of the Civil Procedure Code, 1882. 

Bhagchand v. Radliahlsa7i^\ followed. 

Secoot) appeal from the decision of G. E. Datar, 
Additional Fii’st Class Subordinate Judge at Nasik, con- 
firiniirg the decree passed by M. N. Cboksi, Subordinate 
Judge at Malegaon. 

Suit to recover money due on mortgage. 

The plaintiff obtained a decree against the defendant 
for Es. 800 and Es. 89-12-0 were awarded for costs_ 
Interest was not allowed by the decree. The defendant 
was an agriculturist. 

On the 21st Octol)er 1895, the defendant j)assed a deed 
of mortgage in favour of the iffaintifl for Es. 900. The 
consideration was made up of Es. 889-12-0 (the decretal 
amount) and Es. 10-1-0 (received in cash). The mortgage 
amount was made repayable in nine annual instalments 
of Es. 100 each. The material poj’tion of the deed ran 
as follows : — 

“ 1 sh.il! pay off all Uii' at the stated peiiod, in nine yeais fiom the 

at'mesaid date : the iiistalnioiit shall ho paid e\oi} year tiy roe: hi case of 
default in pauueni of the iiisUhiuiit. f shall ho paiiiig iiitorost at the rate of 
1) per cent, par mensem ; in case of default of two insTalmeiits, I shall pay off! 
all yoiii ahovomenthinod monoj ; and shall not put foith any such excuse as 
that of the peiiod haciug not exphed or any such otliei excuse.” 

None of the instalments were paid in time or at all. 

On the (Jtb August 1910, the plaintiff sued to recover 
the amoant of Es. 900 the principal secured by the 
mortgage and Es. 900 by way of interest. 

Tlie Subordinate Judge held that so far as the principal 
amount secured by the mortgage was concerned, the 
deed did not contravene the provisions of section 257A 
of the Civil Procedure Code (Act XIV of 1882). He 
held that the agreement to pay interest was quite 

m (1903) 28 Bom. 62. 
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separable and disallowed. He passed a decree awarding 
the. principal amount and costs, and made the amount 
jiayable in animal instalments of Rs. 150 each. 

Tliis decree was confirmed on appeal by the lower 
appellate Court. 

The defendant appealed to the High Court. 

Bhandarkar, wuth A. G. Desai, for the appellant : — 
The mortgage-deed is passed in exce-^s of the amount 
due under the decree and it jirovides for interest, which 
is not provided for in the decree. It therefore offends 
against the iirovisious of section 257A of the Civil 
Procedure Code (Act XTY of 1882) and is void. 
See Heeva Xeina v. and Bhcmahai v. 

Nofcii/an^^K The agn-einent to pay interest is one with 
the agreement to jvpay principal and cannot be 
separated. Tlxe case of Bliagcliand v. liadhalnsan^^^ is 
ill coiitlict with the case of Reera Nema v. Pe.'stonji 
Dossablioty'^^ and with Bhaf/abai v. Narayan^^h See 
Davlatsing v. Pandi(V^. 

STJlakore, with iv. R. Kelkar, for the respondent : — The 
principal amount secuj'ed bj’ the mortgage is not in 
excess of the decretal amount for Rs. 10-1-0 are found 
to have been paid in cash. Tlie agreement to pay 
interest is quite distinct and severable from the agree- 
ment to repay principal and may be discarded. The 
agreement to repay the principal is not affected by the 
provisions of section 257A of the Civil Procedure Code 
(Act XIY of 1882). See Paichand v. Namn^^^ and 
Govind v. SnJeharam^^b The cases cited by the 
appellant commented on. 

Heaton, J . : — This is a case under the Dekkhan 
Agriculturists’ Relief Act and it involves the construc- 
tion of the terms of section 257A of the old Civil 
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Procedure Code. The mortgage-bond, with which we 
CiuTRu are concerned, as found by the Courts below, is for 

Kondaji payment of Rs. 900. Of this Rs. 889-12-0 was on 

ViiHAL. account of a decretal debt and Rs. lO-I-O was for 
fresh consideration, and the agreement was not made 
with the sanction of the Court. Therefore, if it offends 
against the provisions of section 2o7A, it is void. 

Both the lowei' Courts liave found this agreement is 
not void. The words of the agreement itself are these : — 

“ Altogether Rs. OOO, as mentioned above, I bhall pa> off ail the inoiun at 
the stated peiiod in ume }ears fiomtlie aforesaid date. The instalments shall 
he paid ever} yeai b} me. In case of default in payment of the instalnudit, I 
shall pay interest at the rate of ]>e’ cent, a mouth.” 

The decree made no provision as to payment of 
interest, and therefore if the moi‘tgage-bond is in fact 
an agi'oement to pay the decretal debt with interest, 
it does offend against the provisions of section 2o7A. 
Had there been no authorities bearing on the meaning 
of section 257A, I should be disposed to go contrary 
to the views expressed by tlie hnver Courts here ; but 
th(‘re is an autljority and that is tire case of Bhcujclmnd 
V. as explained in the case of 6rOi,vAd 

V. Sakha ran That authority, althongli as I say I 
might if the matter were open decide diilei-ently, is 
absolutely intelligible and appears to me to be based 
on this princiide. In that case, as in this, the primary 
and main agreement was to pay a sum of money which 
was not in excess of the decretal amoimt, and it was 
only on failure to fulfil this agreement that any interest 
would be charged, i. e., the provision; to pay interest 
is not a part of the agreement for the satisfaction of 
the decretal del:)! ; it is only something which comes 
into operation Avhen there is a breach of that agree- 
ment. Therefore the primary and main agreement is 
not void. I can find nothing in this application of the 
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law wEich. conflicts with the Full Bench decision in 
Heera Nema's case'-^^ or in the case to which I myself 
was a party, that is, Bhagabai v. Narayan^^ . It may be 
that the reasoning adopted is rather fine and makes 
distinctions which a more robust or plain reading of 
the section would ignore, but these distinctions have 
been made in the past, and it appears to me to be 
better to follow' them at least to the extent of the 
j’easoning which leads to the result arrived at in the 
case of Bhagcha nd v. liadha/cisan^^\ especially, as to 
do so, it seems to me, does not work any injustice and 
does not militate against wdiat after all is the main 
pinposc of section 2,5 7 A. 

For these reasons, though I confess not wnthout 
hesitation, I w'ould confirm the decree of tho lower 
Court and dismiss the appeal with costs. 

Shah, J. : — [ concur. Having regard to the terms of 
the bond in this case I am of opinion that the present 
case is governed by the ruling in Bhagcliand v. 
Iiadhakisan^^\ After considering the; cases cited at 
the bar, T have come to the conclusion that there is no 
conflict between the ruling which I have referred to 
and the cases o'i Hecm NemaY.Ppstovji'''-^ imd Bhagabai 
V. Narayon''^'^. The mtio decidendi in Bhagehand's case 
as explained bj' the learned .Tudge, who decided that 
case, in the subsequent case of Gooind v. BakharamS^'' 
is quite clear ; and I am not able to see anything in the 
words of section 257A or in any of the cases cited to 
us wdiich can justify the argument that the ruling 
tends to defeat the object of section 257A. 

Appecd dismissed. 

E. E. 

W (1898) 22 Bom. 093. (3) (1903) 28 Bom. 62. 
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Before Mr, Justice Beaman and Mr, Just lee Madeod. 

1013. MALLIK SAHEB whxv ABDUL SAHEB GANDIGIWAD and othdiis 
October 3 (oBiniNAL DcrENDANrs), Appellants, r. MALLIKARJUNAPFA iu\ 

SHIVAMURTEYxi (opjoinal PLu\riFr), Respondent.’ 

Hindu Laic — Widow — Alienation — Consent of ?ie('f\ieversioner — Tahdlty of 

alienation — Legal necessity need not he prored — Reglstiation Act (XVI 

<fl90S), section 17, danse {d) — Document showing assent — Spes saceesMcnis 

— Registration not eompidsoig. 

A Hindu widow who had inherited piopeity from hex hushiiid aliouat< d <i 
pmtion of it. Her only daughter assented to the alienation a few d<i>s aftei 
hy <i writing vliieh V as not legistered. After the deaths of the widow and 
the daugliter, an heir of the daughter sued to set aside the alienation on the 
ground that it \vas not made for legal necessity. The Court found the legal 
necessity not proved and decieed the claim. The defendant having appealed : — 

Hid, that the alienation having been assented to by the next reversioner, no 
question of legal necessity could arise. 

Held, also, that the assent in writing was not compulsorily i(‘gistia])le 
under section 17, clause (d) of the Registiation Act, for the executant had at 
its date no more than siies suecessionis as heir. 

Second appeal from ibe deemion of E. H. Leggatt, 
District Judge of Dharwar, reversing the decree passed 
by V. V. Wag'll, Joint Suliordinate Judge at Dliarwar. 

Suit to recover possession of jiroperty. 

One Sivarndraya was tlie owner of the land iti disputo. 
On liis death, it passed to his widow Ii'awa, ^vho had one 
daughter Gnrushidawa. 

In 1891, Irawa .sold the land to the fathe}' of defend- 
aiifs Nos. 1 and 2. A few days aftej‘ the sale, Gnrnshid- 
iiwa executed an unregistered writing w]ierel)y she 
expressed hei' assent to the alienation, saying : If I 
should happen to survive you I will not endeavour to 
set aside the alienation which you have made, and I wdll 


' Second Appeal No. 890 of 1912. 



YOL. XXXYIir.] BOMBAY SEEIES. 


225 


ratify it.” Irawa died first and Gurnsliidawa died tlie 
day after. 

The plaintiff, the son-in-law’, of Gnrushidawa, filed 
tlie present suit to recoA’er possession of the land alleg- 
ing that the alienation hy Irawa was without any legal 
necessity. 

The Subordinate Judge held that the alienation was 
binding on the ifiaintifl; and dismissed the sxiit. 

On appeal, the District Judge came to the conclusion 
that the alienation aa’us xiot supported by legal necessity 
and decreed the plaintiff’s suit. 

The defendants appealed to ihe High Cottrt. 

V. V. Bliadkanikar, for the appellant: — Tlie consent 
of the daughtoj- to an alienatioi) by the widow passed 
an absolute title to the tlefeiidants. Xo question of 
legal necessity can arise. The alienation is binding tni 
the plaintiff who is a remote j-eversioner. See Bajrangi 
Bingh v. Mcf)tokar)iik‘a Bakhsli SuigJfiK The Avriting 
expressing assent does not require registration, for the 
daughter had at the time a .sjjcs successionis. Such an 
interest does not fall AAuthin section M7, clause (d) 
of the Begistratioii Act. AhduoJ Soosein y. Gonlam 
and Bnwffnddin v. JhduJ IIuspi)d^k 

G. S. Mnigaoiihar, for the respondent ; — The deed of 
assent by the daughter AA’as passed AA’ithout considera- 
tion. It did not bind her heirs. Tt also required regis- 
tration, for the daughter had a contingent interest at 
the time within the meaning of the Registration Act. 

Beaman, J. : — In 1891aAAddo\A'’withthelifeestateIraAA"a 
sold the plaint property to the defendants. The then 
heir aa^s the daughter of her deceased husband Gurushid- 
aAA^a. Thirteen days after the sale Gnrushidawa 

P) _(1905) .BO Born. 304. 
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assented io it. The only diflicnlty that could have 
arisen in the case would have lain in proving the 
consent of Gurushidawa. That has been done by a 
writing. The Courts below appear to have doubted 
whether such a writing could be admitted without 
registration. Looking to the terms of the writing how- 
ever, it appears to us that it is clearly outside and beyond 
the scoi^e of section 17, clause (d), of tlie Registration Act. 
All tliat Gurushidawa had at that time was a .sjjc.s 
successio)iis as heir. In the writing she pin-ports to 
convey nothing but merely gives her consent to the 
alienation by her mother which amounts to this. She 
says “ If I should happen to survive you I will not 
endeavour to set aside the alienation which you have 
made and 1 will ratify it.” In point of fact she did 
survive hej‘ mother by one day. Now hei- daughter’s 
husband seeks to set aside tlie alienation on the ground 
that ill was without legal nec-essity. No question of that 
kind, we think, can arise, the facts being as we have 
just staled them. 

The legal point is completely covered by the authority 
of Bajmngi Singh v. Manokoniilca Bakhsh Singh^^\ a 
decision of the PriA’’y Council. 

We therefore think that tlie decree of the lower 
appellate Court must be reversed and the plaintih’s 
claim dismlssetl with all costs throughout upon him. 
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Before Mr, Justice Beaman and Mr, Justice Macleod, 

PIRSAB VALAD KASIMSAB ITAGI and another (original Defendants), 
Appellan^is, r. GUBAPPA BASAPPA KADIGI (original Plaintiff), 
Respondent. ^ 

Instrument reserving a life-estate to the maJcer, not a irill — Instrument creating 
interest in adoj^tire mother — Value of the Interest in excess of Rs. 100 — 
Registration — Adverse 2 ^ossession — Absence of intention to acqiure absolute 
interest — Limitation. 

Any inbtruiiicnt which confers or reserves a life-e&taic to the maker is not 
a will. 

A deed of adoption by whicli an interest is reserved to the wife of the 
adopter in iininoveable property which she otherwise would not have possessed 
and could not have possessed when such interest exceeds in value Rs. 100 
requires registration. 

In a suit to recover possession by an adopted son against the lessees of the 
dcecMscd adoptive mother who was in possession, where the plaintiff believed 
that the adoptive mother was entitled to remain in possession for life and she 
shared that belief and so remained hi possession while the plaintiff took no 
steps to disturb her, 

Held, that the plea of tidverse possession by the adoptive mother could not 
arise, there being no intention to hold adversely so as to acquire an absolute 
estate. 

Second appeal against tlie decision of E. H. Leggatt, 
Distiict .Judge of Dharwar, confirming the decree of 
H. V. Chinmnlgund, Subordinate Judge of Gadag. 

The plaintili: sued to recover from the defendants 
possession of two survey numbers and Rs. 600 for mesne 
profits for two years prior to the suit, together with 
subsequent mesne profits. The plaint alleged that the 
plaintiff’s adoptive father Basappa was the owner of the 
lands, that Basappa and his wife Rachava adopted the 
plaintiff in January 1893 on the condition that plaintiff 
should be the owner after the deaths of Basappa and 
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Eaeliiivu, tliat Racbiiva slioiikl enjoy llie p]-operty 
during her life-time, that after Basappa’a deatli in 1894:, 
Eachava enjoyed the pi’operty till her death which took 
place in March 1907, that after Basapi^a’a death Eachava 
began to ill-treat plaintiff and drove him away, that 
thereafter plaintiff lived with and was maintained by 
his natural father, that Eachava died about 2^ years 
before the filing of the suit on the 9th October 1909, 
that the defendants were in wrongful possession and set 
np two leases executed in their favour by Eachava in 
the year 1902, and that the leases were unauthorized and 
not binding on the plaintiff. Hence the suit. 

The material portion of the deed of adoption relied on 
l)y the plaintiff was as follows : — 

You are fall twiioi of all the ai tides and tslato as al»o\e aflei oiir deatli. My 
kiusiuen ainltlie executois o£ \m wil] (and) the adinhiistiaiors of ni} estate lia\e 
no sort of right of OMueiship o\C‘i this Y\>u alone’' are tall} entitled to the 
lights to the extent to 'diioh we aie entitled 

Defendant 1, who was the tenant of one of the lands, 
answered inter alia that he had no knowledge of the 
plaintiff's conditional ad oid ion. that for the purpose of 
jnaking improvements in the land Eachava let it out to 
the defendant in the year 1902 under a registered deed, 
that plaintiff was estopped by liis acts and conduct 
during and after Eachava's life-time from disputing the 
defendant's lease, that Eachava made tlic lease as 
manager of the family foi- consideration atid foi- pro- 
tection of the property, that the defendant spent Rs. 450 
in improvements, that the plaintiff was not entitled to 
maintain the suit, that if the plaintiff was entitled to 
file the salt, he must pay to the defendant the amount 
spent by him in maldng the improvements and must 
indemnify him for future loss and that the claim was 
time-barred under Article 91 of the Limitation Act. 

Defendant 2 added that he liad improved the land 
under his charge by spending Es. 700. 
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Defendant 3 was absent. 

The Subordinate Judge found that the deed of adop- 
tion relied on by plaintiff did not require registi’ation, 
that the plaintiff’s adoption was proved, that the plaint- 
iff’s adoptive mother Eachava was not authorized to 
make the leases in dispute so as to be binding on iffaintiff 
after Rachava’s death, that the plaintiff was not liable 
to pay anything to the defendants as a condition of 
recovering possession of the lands, that the plaintiff w^as 
entitled to recover from defendant 1 only Rs. 102 for 
the two years in suit and Es. 177 a year for subsequent 
mesne profits and that the suit was not time-barred by 
Article 91 of the Limitallon Act. The Subordinate 
.fudge, there foj'e, allowed the plaintiff’s claim for pos- 
session and profits as mentioned above. 

On appeal by the defendants the District Judge 
confirmed the decree holding that the leases to the 
defendants were not binding on the plaintiff and that 
the defendants were not entitled to any compensation. 

The defendants preferred a second appeal. 

>S'. D. Palekar, for the appellants (defendants) : — 
Under section 3 of the new Limitation Act (190S) the lower 
Courts should have thrown out the lolaintiff’s claim as 
time-barred. On the pleadings as set out in the j)laint 
it is clear that the possession of the plaintiff’s adoptive 
mother became adverse to him from the year 1894 wdien 
she drove him out of the house : Bajrangi Singh v. 
ManokarniTca Bahslii SincjP^\ Under normal circum- 
stances, that is, if the plaintiff had been a major at the 
time of his expulsion, the suit would have been barred 
in 1906. The fact that the plaintiff was only a child of 
ten years in 1894 does not make much difference in the 
situation in his favour. He became a major in 1902. 
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Under section 8 of tlie Limitation Act he cannot get 
more than three years from that date. So in the present 
case the suit would have been barred against his adop- 
tive mother in 1906 at the latest. We claim through the 
adoptive mother, therefore, the suit as against us also 
became barred in that year. The suit was brought in 
tbe year 1909, that is, three years after it was barred 
according to the plaintiff’s own admission in the plaint. 
The cause of action having become extinguished three 
years before the date ot the suit, the lower Courts 
should have thrown out the suit. No doubt, we did not 
set up this plea of limitation in our defence but the pro- 
visions of section 3 of the Limitation Act are imperative. 
It lays down that a suit instituted “ after the period of 
limitation prescribed therefor by the first schedule shall 
be dismissed although limitation has not been set up as 
a defence ”. 

The result of the plaintiff’s admissions in the plaint 
is sought to ])e neutralized by the adoption -deed, 
Exlnbit 30. It is sought, on tiic strength of that docu- 
ment, to pi'ove that the widow’s possession from the 
year 189-1 onwards was on behalf of her minor adopted 
son. But Exhibit 30 is not admissible in evidence being 
not registered. 11 was executed by the adoptive father 
of the plaintill' and it pui’ijoi'ted to give to his wife, that 
is, the plaintiff’s adoptive mother a life-interest in the 
property. It is admitted that Exhibit 30 was executed 
some months after the adoption. The adoptive father, 
therefore, had no right to convey away the eight annas 
share in the property which vested in the adopted son 
from the moment of his adoption, whatevoj- the father 
might have done with regard to the eight annas share 
which was still his own. But even such share he could 
not tj-ansfer except by a registered deed. The conse- 
quence is that Exhibit 30 is inadmissible in either case 
and cannot help the plaintiff. 
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JSf. V. GokJicde, for the respondeat (plaintiff) : — The 
plaiirtiff was a minor iu 1(S91. Therefore, the i^ossession 
of Ids adopt ive mother mast he regarded as on behalf of 
hei“ minor son : Padapa SwcDnirao^^K Adverse 
possession mnsl he i>roved hy clear and positive 
c'vidence. It cannot he inferred from casual statements 
in the pleading's. 

The defendants cannot he allowed to j'aise tlie plea of 
limitatioji in the manner they liave done it now for the 
first time in second appeal. They did not urge it in the 
lowei' Courts. 

Palolcav, in ro])!y : — The ordinary presumption that a 
widow's i)ossession is on hehalt' of her minor adopted 
sou ca lino 1 arise liere. because' tlie idaintiff admits that 
his adoptive mother drove him out of the house in 1894 
anti managed the property in hei- own right. 

As to limitation, section 3 of tlic Limitation Act is 
imperative and the lower Courts were hoitncl to throw 
out the claim even if we did not raise the plea of 
limitation. 
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Beaman, .1. ; — In this case the plaintiff has sued to have 
certain leases, executed by his adoptive mother Eacliava 
to the defendants, set aside. The material facts are, 
that in January 1893 or thereabouts, the hushaiul of the 
lessor and tlie lessor, being then man and wife without 
issue, adopted the plaintiff with the consent of his 
natural lather, and apparently shortly after the actual 
adoption executed a writing, Exhibit 30 in the case. 
That writing states that the adopting parents possessed 
certain property, and after their death the adoiited son 
is to obtain the whole of it. In 1894 the adoptive father 
Basappa died. "We havm not unfortunately the exact 
date. According to the plaintiff’s own statement in his 
plaint, within two or three months of the death of 

(0 (l‘it)0) 24 Bcmi. .350, 
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liis adoptive father Basappa, liis adoptive mother 
Rachava drove iiim oat of the house, and from that 
time until her death in 1907 the plaintiff resided with 
lus natural father or at any rate never returned to the 
home of his adoptive mother. Tii 1902 the lessor 
exocaced these two leases to the defendants. It was 
also in 1902 that the plaintiff attained his majority. In 
1907 the lessor, that is to say, the widow, the adoptive 
mother of the plaintiff, died, and within three years of 
her death the plaintiff brought this suit to have the 
leases set aside as being alienations invalid beyond the 
life-time of the widow with the life-estate. Upon these 
averments, the lower Courts held that the widow was 
given a life-estate mader Exhibit 30 and therefore that 
the plaintiff’s suit was within time. We have felt 
onrselves unable to admit Exhibit 30 in evidence for 
want of ]*egistj'ation. Once that paper is out of the case, 
the position is somewhat changed. A very neat point 
of limitation was then very tietdly imt to ns Ity 
Mr. Pitlekar and it arises in this way. He contends 
that in law the effect of the plaintiff’s adoption was to 
make Inin the sole heir of his father, the widow being 
entitled to nothing more than maintenance. But since 
in 1894 she drove the plaintiff out and thenceforward 
managed the property herself, her possession from that 
day unto her death in 1907 must be considered adverse 
to the plaintiff : see the decision of the Privy Council 
in Bojrangi Simjh v. Manokaniika Bakhsli SingU^K 
Inasmuch as the plaintiff attained his majority in 1902 
and adverse possession started in 1894, it is clear that 
the plaintiff would have been completely time-barred by 
the end of the year 1900 at the latest. Therefore he is 
not now in a position to question any of the acts done 
by his adoptive mother during that period. It is true 
that he is still her heir and would therefore retake the 
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property but would not be in a position to cballenge ^913. 

any of the alienations made by her as of her absolute Pirs^b 

estate. This point of limitation does not appear to have KAsmUo 
occurred to any of the pleaders or learned Judges r. 


concerned with the trial upto the conclusion of the basapi>a! 

proceedings in the Court of first appeal. The only bar 

of limitation relied on by the defendants in the first ‘i 

Court appears to have been set ui) under Article 91 of 

the 1st Schedule of the Limitation Act aud that would 

arise in this way. The leases having been made in 1902 

and presumably to the plaintiff’s knowledge, if he 

believed them to be in derogation of his rights as heir 

expectant, he ought to have brought the suit within 

three years of the date of the leases or after attaining 

his majority, whichever gave him most time. That 

period would have ended at the latest at the close of the 

year 1905. It will be observed that for the purposes of ; 

this argument, I have stated that the plaintiff was 

presumed to have known of the leases. The point 

however was early dropped and has not been pressed 

before us. At one time it ap^ieared as though there | 

might have been something in if, l)ut having regard to 

the fact that actual evidence would have been required 

to show that the plaintiff had in fact known of the 

leases more than three years before suit and no evidence 

of that kind being apparently available, this would 

clearly be a matter into which we could not go in 

second appeal. 

1 shall now proceed to deal in some detail with the 
new point of limitation taken by Mr. Palekar. But, 
first, I must explain the reasons for which we have 
excluded Exhibit 30 from consideration. Regarded 
from the point of Anew of the adoptive father, we find it 
impossible to say that this paper could be his will, 
because, rightly analysed, it appears to reserve a life- 
interest to himself and after himself to his widow i 
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before giving ibe remainder absolutely to tbe piaiiitifi, 
aiul aoy instnimcnt which confers or reserves a life- 
estate to the niaker could hardly in strictness, we think, 
be called a will. Nor can it he said to be a gift iu 
pfemiti to the wddow. Even wei-e it so, it would 
certainly require registration, so that in any view, 
except that of contract, it may be doubted wdiether this 
instrument creates any rights at all to wdiich legal effect 
could 1)6 given. Now, there are many cases of a like 
nature in which similar writings appear to have been 
treated liy the Courts in India and even by their 
Lordships of the Privy Council as contracts or quasi 
contracts between the adoptive widow of the one part 
and the natural father of the minor adopted, of the other. 
All those are cases of adoptions by widow’s and this is a 
dilfcrent case because here tlje true adopter was of 
eourse the father, the w’idow’ having no right "whatever 
during his life-lime to pi-event him adopting if he chose 
to do so. Nevertheless, even i n the cases 1 have adverted 
to, analysis w’ill, I think, reveal majiy diiliculties. 
Hpeaking for myself, I have always found it most 
ditiicnlt to refer these instruments impo.sing conditions 
apparently u])on an adopted minor logically to any 
true categoi'y of contract. If jual coiitract, then it 
must he a contract hetw’een tin* natural father of the 
minor and the atloptive widow, the natural father 
representing his minor son and the j'esultant contract 
supposed to be for the benefit of the miimr and on that 
account held to i)e bijiding upon him. But I think the 
very findhest tliat any such ai'rangement could be taken 
under the law of Contract "woukl be that it rvould be 
open to the minor on attaining majority either to ratify 
oj- i-epudiate. so that if contacts at ail. these conditions 
annexed to adoptions w’ould be contj'acts only complete 
when ratified by the minor after attaining majority. 
But if the minor desireil to j-atify any such contract on 
attaining majority, tlie pi-e-existing contract would 
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obAaonsly bo nngatoiy, since it would clearly be open to 
liiin as an adult to confer upon liis adoptive mother a 
life-estate, or, in other words, to abrogate so inuclj of 
his full rights if he chose to do so. Xor is it easy to 
understand upon what grountl the taking of a son in 
atloption can be ivgarded as consideration ; and when the 
mattei" is referred, as it usually is, to a future and 
expectant ratification, the invalidity of the whole 
argument becomes more apparent, since, while it isoiien 
to the minor to ]“esile from his share of the contract, it 
is quite impossible for the widow to resile from hers. 
An adoption once made cannot be unmade. So that 
it would appear that these instruments of condition 
sometimes precedent to, sometimes contemporaneous 
with, sometimes subsequent to an adoption can hardly 
be regarded as true contracts. Nevertheless, when 
contemporaneous with or immediately precedent to and 
particula]‘ly when embodied in a deed of adoption, 
there can be no doubt. 1 think, now but that the law has 
agj'eed to accept and validate them. They then appeal’ 
to stand upon some footing entirely peculiar to them- 
selves. Thus the widow is said to be in law entitled 
to make any reasonable conditions at the time of adop- 
tion, such as, reserving to herself a life-estate, although 
that is utterly opposed to the resultant legal effect of an 
adoption upon the rights of the parties, and having done 
so that those conditions tnust be enfoi'ced as liinding 
ui3on the adopted son. So that here bad the adoption 
been made by the widow and this tei-m incorporated in 
the deed of adoption or in any writing immediately 
precedent to or contemporaneous with it Ave should have 
felt it hard to say that it was not on all fours with 
similar writings which have been admitted and acted 
upon by the highest judicial authority without the need 
of registration. But having regard to the fact that the 
estate to be dealt with was at the time of the adoption 


191.S. 


PmSAB 

VALAD 

KASIMbAB 

(iURAPl’A 

Babappa. 


236 


THE INDIAN LAW REPORTS, [VOL. XXXYIII. 


1913. 


PlUSAB 
\ AL ^l) 
KAMMbAB 

V. 

GuR 4PPA 
B ASAP PA. 


not tlie widow’s estate at all, it is clear that she at least 
had no power to make any reservations for her own 
benefit and in her own interest. Thns it comes out at last 
that whatever benefit was to be reserved to the widow 
under this adoption deed, must have been either by way 
of gi ft from her husband or by way of contract with the 
minor, and in any case quite clearly there was created in 
the widow an interest in the immoveable proi^ei’ty which 
she otherwise would not have possessed and could not 
have possessed, and that interest exceeded in value 
Rs. 100 and was created by the instrument. Exhibit 30. 
I therefore think that that instrument requires registra- 
tion and not having been registered is inadmissible in 
evidence for any j)uj‘pose whatever affecting the property 
now in suit. 


Tliat leaves me now face to face with the point of 
limitation raised by Mr. Palekaj’ on sucli facts as remain 
after tlie elimination of the explanatory paper, Exhibit 30, 
and it a])])earft to me tiiat iris very clear and cogent 
argument would be conclusive but for one reply, 
aiul tlial reply, I tliink. in turn is equally conclusive. 
In the fij'st place, 1 must not omit to notice that conten- 
tions of this kind taken for the first time in second 
appeal are usually viewed w^ith considerable disfavoiy. 
It may very fairly be doubted whether a point of limita- 
tion like this involving as it does the charactei* of the 
widow’s possession does not really raise a question of 
fact which can only be answered upon evidence, and 
were that necessary to be taken, it is quite clear that we 
sitting in second appeal s]^ouid be precluded at this 
stage from re-opening the enquiry at any point and 
inviting or discussitig any further evidence. Mr. Pale- 
kaj' replies, however, that no evidence whatever is need- 
ed, that his point is a pure point of law arising upon 
the materials before the Court, not one of which is in 
dispute. At first I was disposed to think that the 
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•widow’s possession, from 1894 to 1902 when the plaintiff 
attained his majority, might be referred and therefore 
ought to be referred to her position is his natural gnar- 
dian. But in view of the plaintiff’s admission that she 
drove him from the house in 1894 since which time he 
has neve)’ resided wiih her, if certainly does appear 
to me to be sufficient in itself to Jiegative the ascription 
of her possessioji to any such character as tliat of natural 
guardian. Still, it may be conteinled that the character 
of the possession remains undetermined in tlie absetice 
of all evidence. Speaking here entirely for myself, I 
should be inclined to think that the admission of the 
plaintiff, were there nothing else in the case, would 
sufficiently indicate the chai’acter of the widow's posses- 
sion, and if that were so, then all the legal consequences 
upon which Mr. Palekar insists would flow from that 
possession and the plaintiff would indubitably, in my 
opinion, liave been completely time-barred at the close 
of the yc'ar 190(1. Nor do T think that conclusion could 
be affected by the suggestion that all that the widow 
obtained by her adverse possession was a life-estate. 
Fo)’, after giving my most cai’cful consideration to that 
point, I am utterly unable to understand or ctniceivi’ any 
circumstance’s in which a widow' could x^ossibly acquire 
by adverse possession a 'merely limited estate of that 
kind. Advei’se possession of the propei-ty would certain- 
ly give her absolute ownership, and absolute owmership 
being larger, would of coui’se include the lesser estate. 
I repeat 1 cannot conceive any cii’cumstancos in w’hich 
a person could set out consciously to acquire a limited 
•wnthin a large)' estate by adverse possession, the natural 
legal consequences of which wmnld be to confer the 
latter, i. e., full ownership upon him. So that I do not 
think that the respondents derive any advantage from 
that line of argument. 

But I do think that although we have been obliged 
to exclude Exhibit 30 entirely from our mi)ids as proof 
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of any. conditions anjiexed to the adoption of the plaintiff, 
T cannot ignoj-e tlie very plain understanding whicli 
existed between the plaintiff and his mother as evidenced 
tln'oxiglionl the whole course of this trial in both, the 
Courts below. Looking to tlu' pleadings, looking to the 
contentions of the defendants themselves, thej'e can be 
no doubt that the real truth is this, that the plaintiff 
i)eiieved that his adoptive mother was entitled to a life- 
estate under Exhibit 30. It is equally clear that the 
tlefemlants dealt with her in the belief that she had a 
life-estate, and I think it is quite as clear that the widow 
herself was really managing the property in the like 
belief, namely, that she had obtained the estate under 
Exhibit 30. Now, if that was the true belief of the 
plaintiff and ihis adoptive mother, the widow, it would 
follow obviously that her possession so long as she lived 
would not be adverse to the xdaintiff at any period, hut 
mendy permissive. Idiat is to say, if the plaintiff 
honestly ))eiieved, though wrongly, that she was 
entitled to remain in possession for life and if she shared 
that belief and so remained in possession while he took 
no sto]JS to disturb her, the principal ingredient in 
Mr. Palekar’s ca.se would l)e wanting, namely, the inten- 
tion, to hold adversely in order to acquire an absolute 
estate, and it is upon that- basis that I think the relief 
prayed for by the plaintiff in this appeal ought to be 
granted. Eor it follows that if I am so fai' right, the 
plaintiff allow’ed the widow a life-estate, and at the 
conclusion thereof in the year 1907 no question of limi- 
tation could arise either ui)on the old ground under 
Article 91 or upon the new ground so ingeniously taken 
and in my opinion so admirably argued by Mr. Palekar. 
I think too that the merits and justice of the case point 
the same way. 

In my own opinion, therefore, for the reasons I have 
stated, the judgment of the Court below, though arrived 
at by a different ])rocess of reasoning, is substantially 
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and tliis appeal ung'hli to Ih' dismissed witli all 

costs. 

MA.OLEOD, 3. : — 1 agi'ce with the concliision arilved at 
by mj’- bj'othej- Beaman, but J would like to add a few 
words on the point raised by Mr. Palekav that the 
plaintiffs claim is time-barred onthegroand that the 
possession ot the widow from LSOl was adverse to him. 
There may be cases where admissions on the pleadings 
clearly show that the plaiJitih’s claim is barred under 
ihc Limitation Act, bat it is very rarely that stich 
admissions a])pear, and it is oidy in such cases that the 
point of liniitalLun on the gt(>ond of adverse possession 
could be raised in second ap])ea!. hi this case there is 
only tiie allegation in the plaint that the widow some 
time after her hushand’s deaih had treated the plaintiff 
badly and di'iven liim oat of t]jc house, and that the 
plaintiff did not thereafter return to live witli the 
widow, his adopt! ve mother. That is not snflicient by 
itself to establish a case of adverse ])ossession by the 
widow, if only liecause there is no date fs'om wdiich 
adverse ])oss(‘ssion is stated to have i>egun, and it w’oidd 
be ni'cessary to ailduee other evitlence to show, not oidy 
that the widow ])ossos'sed the pinperty adversely to the 
interest of the minor adopted son, bat also wdien such 
adverse poss-essLon began. As the plaint stands, it is 
quite ])Ossi Me that although the widow did not wish 
the minor to live with her, still she wuis willing to i-ecog- 
nise his rights, and was willing to manage the property in 
his interest, or at the most, was desiious of enjo,ying the 
li fe-estate which was given her under the adoption-deed, 
while recognizing that the adopted son wms entitled to 
tlu' propei'ty after her death. So that before the Court 
could hold that the widow held adversely to the son, 
evidence woidd certainly have to he brought to show 
lirecisely tliat such possession W’as adverse. There is 
no evidence in this case, as the point was not even 
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raised in eitlicj’ of the Courts below, and therefore I 
should dispose of Mi*. Palekar’s contention on that 
ground, vis., that there is no evidence before the Court 
which coidd induce it to hold that the widow’s possession 
was adverse. 

Appeal dismissed. 

G. B. E. 


APPELLATE CIVIL. 

Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 

BITAriA.\[ BHIMAJI DEBfIPANDE and wotuch (ouiraxAL Dhflmiams 
VM) 4), Applit VMS, i\ SADlir bl\ AWAJI PAPJT and AAtanLii 

(OKICINVL PfAlMUls), Pe^! oXDCMs. 

Suit ha^rd on title to recover imsession — Presunqdiun of light arising front 
j)ossession a/gdies as much to defendant as io plaintiff — Plaintiff to prove 
such posscssi 071 as will give hint Letter title — Suit in ijecfinenf — Ptoof of such 
title as carries a present light to possession — Detei mination of annual tenancy — 
Notice to quit — RdintpiiJina nt of it nain // (/ir< s no riglt to jnesent /jo^session 
— ~»1us tcHii. 

Ill {i Riiit ibisetl Oil title to lecovtd possession, the piesiiinption of right ariwiig 
from pobsesbion applies as inneli to a defendant as to a plaintiff and the fact 
of posbobhion within twelve }caib of snit will not avail the plaintiff unless it is 
showm to he sueh a possobbion as gives a hotter title to the land than the 
defendant can sIiowl 

To succeed in ejectment it is only necessary for the plaintiff* to est.ihlish such 
title as canies a present right to po'^^ession. 

Ordinal ily, unless there is an express agieemenl for the cxpii} of a tenancy 
on a eel tain day, a tenancy fiom vear to is only determined h) a notice 
to (piit. 

It is a reasonable inference that if the plaintiff had not as&eited his right as 
yearly tenant for eight yeais, he must ]>e tedven to have abandoned the tenancy 
or to have leliiKinibhcd sncii other oornpanc^ light as iie might have, and if so, 
he w'ould have no right to })resent possession su' h as wonhl entitle him to 
maintain a suit for ejivtinent. 

The dtff‘(‘ndant in eje«tnnnt might s«‘l ii]) and prove ieitH. 


Hceoiid Ap]H‘a} No. Hll of li)1o 
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The defendant is entitled to rely on the juii tprtii cippe<annf^ from the facts 
adduced by the plaiutift to defeat his claim. 

Second appeal against tbe decision of W. T. W. Baker, 
Acting District Judge of Satara, confli’ining the decree 
of R, B. Gogte, Subordinate Judge of Pa tan. 

Tlie plaintiffs sued to recover posscssioji of tlie land 
iia dispute together with Rs. 149 on account of the mesne 
profits of the i^ast three years. The plaint alleged that 
one Raghunatli Ramchandra, fathei-in-lgw of defendant 
1 and father of defendant 2, wrongfully deprived the 
plaintiffs of their possession in April 1899 and had been 
unlawfully enjoying the produce of the land and that 
defendants 3 — 7 were made j)artics because they had 
recently come into possession under defendants 1 and 2. 
The suit was filed in the year 1908. 

Defendant 1 did not appear. 

Defendant 2 put i]i no written statement. 

Defendants 3 and 4 contended that the land originally 
belonged to Raghunath Ramchandra, that they pur- 
chased it along wiUi other property from Raghunath ’s 
heij* and daughter, defendant 2, undei' a registeretl deed 
in Xoveniber 1907, that they had been cultivating the 
land through their tenants, defendants 5 — 7, that the 
plaintiffs cultivated the land foi* some years as tenants 
of Raghunath, that as the plaintiff's could not pay rent 
they gave up the land and so Raghunath and one 
Pandoba Salukha cultivated it, that plaintiffs had no 
light whatever to the land and that the land was not 
capable of yielding so mircli income as claimed by the 
plaintiffs. 

Defendants.) — 7 answered that they were tenants of 
defendant 3 to whom they gave half produce and that 
they had no knowledge of plaintiffs’ rights. 

The Subordinate .Judge found that the plaintiffs were 
in possession of the land through the Swami of Chaphal 
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before the riame wont into the posi^ession of the defeud- 
auts after tlic year 1899, that the plaintiffs had not 
volunfraaiy give]) up possession of the laud as contended 
by the defendants, that the defendants were not entitled 
to retain possession as against the lolaiiitilEs and that the 
plaintilfs were entitled to recover Es. 149 fur mesne 
profits from defendants 2 — 4. He, thej'cfore, i^assed a 
decj’ee awai'ding the claim. 

On appeal by the defendants the Assistant Judge 
found that a tenant (plaintiffs) who could not prove a 
right of permanent occupancy, could not recover 
possession after eight years on the streiigth of his 
previous possession and that tlio plainiitfs were not 
entitled to I’eeover possession. The Assistant .ludge, 
therefore, allowed the appetd. 

The plaintilfs haeing preferred a second tippeal. 
No. 91,9 of 1910, il waslieard byJtus^dl and Chanda- 
varltar, .1,1 ., wlio delivejvu the following inteiiocutory 
judgment and remanded the case for disposal according 
to law on the merits on the 281h November 1911. 

I’KR (JURIAM : — We caniiot accept the findings of the 
Assistant ,lii(lge because he has not paid due regard to 
the ])leadings, and liisown lindingsare not in accordance 
with law and vague. He linds that the plaintiff was in 
jmssession till ahold ele re ii years ago as a tenant from 
year to yeai'. He tindf, that the defendants have come 
into possession since then. There is no dou bt that he has 
also held upon his view of the facts that the disitosses- 
sion of the plaintiif by the defendants Avas not forcilfie, 
and to use a iicaa’’ aa’oiaI iiiA'cntec! by the Judge 
‘ wrongous 

Now if the disimsscssion Avas not forcible, and if the 
plaintiif was oiisled by the defendants in a laAvful 
manner, Ix'cause tbo dofendaiils had a right to the 
possession, tlien wo should haA'e expected to find that 
the defendant liad some title, and the Judge's finding 
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about the defendants not having dispossessed ■wrong- 
fully to be based upon title found by him in favour 
of the defendants. Bnl at the same time the xissistant 
Judge says that it is unaeccn.-iaty for the d<'fej!lauts to 
prove their title, and that because, in his opinion, tlie 
plaintills most first proim that the defendants’ po .se.ssion 
is wrongful ; and he holds that the plaintiiih liave not 
done this. 

Now, where the plaintiff has been held to luom Iteen 
in possession till aljont (deven years ago a-, a tcaani from 
year to year -, where again it is found that the d('fendanl 
has come into possession since then, by clispnsM'^sing 
biin, the Inevitable inference in law from ibese pj' 0 ''ed 
facts must be tliat tbe defendant bas wrongfully tiis- 
liossossed tiio plaijititf, unless the defendant is able to 
show that ho has a better title to hold the laml. Tliis is 
in accordance witli the rnlo of law which says that of 
two persons one of whom has been di&posse.>sed by tbe 
other, the person dispossessed is entitled to he ]'c'Sloi‘cd 
to possession, because if tbe dispossessoi' has proved no 
title and no right lO possession, peaceable ])o^s(Vsion is 
some proof of title, where the cpteslion of tiffe and Ihe 
question of possession is doubt fid. d’o lliis rute of law 
tbe learneil Assistant Judge bas paid m> liue regard. 
And fuj'ther wc should say that his mode of lieali ng 
with a case like this, which was disx)osed of on th(' 
merits fully by Ibe Subordinalc Judge, is a most 
unsat isfactoiy way of dealing with litigation. Ifei'o are 
parties wlio come into Court with disp)utes and ask (lie 
Court to decide between their conflicting titles. In oJl'ect 
Mr. Ferrers' language is that : I do not know if the 
piaintilfs have any title, but they were in possession 
till about 11 years ago wiien they were d ispos.scssed by 
the defendants. I do not care what the defendants’ title 
is, blit all I can say is that the defendants liuve dis- 
l)ossessed, but tbe dispossession is not forcible, and 
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defendants are in peaceful i)o^session, and, therefore, 
defendants must be retained in possession. In other 
T\’ords, both i^arties are told, it does not matter Avhat 
their titles are, plaintiffs must fail. 

Therefore, the decision appealed fi’om must lie reversed 
and the lower appellate Court must be directed to 
rehear this appeal, after raising proper issues, and 
dispose of it according to law on the merits. 

Costs costs in the appeal. 

On the remand the Acting District Judge framed the 
following issues : — 

(1) WIio has got the occupancy lights to the Lind ‘? 

(2) Has defendant a better title ? 

(3) What is the natuie of plaintiffs’ pobscssion ? 

(1) Whether defendants ha\e wiongfully dispossessed plaintitls f 

Havijig framed the said issues the Acting District 
Judge found that “ the defendants do not show a better 
title ami therefore the plaiiitiffs are entitled to ho 
rostoi'ed to possession. The dispossession appears to he 
wrongf n 1. Th is disposes of issues 2 and 4.” With respect 
to issues 1 and J the .Tndgc remarked : — 

As Hgaids the 1 ami ^ ismh's iln* ItMined counsel foi iispdidtnts sa\s that 
jilaintdls do not pio\t tluni title and it is not neccssau. 

As theii Kaul is not puned, thcie would he some difficulty in doing so Th(‘;s 
ma} be taken to be tenants of the Swami of Chapbal, still they are entitled 
to possession as «igainst defendants 

The deo'ee of the first Conid was therefore conflianed 
and the appeal was dismissed. 

Defendants 3 and 4 preferred a second appeal. 

Stmngman (Advocate-General) with S. li. Bakhle 
for the apj)ellants (defendants 3 and 4). 

Binning with K. H. Kelkar for the respondents 
(plaintiffs). 
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Scott, 0. J. The plaintiffs brought this suit in 1908 ^913. 

to recover possession of land alleging that in 1899 they SiTAEAM 
had been wrongfully deprived of their possession by Bunun 
Eaghnnath Ramchandra who and the defendants, who Saduu. 
derive title under him, have been in wrongful possession 
ever since. The defendants pleaded that Raghunath 
was the owner and that the plaintiffs had been his 
tenants until they relinquished the property as they 
could not pay the rent. 

I 

The learned Subordinate Judge raised four issues : 1st, 
whether before 1899 the plaintiffs held the property 
under the Swami of Cbaphul or under Baglmnatb lium 
chanclra ; 2nd, whetliei- the plaintiffs gave up possession 
voluntarily ; 3rd, whether the defendants were entitled 
to retain pobsessiun against the plaintiff's ; and 4th as to 
the mesne profits recoveralffe by the plaintiffs. His 
findings were that the plaintiffs hokl nnclej* the Swami 
of Chaphal and not under Raghiinatli ; that the plaintiffs 
did not give up the possession volnntarily and that the 
tlefendauts w'ere not entitled to retain ])ossession against 
the plaintiffs. 

The Assistant Judge, Mr. Ferrers, in appeal reversed 
the decision of the Subordinate Judge holding that a 
tenant who could not prove a right of permanent occu- 
pancy, wdiich w’^as the plaintiffs’ iiosition, conld not after 
eight years recover on the strength of hispreviousposses- 
sion. He held that as the plaintiffs had failed to prove 
title as mirasi tenants they must be presumed to have been 
tenants from year to year, and that their title being to 
an annual tenancy had long since expired, for they had 
•withdrawn from the land for eight years. He accoj-d- 
ingly allowed the appeal. 

His decree was set aside by the High Court and the 
case remanded for trial to the appellate Court on the 
ground that if the plaintiffs had been in possession as 
tc'uunts from year to year and the defendants thereafter 
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1913. cHiTie into possession Ly dispossessing tlnon. the de£end- 

SiTAKAM ants eon Id only retain possession by showing a better 
BiiiMAu title and tlial the defendants’ evidence as to title most 
Sadiiu. investigated. 

The appeal was reheard on remand by the District 
Judge, Mj-. Baker, who raised four issues as hdlows 

1. Who has got the occupancy laghts to the land ? 

2. Have defendants a better title ? 3. Wlmt is ihe nat tire 
of plaiiitilfs’ possession t i. Whether the defendants 

* have wj'ongfidly dispossessed plaintiils 

He h(d(l, (pioting from the remand judgineiit. that the 

he the dei'endnnt s-annetixed to be wrong fid 

as lluy had iioi ^ho\vn a better title than the plain tilth 
saying that xhrt disposed of issnei2and 4 aiid tliat “as 
regards issues 1 ami 3” ihe learned vcnimiei-i'oiirespo'id- 
(‘iit-^'uiy-i "plaiidiit'! do not prove iheii' t itle and itisnot 
neces u!‘\. As I'nir Kaul is not proved there would bo 
sosie dillicullv ill doing so. T1 k\v may iie taken to lie 
tenant- ol lh<*Js'’:md o! (Iiufdiai. still tlaw are eidilled 
to i) 0 ‘"'e sion !s aeaiiisi i'e‘'e n'anls.“ FTe .liei'efori- 
di- mb 1 ' t 'i(' asipi'al will) eosb . 

The c;ee now eoni(‘s u]) for (he si'cond iiine in second 
a])])eah 

I'Jds i" a suit based upon title. It is not a iiossessniy 
suit hi'o'.sd t within six months of a wrongful dispos-* 
ses'-ion hut a suit against defendants who liad lieen in 
IHis-ession tor li^dd. years. The presumption of right 
aiHing li'om ])o^^( .'■siuii ujiiilie.has mneh to a defendant as 
tea i'l-iiniili Joh'fda J)Iianim 

and ih(. fact oi no,- -.sioii within twelve \ eai's of lai it will 
nut a. ml li'e plainlilf unless it is .shoAvu to he such a 
p()s''e^si(..t : gives a hetttw title to the land th‘in the 
delViuiuuts can sianv. Bee Dhcnxnd Kania v. Ocibar 
^j/;( 2 )_ To siu-eecd in ejectmemt it is only necessary foi“ 


(1) (isr.i!) to M T. \ .111 at |.. (2) (1912) 1.1 Boiu. L. It. 44# at p. 4, 'll. 
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the plamtiff to esitahlish such title as carries a pi’csent 
right to possession. The Assistant .ludge, Mr. Ferrers, 
having found the plaintiffs on failure to prove tJieir title 
as permanent tenants to he only tenants from yeartoj^ear, 
thought that so fai' as their previous possession was equi- 
valent to title it was a title which was annual only and 
which for want of renewal had long ceased to he, hut he 
failed to recollect that ordinarily unless tliere is an 
e xpress agreement for the expiry of a tenancy on a certaiji 
day a tenancy from year to year is only determined hy a 
notice to quit. He found, it is true, that the plain (iiTs 
had withdrawn from the land l)ut that finding for some 
reason, which does not appear on tlie }vinanci judgineirt, 
was not accepted hy the High Court. The District 
.hidge, lyfr. Bakm'. said tlial the alleged relinquishment 
of the land hy the plainti Ifs was lo he received with great 
,nis])ieiou hut only held that there liad heen a wj'ongful 
dis])ossession as a legal inference arising from the 
pronouncement ijt the rcmiand judgment. It seems to 
us that upon the admitted facts itwould he a I'casonahle 
inference that as the plaintitfs had not asserted their 
right as yeaidy tenants for eight years they must he 
taken to have abandoned the tenancy or to have relin- 
([tiished such other occupancy rights us they might have 
ami if so they would have no presimt right to possession 
such as would entitle them to maintain a suit for 
ejectment. The only cases cited to us as ostahlishiug the 
plaintiffs’ right as yearly tenants to maintain ejectment 
were Dop dem. Hughes v. JhjphaU^^^ and Krishnarav 
Yashrant V. Vasiidev Apaji in wdtich there 

was no delay by tlie tenant in suing the trespasser and 
therefoi'e no possibility of such an inference as .seems to 
arise in the present case. 

Counsel for the a])pellants contends that on the facts 
found hy the District Judge the plahitilfs have no title. 

iu (1821)) I Moudy & Malk. 84G. (^),(J884) 8 Bow. 871. 
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It is not disputed tliat tlie Inamd^r of the land was the 
Swami of Chaphal and the plaintiffs attempted to prove 
a permanent lease by the Swauii in their favour. The 
proof failed as the lease ^Yas held to he a forgery. The 
payments made hy the plaintiffs for the land while their 
possession continued are held to have been made either 
to Ranichandra, the Khatedar, or to the village officers 
as assessment and not as rent. These facts, it is coi]- 
tended, show no tenancy by the plaintiffs and prove that 
the title is and was actually in the Swami. The defend- 
ants are entitled to rely on the Jus terfii appearing 
from the facts~liddncecrhyThenphdiitiff to defeat his 
claim, see Doe dem. Carter v. Barnard^^K Defendants’ 
counsel also relies upon Nagle v. Shea^^ in which it 
was held that the defendant in ejectment nright-set up 
andpi'oveju.s' terti L Sir Fj-ed eiick Pollock, in Pollock and 
Wright on Possession, p. 97, thinks this case conflicts 
witii Dat'ho)! v. The passage in Bramwell B’s 

jiuli mont In that case is not clear owing to the equivocal 
use of the pronoun “lie" but Lere at all events the 
plaintiffs’ own case discloses the./u.s' ferfii and brings 
the case within Doe doii. Carter v. Baraco'd^^J In this 
connection we may observe that Jeffries wGreat Westexn 
Rail way Co})t])aaiff\ relied upon by the Coui't in AH v. 
PacliubihJ^ to show that a Jus fertii cannot be set np in 
a suit for possession, was an action in trover for chattels. 

In our opinion the plaintifl's have failed to pj'ove title, 
that is, a present right to possession of tbe land in suit. 

There are, moreover, facts found which show that 
Raghunath Ranichandra was the jilaintifls’ ‘ superior 
liolder ’ as that term is defined by the Land Revenue 
Code, and in that capacity Raghunath Ranichandra got 
decrees in assistance suits against the plaintiffs in 1899 

(■) (1849) 13 Q. B. 945. W (igST) 26 L. J. Ex. 122. 

(21 (1874) 8 Ii. R. C. L. 224. (*) (1856) 5 E. & B. 802. 

(1903) 5 Bom L. E. 204. * 
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ai)cl 1900 under section 8(5 of that Code. It is no answer 
to say, as does the District .liidg’e, that the decisions 
were ex pa i‘te and the idaintill's did not appear. These 
proceedings togetiier with the fact that Eaghnnath 
Rainchandra and since liiin the defendants have been 
the Khatediirs of the lands in suit are evidence of a title 
in the defendants which must prevail against the failure 
of the plaintiffs to prove any title. 

We reverse the decree and dismiss the suit with costs 
throughout. 

Decree i-ererxed and mit dLsmissed. 

Or. B. K. 

APPELLATE CIVIL. 

M) Jifsf/re llatfou and Mr. Justne Shah. 

HATUBlIAl IIAXSJI (ciulinvl ^LAI^ nrr), Appellwi, t\ XATHBBIIAI 

KATXA4I MOTHER (oilKrIYALDLrLM) VMS Nos. 1 VXD 2), ItESl OXDEMS." 

IncVmn Canfract Ad (IX af 1812), snitan Oo — A(/}eemenf (Inrorered to hr 
cold — Co}tij)eni>ftt/on, jinffoient of — Bhar/daif Act {Bomha}} Act V of lbb2 ) — 
Ala nation of unx coijmnd 'suh-dindon of a — V<ildt<l<uid patra. 

In 1002, ih(' pLniitilt exeditid <i ralatdnna jniita of 1 uuls f( dining an umocoji 
iiisdl su1)-i1i\isii)ii of d hharj, in fa\oin of deft ntlaiits who weie put in 
])Osscssion. Tiie deed c nitained <i pt istuial toveniiit wla ithv the [iLuutitF hound 
hinisiir to t’ivc coiiipensilitni to tlw dtd'endants in t ise theit pubsession 
ohsti lilted. In 1010, tlie plaintiff sued to ido\ei posst‘ssion of the piopeitv h^\ 
ivdeeining the w lucli he alluded was a nioitgage The lower 

Oomts held that the aheiidtjon was void undei the provisions of tla^ Bha^daii 
Act (Bonihay Act V of 1862); and iollowdiig the decision of J/jibhnt v. 
^Va//yV^B ordered that the plaintiff could roiover possession on pa^/inent of 
moneyh he had received fioni the defendants. Tlte plaintiff having appealed : — 

Held, that the order of (‘oinpeiihalioii against the plaintiff was justitied, 
inasmuch as the agreement was dise(»v^eied to lie void within the meaning of 
heotioii 65 of tlie Indian (Jontract Art (IX of 1872) long ifter the traubaction, 
and as there was a personal covenant in the agreement. 

^‘Second Appeals Nos. 42 and 43 of 1913. 

W (1909) 1 1 Bom. L. K. G93. 
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Pc} Shdh, J . — Neilbei niulcj section 05 of the Indian Oontnut xVd non (hi 
ilid ruling III \ is the Louit houiul to awaid compensation 

in all cases as cl inattci oi couise uhcic a document is fomul to vmd in 
( onseipieiK e of tlm pio\ isioiis of the Bhagdaii A( t. It has to lx* consideied 
in enli case whfthei the agieement is discoeeiod to ])ecoid and 'ahdhci 
any poison lias leceived any ad\antage nndei such agreement as uxjiiiix d In 
section 65 oi ^ehcthei the cxnenani in each particulai case -justi lies the ouha ot 
compensation. The anmunt of compensation also has to 1>e dcteimined ivith 
i(d‘eicnce to the dicumstances of eacli paiticulai else. 

Second apijealfrom the decision oi Molianrai Dolatrai, 
Fii'.st Class Suhoi-diaate Judge witli xli^peilate Powei-s. at 
J3roacli, modifying Ibe decj-ee passed by 0. M. Jlnivei-i. 
Juiut Second Class SnbojTlinale Judge, at Bj-oucIj. 

Suit to redeem a mortgage. 

Tlje xdaintiti executed a valatdana paita, on tlie lOtli 
June 190:2, in favour of Llie defendants in respect of bis 
lands 'wbicb I'onned an imrecognised snb-division of a 
Ijhaci. Tlje cieetl in txuosliou contained a persoual 
covenant wiieroln^ the plaint iff nndertook to indemnify 
the defendajits in case tbeii' possession was obsiructed. 

in 1910, the pbiintilf sued io j-edeem tJje ro/afdana 
pdtla after taJdug accounts undc]' tbe xmovisioiis of the 
Dekkban Agi'icidturists’ Relief Act, 1879, and to recover 
Xiossession of the lands. 

Tbe Subordinate Judge held that tbe L'alaida)ia paliu 
in suit Avas a inoiJgage ; tliat it was A^oid luidei' tiie 
provisions ol tbe BbagcUui Act (Bombay Act V of 
1<S()2) ; and that tbe plaint itf aaxis entitled to recawer 
possession of tbe lands, oJily on payment of Rs. 367, tbe 
amount be bad receiA’-ed umler tbe transaction. Tbe 
araounl caialed bilerest at (5 per cent, and was made 
X)ayab]e ui six equal annual instalments. 

On ajApeal, tbe loAver apx)ellate Court made a variation 
in tbe provision about interest, but in other res^rects, 
confirinetl tbe decree on tbe folloAAung grounds : — 


w (1909) 11 Bom. L. E. 693. 
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PLimtiffV (apiiolUnt's) i>lea(k‘i soeins, lio\\<‘\er, t<» iluiik that iln'> icstoiatum 
should lia \ 0 !»oon oidoiediu his fa\ oui witlumt his ( alk*d upon tn 

tUnthiiL; t(j tlu* coiitendinj.^ detViidant as tho huiids uoie so \oid hut tl'co’e th<‘ 
ndiii^ in 11 Bum. 1j. li. 1193 is a <‘leai .nithuiitv foi lioklini^ that e\eii in ( <ises 
of tiansactioiis so \oid ah indio the defLiidant oiiuht not to ]»e oohof d to uno 
n]) the lauds vithoiit receiving hack his iiione\s. 

Plaintift has hinihclf hedi a juit\ to the i]lt.g<dit\ an<l il is 1ml jnst that tin 
f>iati(s quo oiiglit to he lestoied onl\ on u[int.d>le tenns. 

It beeins hut equitable theiefoie that the plaintitl innst niakt* du(‘ amends to 
the ilefendaiit 1»efoiL claiming i<stoj<iik)n nndei his ovu unlaw fill .let, and 
I am not piepaied to hold therefoie that tin* lowei Coiiit was at all wiong in 
diiei ting the plaintiif to make a ceitain lefiind to the defendant as toiisiihaa- 
tion pass«*d to him midei tin* impeached tiausaaion 

Tlie pluintill appealed to tlie High Ooni-t. 

(r. X. TlxiliUre, Coi‘ the appeUaiil : — tSectiou (m of the 
iiuliaii Oontt'acl Act ax)p!ies only where the trausactioir 
is ‘ discovered to he void.' It has no application to tlie 
presenl case where tlie alienation heing of an iinrecop- 
nised siiImU vision of a bhag is void ab i hi tin. 'Lie cases 
of liamchandm v. Jifibhai v. Xagji^^\ 

Mohori Bib(>e v. Dlia rniodax fr/zo-sc® and JJai/abhai 
Tiubhovcoida.s v. Lakhniichand Panachmuk'^ , referred 
to. 

X. K. Mohfa, fertile respnndeni : — This case is fully 
Hovered hy Jijib ha i X. Xc(gji^^\ Tlie defendant is enti- 
tled to compel! .sal ion either iiiidei' section d.') of the 
Indian Contract Act or under the covenant under the 
mortgage-deed. Qalahrhnnd v. Falbad^K referred to. 

Shah. J. : — In this case the plaintill sued formally to 
redeem but substantially to recovei- possession of the 
property mentioned in the ra/aidan gtafin dated the 
10th of J Line 1902. Several defences were raised to this 
suit on behalf of defendant No. 1. It was held by the 
trial Court that the clocament called the vulatdan patta 

(1) (1S97) -22 Bfiui. 0H() .It 11 . 691. ('*) (19(13) 30 Cal. 5.39. 

W (1909) 11 Bum. h. K. 693. (1885) 9 Bom. 358. 

W (1909) 33 Bom. 411, 
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was a moi'igage, that the plaintill was entitled to recoYer 
possession, and that lie was liable to give certain com- 
pensation to the defendant as claimed by him. The 
decree of llic trial Court was coaflrmed subject to a 
slight variation as to inteiest by the lower appellate 
Court. 

The plaintiff has now appealed and has urged that 
tlie order of the lower Court allowing 'compensation to 
the defendant is wrong, firstly liecause the bond is void 
under section 257A of the Code of Civil Procedure of 
1882, and secondly because the bond is void in virlue of 
tlie provisions of the Bhagdari Act. It is contended 
that no conixiensation under section 65 of the Indian 
Contract Act shoukl be allowed, as it must be assumed, 
in the alisence of any evidence to the contrary, that at 
the time when the agreement was cntei’ed into, the 
parties were aware of the real nature of the transaction. 

As to the first xioint, fi'om the j'ecitals in the tlocu- 
ment, tlie amount of the boml docs not ax)poar to be in 
excess of the decretal amount. There is no evidence 
in the case to show that at the tiate of the bond the 
amount due umler tlie decree was less than the amount 
of the bond. The appellate Court lias observed that in 
this case the bond ajipears to have been taken for ‘ far 
shorter amount.’ Undei' these cii'cnmstanccs I am of 
oxiinion that the liond is not jiroved to be voiil in vij'tue 
of section 257A in this case. It is not necessaiy, 
therefore, to con.sidert]ie question whethei' conixiensation 
under section 65 of the Contract Act could be allowed, 
if the bond were void under section 257A. 

As regards the .second XJoint the facts are that the 
defendant obtained x>osses’'ion of tlie xu'oxjerty from the 
date of the bond and continued in x^ossession uxi to the 
date of the suit. The xilaintiff brought the suit in 1910 
to recover x^ossession of the proxiorty. Until then it 
axixicars that no obstruction was caused to the defend- 
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ailin’ iiosKSGSsion nndor tlie lioiul. The plaintiff tliouglit 
ol recovering possension on the gimintl tliat the mortgage 
of an iini'ecognized portion of a bhag was void in this 
suit. Tliere is nothing to show that the defendant was 
aware of the fact that the bond was void under the 
Bhagdari Act at the date of tin* bond. It is clear that 
the liond was discoveretl to be void after tlie suit was 
brought. Assuming for the sake of argument that the 
plaintiff's contention that section 65 of the Coiiti'act 
Act has no application to a case, in wliicli the parties 
are aware at the time of the transaction that it is void, 
is good, I am of opinion that in this case the agreement 
is discovered to 1)0 void within the nu'uning of section 
()5 of the Contract Act long after the transaction. It is 
clear that if the agreement is discovered to be void, it 
is open to the Coni't to allow compensation tothepei'son 
to the extent of tlie advantage received under such 
agreement by the othei' side. In this case we liavo the 
additional circumstance that there is a pci'sonal coven- 
ant in tin' bond to give com]>ejisation in case there is 
any hindrance caused to tlie possession of tlie defendant 
under the bond, f am of oj)iiiion that even under 
this covenant the order of conipensati(»n against the 
plaintiff would lie jnstitiial. This view is su])portod 
by tlie ruling in JiJIhhai v. The lower 

appellate Court ajiptars to hav’e thought that in view 
of JiJiblHii'H case, the defendant ought not to be 
ordered to give up the lands witliout receiving back Ids 
moneys. It is necessary, however, to remember that 
neither under section ().5 of the Indian Contract Act 
iior under the ruling in Jijihh'ii's case is the Court 
])ound to award compensation in all cases as a matter of 
course where the document is found to be void in 
consequence of the provisions of tlie Bhagdari Act. It 
has to be considered in each cas(> whether the agree- 
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ment is discovered to be void and whether any person 
has ]‘eceived any advantage under such agreement as 
required by section 65 or whether the covenant in each 
particular case justifies the order of compensation. The 
amount of compensation also has to be determined with 
reference to the circumstances of each particular ease. 
In the present case there is no dispute about the amount. 
The parties were agreed in the lower Courts that if the 
compensation could be awaixled to the defendant, the 
amount should be that which is allowed by the lower 
Courts. Under tiie circumstances of this case T feel 
satisfied that both under section 65 as also under the 
covenant contained in the l}ond the order as to com- 
l)ensation is correct. 

Lastly, having regard to the variation in the terms of 
the decree o!' the Court ol first instance made by the 
lower ajipellate Court, file elfccl of which is imt quite 
clear lo us and which is likely to lead to complication 
in calculation, 1 am of opinion that it is desirable to 
restore the decree ol the trial Court. That deco'ce 
allows interest in a m.iuiiej wliicli undcJ' tljo circum- 
stances of til is case, I think, is tair. The difference 
between the decree of the trial Court and that of the 
appellate Court, as I understand it, is not of a very 
substantial cliaractei*, and even in the absence of any 
cross-objection on the part of the defendant, 1 think 
under the circumstances it would be proper to restore 
the decree of the trial Court. 

1, therefore, modify the decree of the appellate Court 
liy i-estoring that of the trial Court subject to the proviso 
that the tirst instalment, if not paid, should be paid by 
the .‘list of December 1913, the time for the payment of 
other instalments being the same as fixed by the decree 
of the trial Court. 

The appellant should pay respondent No. I’s costs ol 
this apjieal and of the appeal in the District Court, 
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Heaton, J. : — 1 concur in the decree which is to ho 
made and X Jiave very titfcJe to add. T do think it 
jiecessary to j)oinl ont that apparently on the strength 
of I lie case of JijihJiai v. Xa(/fi^^ there is a tendency to 
assume that because an agreement is in tact void, it 
lollows without more ado tiiat it is discovered to be 
void within the moaning oi section (A oi the Contract 
Act. Personally I do not tJiink that am suclt thing 
necessarily follows. As my learned colleague itidicates. 
in every case the circumstances ol the cas'^ have to be 
looked to. and it has to be determined whether in 
that p.irticnlar case section (J5 ol the Contract xlct can 
properly ]je applied. 
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by rail aw far aw ]\Iurmagoa on the lines of that Company and afterwards f]-(au 
Murmagoa to Bombay by sea by ships of the Bombay Steam Navigation 
Company. The Bailway Company issued in respect of these conwignmenls 
receipts to A which A handed over to B as the consignee (‘f llie goods in exchange 
for liundies for the amount of the value of the goods diawn by B in favour of 
A. These Railway receipts contained hiter aim the following condition : — 
That the Railway receipt given by the Railway Company for the articles 
delivered for conveyance must be delivered up at destination by the conwigiie(‘ 
t!> the Railway Company or the Railway may refuse to deliver and that tlie 
signature of the consignee or his agent in the delivery book at destination sfiall 
bo evidence of complete delivery. 

‘"If the consignee does not himself iitteud to take delivery he must endorse on 
the receipt a retpiest for delivery to the person to whom he wishes it made and 
if the receipt is not pi'Odnced the delivery of the goods may at the discretion 
of the Railway Company be withheld until the person entitled in it=; opinion to 
receive them has given an iiideuinity to the stlisbiction of the Railway 
Company.'’ 


While the goods weie in transit and in tlie possession of the Bombay Bteaui 
Navigation Company B becanne insolvent and some of the bundies given l\\ 
him to A in laspeet of the goods in transit were dishonoured. A thereon 
purported to stop the goods and gave the vSteamship C<anp,iny instiuctioiis not 
to deliver them to B but to C. 

In the meantime B had borrowed numies fi'om J) and E and had transferred 
to I> and E respectively the Railway receipts for ceitain of these consignments 
as security. On the arrival of the bales at Bombay they A\ere d aimed by D 
and E respectively and also by C. 

The Bombay bteam Navigation Company liled two suits, one against A, B 
and D and the other against X and E claiming that the defendants in each 
suit might be restrained from taking proct'cdings against the pLn'ntiil Company 
in relation to the bales and that the defendants in each suit might be required 
to interplead together concerning their claim to the goods in tpiestion in wueb 
^uir. 

Held., that reading hcctioii 103 of the Uoutract Act in eonjmietion wdth 
section 137 of the Transfer of Property Act (as provided for by section 4 of tlu‘ 
Transfer of Property Act) Raihvay receipts nnist be taken to be mercantile 
documents of title fulfilling one or other of the conditions specified in the 
explanation to section 137 of the Transfer of Property Act, viz., proving in 
the ordinary course of business the possession or control of goods, or authorising 
or purporting to authorise, either by endorsement or by delivery, the possessor of 
the (iocnment to transfer or receive the g'oods thereby rcpre>sented, and that 
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nuder the third condition of the Railway receiptw in question il wa,s clear that 
those documents fell under the latter clasvS. 

{rreed Indlmi Peninsula Railway Company v. Hanmandas Ramkison and 
Virji IIa?{smjO-h not followed. 

Simultaneously with tliese suits D liad filed a suit against A and B to 
recover the monies advanced by him ag<iiiist the Railway receipts transferred to 
him. Subsequently the entries in tlio general account of B in D’s books 
showed that various sums were credited to B which, if the rule laid down in 
section 61 of the Contract Act were applied, would extinguish that debt. 




Amerchand 
& Co. 

V. 

Ramdar 
V lTH ALDAS. 

Chhaganlal 

P I TAM BE R 
V, 

Ramdah 

VlTHALDAS. 


fWd, that the intention oL D as indicated hy his suit to enforce his claim 
against the proceeds of the hales of c*otton covered ]»y the Railway receipts m 
question negatived the application of tlie rule. 

Held, accordingly, that D and E vere respectively (mtitled to the benefit (d’ 
section 103 of <lie Conti act Act as against A and, the bales having been sold, 
that tin* persons in whose hands the sale-proceeds were slionld hand over the 
iu‘t sale-proceeds io T) and E dednctiiig any charges justly due. 

Ohhag-ANLAL Kali (i an and Lilachand Kali das wei’e 
i)i‘OT.ber8 and canied on business in partnersliip in 
Bom])ay as eoiioii inei'cbants undei' tlie name of Obha- 
ganlal Kalidas. hi or about Api-il 1911 tlie firm tlirougli 
Lilachaud Kalidas purclnised cotton from the lirm of 
Ramdas Vitbaldas Duj-bar at Bagalkoto in tlie Bijapur 
District. Tbe coarse of business was flial tbe cotton 
was kept in the (‘iistody of the firm of Ramdas Vithai- 
das Duriiar before being despatebed to Bombay to 
wbich place it was conveyed by rail by tlie Madras and 
Southern Mahratta Railway Company as far as Murmagoa 
and i hence to Bombay by the ships of the Bombay 
Steam Xavigation Company. When the goods were 
railed the Railway Company made out receipts for them 
in the name of the firm of Ramdas Vitbaldas Durbar 
as consignors anil in tlie name of the firm of Chhaganlal 
Kalidas as consignees and issued the same to the con- 
signors who delivered them to the consignees in ex- 
change forhnndies tor the value of the goods drawn 
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in tlieiv I'avonr and payable on demand. One oI liie 
conditions of tlie Railway receipts was to this effect : — 

3. That the Railway receipt given by the Railway Company for the arUcles 
delivered for conveyanc(‘ must be gi\tR! np at destination by the consignee to 
the Railway Oompaiiy or the Railway ma\ refuse to deliver and That the 
signature of the consignee or his agent in th(‘ delivery book at destination 
shall be evidence of conipleie delivery. 

If the consignee does not himself attend to tcdve deli\ery he must endorse 
on the receipt a le piest for d'divery to the peiNon to vehom he wishes it made 
and if the receipt is not prodnecMl the delivery of the goods may at the discre 
lion of the Railway Conijiany be wiihbeld until tb(‘ person eutitkal in its 
ojiinion to receive them has gi\en an indemnity to th(‘ satisfaction of the 
Railway Com]bui> . 

Besides oilier eoiisif^'iiments tlie firm of Ramdas 
Vitlialdas Durbar iu llie maimer above meiitioucd for- 
Avarded on the iith of .hdy 1911 a eoiisis'nment of 7 :] 
lialvs. and on tlie 2(Stl) of .Inly 1911, two eoiisi^>’imumls 
of UlO and .‘C) bales of eotiou j‘esp('ctively to Chbaganla! 
Kalidas and obtained and handed over to tlie lattcnOlie 
Railway reei'i pis for siieli eonsigniiienbs in I'elurn for 
liniidies for tlu' value of llu' goods. 

The linn of Oiiliaganlai Raiidas tliei'eoi' 'lorroived 
Rs. H.SOb from the linn of Chhagaidal Pilamber and as 
security assigned to tlie Lattei' the goods covered liy one 
of till' bailway receipts, namely, the eojisignment of 7.') 
bales and transferred to them the Railway receipt. The 
.sanu‘ lirni also horrowed Rs. I, >,()()() from tlie firm of 
S. Amerehaiid A Co., and as seeni'ity assigned to liie 
latlei’ tlie goods eovcn-ed by two of the Railway receipts, 
namely, tlie two eonsignnunits of Idb and .H.5 bales and 
transferj'ed to I hem the Railway receipts. 

Subsequently tlu' linn of Cbliagan lal Kalidas beeanu' 
iiisolv’ent and tlie hundies given by them in respect of 
these tlu'ee consignments of cotton were dishoiioiired by 
them. Tlio firm of Ramdas Vitlialdas Durbar tliereoii 
attemi)ted to stop the eomsignments in transit and gave 
iiistruelions to the Bombay Steam Navigation Company, 
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who wei'c ill ])oH«ession, to dolivei* to (iiaiip'anim Chal)jl- 
das and not to the insolvent lirni. 

On the ariivat of tlie consif>'mnents at Boinhav they 
were claimed by Gans'aj’ani Ohahildas as the nominee 
oJ‘ the consignors and the hems of Chhag’anlal Pitamhei' 
and S. Ainerchand & Oo. respectively claimed the goods 
of which the Raihvay receijds had been tj-ansferred to 
them as the assignees for vahu' of the goods finni the 
tij'in of Ohhaganlal fvalidas. 

The Bombay Steam Navigation Company tiled two 
suits, one against tiie firms of Baindas Vithaldas Durimi' 
and S. A iMei'clamd it Co., and Chhaganial Ivsdidas and 
Lilaciiand Krdidas in respect oM to' t wo com igntnmiis 
(jf lIKt bales and ;>■') i)ales of cotton, and the oliim’ agr.insl 
the fbaus of Ramdas Vllhaidas Onibarand Chljagaidal 
I’itamlier in I'cspeci of the consignment of 7o i'ales of 
cotton, in ('ach suit prayiiig /n/c/- o/dr that the deh'iul- 
anls inight be resti'ained bv injunction from taking 
proceedings against the !)laintitf Company in l•(•]atioll 
to the said consignments, and that tin- defendants might 
be ri'finired to i litei'ph'ad iog<'ti)('r eonceriiing llieir 
claim to the eonsignmenis. 

After t !u' suits \\ei‘e (ik-d the Hrm of Ramdas Vithal- 
das Durbar carried on botii suits ;is if they bad biaui the 
plaintitfs and tbe nominal plaintilTs took no fiirtin'r 
a(‘t i ve st( ]is in iiie .oiits. 

The suit against the firms of Ramdas Vithaldas Dnr- 
l)ar and S. Amerehand iV Co., and Chhaganial Kalidas 
and Jjilaehand Kalidas came on for lioai'ing befime 
Mr. .lustice Macleod who held that thetirm of Ramdas 
Viihalflas J)urhar was entitled (whelhei- regarded as 
factors or tinasi-vendors) to sto}) tiie consignments jis 
against the consigiu'cs. 

On the (piestion as to how’ far the rigiit of the con- 
signors was affeeit'd ity the transfer for value of th(> 
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Kail way j-eceii)ts for tLe consignments by the consignees 
to tlie tinn of S. Ainerchajitl & Co., the learned Judge 
held as follows : — 

It to consider wliat was Ihe^cfiect of tlu‘ endorseinoiit and delivery 

by defendant 3 of the Railway receipts for the 135 liales to the 2nd defendant 
to s(‘cme <iu advance of Us. 15,000. 

Ooiidition 3 on tin* back of the Kailwa} reeeipts is as follows (reads it). 

It wdl! be noticed that tliis condition contiaupLites delivery only to 
sip;i!ee or his (nidorsee as Ids a^ent if lie is niiahle to attend to take deliveiT, 
It does not even contemplati* the s<ile of the consignment of the Raihvay 
receipt and endorsement of the Baihvav receipt to the jnirchaser as the 
Bail w ay receipt did in the (f. i. P. JRdihmy Compiun/ v, so that 

there can he no doubt that the Raihvav receipts in suit are not instrimients 
of titl<‘ within the* meaning of section 103 of the Contract Act. It Whis 
eontmuled that Railways re ‘ciiits are now instruments of title bv virtue of 
seetiou 137 of tho Transfer of PropiTtv Aet which has been applied to Bonihav 
sinet‘ the deeisioii in (r. J. P. Ralhmy (^ainjutny v. Hani)avi(h\^^^\ The last 
chapter of the Transfei oT Propm'lv Act diMls w ith thi‘ transfer of actionahh* 
ciaims and after it has oeen eiiucted how siuli chums an* to he tiansferred, 
section 137 savs that mtthing in the pieic'diiig section applies to stocks, shares, 
etc., or to <ui\ mereantih* doeunu nl of lith* to goods. The explanation says 
“the expres'^ioi! nimvautih docimiant oi idle to goods” includes ,i hill of 
lading, R.iilway recei[>l, etis 

Uailwav rec<*i}»ts are tin u foie cxc (‘[»tad fiom the pnAisious oi that chapter, 
hut it cannot he aiguod fioni that ciieumstance that the Legislature has definiteh 
tmai fed that Railwav leceipts an' iiistnmu'nts of titl<‘ wdthin tlu' meaning of 
section 103 of rhe ('ontraet Act. 

If that was tht^casi' Sargent, ih 3,, w ould have said in the last paragraph of his 
judgment that all ihat w<is reqniied to satisfy the wishes of the commenlal 
eommiinitv w is to make the Tian^fer of Property Act appalicahle to Bombay. 

But it w «is argued that h\ Hit* (Mistoin of tin' trade the title to the goods 
covend h;v the Railway receipts p.issed In endorsement and deliv’ering of tlu' 
I'ceeijjt f<,r valuable i < insider itioii. 

A custom wa-- proved in (L I. P. Railway (Jonipauy v. Hanmandas^^^ to prevail 
amongst merchants in Bombay engaged in tlu‘ grain trade that Eailway receipts 
endorsial from one hohler to another w’cre considered as representing the goods 
and entitling the last endorsee to delivery : see paragraph 13 of the case stated 
by the Chief Jndgt' of the Small Causes Court, hut the appeal Court held that 
that did not atTin t the rights of an unpaid vendor to stop the goods in transit. 

W (1889) 14 Bom. 67. 
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Asbimiii!” for the i)ur|>os<*s of loy thal <i oubtoui has Iummi provinl 

that in Boinh.iy Eailway rti(‘oi|>tN <Io p<isb .oinaii^bt mc*rt*lian 1 b hy oiulorsoineut 
and delivery and that Hallway neoipts so <•ildoL^(.d are <‘oiiddere<f as represent- 
iiiu» the goods. I am hoiiml h\ the deeision in the tihovejneiititnie<^ ease to hold 
that the endorheineiit and deli\er\ of the Haihi.t,' r.^cMipts. to defendant 2 
eonid not affect the right of defendant i to Mo]> tiu* eo mIs. 

A custom prevailing ainonasl ImyeiN in Bomhav eannot nnike <s Hailwav 
rci'eipt negoiicd)ie as against tin* vciidois if it i^ noi negoli.d I * <it law. 1 'here 
S'*ems to ])e a eonsiderahh* <*onriision of thoe.ght inv.tlvcal in ‘-neh a eont(‘ntion. 
A rtdalion of contract is estahiished hel'V'am tln^ vciidor .md die ]mrt Inver, and 
tht‘ terms of tfie (‘ontract de[iend on vlnit in.s heen luieed upon hetvecn dtein 
and not on a custom \\hieli nni;v [>r<*\ nl nnoiiiiNt j[>niel ism's in general and the 
persons with wdioin thev d(‘<d. 

lu i\m Me,rha/it Cfnittnihij ht [jumhin \. Fhaitn Sial 

t it was proveil th d the wiahus .md pno-iut'ca*' in tlie hon trade 
had instructed eounsel to ok p, sic i pailunlai loimof v\diian 1 which Nhould 
he giM*n to the pnreh.iser h\ lia* venihu o- k prt suiting llu good- lei’erred 
to theieiii. The wait int was in fai t <01 oof 1 to deliw! tit hiarei* and rl e Court 
held that a vendoi wdio parud wdth niu’Ii l waoi't must he takwi to havi 
special notice and speei.d knowledge tii.'t tlie '’oiraul w<!s imeiidu! to he 
used for the [mi'tajse of raisiim money on i*. 

Till' facts of this ea-e aie \er\ dijfia'vmt. d'iii Isi defendants (ontmeted 
witli the liailwav Company to eairv t!u cood-. to Bomhav ,md deliveu'd tiu* 
Hailway reciupt given to them hy the Had w<i\ tTinpaiiv to ilefendants i> and 4 
(o enahh* thun 01 their .igents to get deliveiv of die goods. The Hdlwav 
leceipt w as not <111 oriha’ I'la de!i\ (‘1 V ioheom <i!id there is nothing whatever 
to show that the 1 st defeiahnits inteiid<‘(l to pi'^'clnde tht-mseives foun stopping 
tlie goods ill tiMiisit if defi nd.'M.s ;> and 4 tlid ii' pav tlieoi. Assuming 

that 1 st defendants win iWaie ihit Hadwav re* “i[)i> <> ism i! hv i !a>t I'-ement 
anddetivei'v aiiamgst m< u imUls j| B )mha\ that woool not <tieet tiieir I'iglit- 
as against tludi pmehasers mile'-'- tie) e\pri‘s‘-l\ oi impliediv .‘gnedto foie^o 
siieli rights in the e\ ent t->f the Ikiilwav leeeiKt s*> p.vsing It is not 0 tjiu--- 
lion of eiistom hut of eontiMi t. 

It has been suggested tluu veiidois and [imelifiseis geiieKillv in the < ottoii 
trade liave come to <«n agiemnent regaiding the U(‘gotiahilitv of Hailway 
reeeijds, It is ditfieiilt to see how an} such agrc'cmeut could he arrived at except 
perhaps in individual cases. This subject is (.oiistantly appearing in one form 
or another in our Ooints, hut as f,ir <is I e«ai set* inerehaiits who advance montw 
on Kailway reeeipts have no reiiiedv' tigaiia-t an uniiaid vendor so long as 
the Legislature doe-, not t‘nac( tli.it Railway receipts are instruments of title. 
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Tile tiriii of 8. Aaierclianct & Co. ap])caJed agaiiial Oils 
jiidgaieiit. 

Tlio suit agaiiisl tlie fii'iiis of Kaiudas Vithaldas 
Durbar and Chluiganlal Pitaiaher came on for hearing 
before Mr. .hisiice Beaman. After some e^ddence bad 
been taken, in view of lire decision in tlie oilier ca le the 
firm o1 Chbagaiilal Fitamiier agreed to take a decree /jcc 
iiirif'iin on ilie fiasis <>f the decree ol llr. .liislice 
Maeieodand to await the result of llie appeal again.*:sl that 
learned .1 udgo's dec-ision. A decree was given in that 
suit accordingly in fawmroftiie firm of Ramdas Vitbal- 
das Durbar. 


The tii'ui of ('hhaganlai Pilambar ipipeaied aj^ainst this 
judgment. 

The aj)|ieal tiled by ihc tirm of B. Ainei'cband Co. 
came oa lor bearing on the 2nd and 3i'd of September 
1912 and sniisoipiontly by an order of the axipollate 
Court, dated the Itltb of SeptemlxM 1912, the suit was 
i’eniand(*(l to tiie Coui't belo'v foi- the purpose of record- 
ing cviiicnci' on the foitowing issiu's wbicb bad been 
framed in I lie lo ver ('onrt : — 

7. Win lilt » lht‘ ‘2 ihI tl< Itibhii^ ub .uk cd i nth Us Id, 000 cn tlu 

tiusis Ht iD ji uai.,iaj»li 4 <1 his Miilti n statcDu Mt uid a 1 1 thai th< Kaiht.n 
DH < i|)t la It sjM 1 1 of tlh Idijhdtsvis not duly assigned .uid liansfeind to 
th(‘ “ind <lait lid mi tm stciinl^ lo» u p i\itR lit oi! the said suin 

h. A\h(*thti tin !U diltiidm^ Mas not aAait ihii it A\as iht usual toiusc 
of hiiNint^^ ol dtitmdi Its 3 md 1 to la'se money by pletlgiii^ the BriIa ay 
t((H])tfo» th( i40(*dsco\(i d h^ than 

0. Whethti thf (iisioiiMii tin ti uje UiilAa} lucpits an not tieatcd 
as instiiinnnits ui tith io the ^ootF ( iMithibN them Aitliin the ineaiiin^R oi 
stttioii lOo ol tlieConti<Ht Ad 

Further evidence was accordingly irecordeil on these 
issues by Mr. .i ustice Macleoc! who on the 17th of Decem- 
ber 1912 delivered a judgment on remand in which he 
recorded the following findings on the issue.s in ques- 
tion : — 
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I lind on issno 7 that the 2n(1 defendant ,i<lvan< ed in i»ood faith Es. 5,000 
and that the Eaihvay receipts for the 135 hales were endorsed to them as 
security for the geneial balance due to them in account by defendants 3 and 4 
including* the 15,000 rupees. 

I find on issue 8 that the 1st defendant was not aware tliat it was the usual 
course of ])usinebs of defendants 3 and 4 to laise monev by pledging the Eail- 
way receipts for the goods coveied by them. 

The 2nd defendant therefore has failed to produce e\idence of a single 
instance of tlie usage which they have atteinpt(*d to set up being acted upon. 
It is eontraiy to posithe law and the ( of ton meichants and commission agents 
are pcifcctl> made aval e of that. Ifsiithan usage did exist and had b(*en 
<ieted upon (vddeiK'e must ha\t hoin foitluommg (onsidermg that a<lvan(*(‘s 
to the extent of ci oies must h(‘ m.ule h'^ < ommission agents against Ihulwas 
receipts during a bingle season. The ipiestion vhctliei EailwaN leccipts aio 
instiuments of title ]>\ tiade usage stands exaeth wIkul it did in 18S9. Mei- 
(*hants think tli.it Eailwa}' icccipts ought to he made instimm nts of title h\ 
statute. The) know that without I(‘gislati(>n thcie is alwa\s a iisk wluae tlie\ 
make ad\anct‘s ag<iinst Eailwa^\ icieipts. But In tlu^ exeicise of a little ( an* 
<md h\ pacing attention tooidinai> business pi incit>les that lisk ean he made 
infinitesimal. They aie ohligial to take that lisk if thin want to d(» business 
but the} know* the} have to be eaiefiil to take (uidoiseiiu nts on!} fioiu persons 
who aie known to lu* lesponsilde and substantial. That this eaie is (‘xiuciscil 
almndaBt]\ elear from the e\idence. I lind issue 9 in the neaatne 

Tlie appeals in the two suits came on for fipariuf? oJi 
tlie 18th, 25th and 27th of March 1913. 

Ifn/to, with him for the firm of S. Ainer- 

chancl & Co., appellaiiis in A])poal i\o. 1 of 1912. 

Stmnfjmaii, Avith Jinnah, Cor tlie firm of Raindas 
A*'ithuldas Dnrbar, respondents in Api^cai No. 4 of 1912. 

Desai, Avith him Sriahvad, for the firm c)f Chhaganhd 
Pitamher, appellants in A^jpeal No. 7 of 1912. 

Jinnali, AAdih him Bcihodurji, for tlie firm of Ramdas 
AUthaldas Dnr])ar, resi^ondeiifs in Appeal No. 7 of 1912. 

c. .1. r. 

The judgment of the Court AA^as deli\'ered by 

Scott, C. ,1.: — Iji both these appeals the appellant is an 
eudoi’see of a Railway receipt from the firm of Ohha- 
ganlal Kalidas aa’Iio ])nj'chasecl the cotton bales men- 

n 1265—2 
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tionecl in tlie receipts from Ramdas Yilhnldas of Bagal- 
kote. 

Chliaganlal Kalidas liaving become insolvent Ramdas 
Vitlialdas, as unpaid vendor, stopped the cotton in the 
hands of the Bombay Steam Navigation Company before 
it had been delivered to the respective endorsees. In 
each case the Steamship Companj^ has interpleaded. 
The first question in each case is whether tlie endorsee 
made the advance which he seeks to recover specillcally 
apon the Railway receipt or receipts. 

In Appeal No. 7 the fact of snch advance is not 
disi^uted but in Appeal No. ± it is contended that the 
advance of Rs. 15,000 was not made siieciflcally against 
the two Railway I'eceipts for 135 bales because tlie 
advance is cntci*ed in the genei’al account of Chliaganlal 
and the proceeds in ordinary course would have been 
held as security not only foj- the advance of Rs. 15,000 
but also for any general balance of account. But it is 
quite clear from the evidence that the appellant 
declined to advance the Rs. 15,000 initil the Railway 
receipts were endoj’sotl as security as a large sum was 
already due on the accouiit. We cannot doubt that 
(he ejidorsing of tlie Railway i'ecei])ts as security wms 
what induced tin' advance and that the advance was. 
Iherefore, made specifically u])on them. 

ft is not (iis])uicd that in each case under appeal the 
advance* was made in good faith. 

In Aiipeal No. 1 it is lurther contended that the 
advance has been I'epaid iiefore decri'e. 

The tacts are that on the 15th August 1911, L e., 
simultaneously with the Hteamship Company’s inter- 
pleader suit, the appellant tiled a suit against the 
respondent Ramdas Yithahlas and also against the 
endorser to recover the Rs. 15,000 advanced against the 
Railway i-eceipts. Some months later the entries in tin* 
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general account of (Jliliagaulal in tlie appellant’s books 
show that various sums were credited to the latter 
which, if the rule in Clayton a case^'> and the rule of 
section 61 of the Contract Act were applied, would 
extinguish the debt of Rs. 15,000 ; but the application 
of the rule is always subject to the condition that the 
parties have indicated no intention iuconsislent with 
its ai^plication. 

It is clear from the aijpellant's suit that he intended 
to enforce his claim for the Rs. lo.OiiO against the proceeds 
of the 105 bales of cotton covered by the Railway receipts 
in question. This is suilicient indication ol intention 
to negative the application ol the rule. 

It was further suggested that the rule in Jn tho 
mutter of Wentz intha.'^''^^ sliould be applied by mar- 
shalling any surplus assets in favour of the tinpaid 
vendor, Ramdas, in tlie event of the question as to the 
applicability of section 103 of the Contract Act being 
decided against him. But the simple answer is that 
there are no surplus assets. 

The question common to both appeals remains to be 
dealt witli ; Am the Railway )‘ecei])ts instruments of 
title within the meajiing of section 103 t-' 

The Railway receipts are issued by the Madras and 
B. M. Railway Co. in the following form : — 

The dial Stmtliun MiliiatU lUilwci} Conipciii\ Limited. 

iift Lii I 

Fnnu Bdgalkote to Buiulu} 11. R. ou B. 8, N. Ruh\a} ltd M. K. TL 

Seiider'b name, lUmdas Vithalda^. To whom eoiisigiutl, Chhaganlal Kalidas. 

Then follows a tabular statement of particulars relat- 
ing to the goods, below which it is stated ‘‘ these goods 
are accepted for conveyance subject to the conditions 
printed on the back herein ”. 
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Condition 3 is as follows: — 


t;| 1913. 
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rj & <-'0 

f'-l V. 

1, Ham DAS 

i II VLD vs. 

‘ .! ClTHAGANLAL 

Pi TAM BLR 

V. 

; ^ BaMD vs 

, VlTHALDAs. 


I 



That the lUilwciy leceipt given by the BtiihVfU Conijiany i\n the ai tides 
(lehveied fur convevance must bo given up at dostiiifitiou bv the consignee 
lo the Bailwa} Company oi the Bailwa} Comiicniy nia} lefuse to deliver 
and that the signature of the consignee oi liis agent in the deliven booh at 
destination shall bo evidence of complete dcln'ei‘\. 

Tf tlic consignee does not himself attend to lake deliveiy he must endoisi* 
on the leceipt a reipiest foi delivei} to the peison to vliom he wishes il naide 
and if the receipt is not piodiiced the delivery of the goods nni} at the dis- 
ci etion of the Railway Company be witbheld until tlie peison entitled in its 
ojiinion to receive them has given an indemnity to the satisfaidion of the 
Raihvay Company.'’ 

The 9tli condition provides tliat tlie goods sLonld be 
subject to the rules and conditions printed in tlie 
Railway Company’s Goods Tariff and to the rules and 
regulations and wharfage and other charges in force on 
sLicli railways and sliipiiing lines over which tlicy might 
be conveyed. 

The holders of the Railway receipts in each case 
presented them not to the Raihvay Company which 
issued them but to the Bomliay Sleam Navigation Com- 
pany which was tlie shipping line by wliich the goods 
were eonveyed during the last part of the transit, /. c., 
fj-om Murmagoa to Bombay. Tlie Railway receipt was a 
document under which tiic goods were received for a 
mixed transit by land and sea. There can be no doirbt 
that in America sucli a document would be treated as, 
and pi’obably called, a bill of lading: see Ht. Louis, 
Iron Mountain and Southrm Railway Company v. 
Kni(jhd^\ wliere tlie Court after stating the nature and 
effect of a bill of lading said : “ The doctrine is applicable 
to transportation contracts made in that form by Railway 
Companies and other carriers by land as well as carriers 
by sea.” Tins point was taken by Mr. Robertson in the 


(') riS'<7) 122 F s u 79 M p R7 



VOL. XXXVTll.] BOMBAY HMETBS. 


267 


lower Court but the Judge said : “ The document Is a 
Railway receipt and cunuot become a bill of ladiog 
because the Railway Companies employed the Bombay 
titeain Navigation Comi^any to caiay the goods for paid 
of the distance.'’ 1 luidersland that llu’ leaiaied Judge 
jneant only that the document would not be a bill of 
lading within the meaning of section lOJ of the Conti'act 
Act, so that its assignment to a ])ledgec would defeat 
the uni)aid vendor’s j'ight of stoppage in transitu. But 
according to section lOJ it is not only a bill of lading 
but any other instrument of title to goods whiclj may 
be assigned with the same etfecl as ivsnlts from the 
assignment of a bill of lading, and it is material to re- 
member that the transit froin Bagalkote to Bombay e/d 
Murmagoa is a ti'ansit ideiitical in its nature for paid of 
the distance with the tj-ansit of goods shipped by a con- 
signor in Murmagoa under a bill of lading for delivery in 
Bombay ; and 1 think that for tins reason, on the special 
' facts of these cases, the Railway receipt if assignable by 
endorsement, would be an ijistruinent of title to the 
goods under section lOJ of the Contract .iVct. It is true' 
thiit in Greal Penhi.^iila /hdliviijj (U)iiipaHji v. 

HaujnaiuJas ItconlJwii and 17/;// Ilansra/'^'^, it has 
been held a Railway receipt ti'ansfeiuble by endorsement 
by the terms of the contract was not an instrument of 
title within the meaning of section 103. That was a 
case of conveyance by land from Bijainrr to Bombay and 
in that J•espect the element of voyage by sea under a 
combined receipt and contract issued by the carrier 
was absent. Tt is also important to note that since the 
date of that decision the chapter of the Transfer of 
Property Act relating to the assignment of contractual 
claims has been recast and is now applicable to the 
Bombay Presidency. By section 137 it is provided 
that — 
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Notliing ill the foregoing hections of this chapter applies io stocks, shares or 
debentures, or to instruments which are for the time being, by law or custom, 
iK-gotiable, or to any mercantile document of title to goods. 

E,ijjlanathn . — The expicssion ‘hneicantile document of title to goods” in- 
cludes a bill of lading, dock- warrant, m arehuiise-keepei \ ccitilicate, Railway 
receipt, warrant oi order for the deliveiy ot goods, and aii;^ other document 
used in the ordinar;^ course of business as proof of the possession oi contiol oi 
goods, or authorising or purposing to authorise, eitliei b}" eiidoisemeiit or by 
delivery, the possessor of the document to tiansfer or receive goods therebv 
1 e} >i esentecl. 


This is one of the sections of the Transfer of Proijerty 
Aet relating to eontj-acts ■which under section 4 is to be 
taken as part of the Imlian Contract Act. We have, 
thej'eforc, an expi-ess statement l)y tlie Jjegisiature that 
liaihvay receipts siiall he taken to l)e mercantile docn- 
nients of title fidtilling one or other of the two specified 
conditions, r/?., proving in the oi'dinary coarse of business 
the imssession oi‘ coiili-o] of goods, or antliorising or 
purpoi'ting to aiilhorise eithei' l)y endorsement or by * 
delivery the possessoi- of the document to transfer or 
j'eceive ttie goods thereby represented. Under the third 
condition of tlie Hallway j'ccoipts in these cases it is clear 
that the documents fall under the latter class. The 
significance of the division into twm classes of mercantile 
documents of title mentioned in section 137 of the 
Transfer of Propei’ty Act (which with the exception of 
its I'eferencc to Railway receipts is taken verbatim from 
section 4 of the Ejjgiish Factors Act of 1842 and 
reproduced in the Factors Act of 1889, section 1 (4), and 
applied in the Bale of (foods Act, 1893, section 62) is 
exidained by the following jiassage from Blackburn on 
Bale, second edition, at page 415 : — 

“ There Iwve been some attempts made to ^ive the same efJeetto the indorse- 
nent of duck warrants, wharfingers' receipts, deliverj oiders, and similai' docu- 
■nts, as is given to tlio indorsement of a liill of lading. 

> ose doeuments are genorallj' written contracts, by wliioh the holder of the 
1 tioemnent is rendered the iiersun to ^vhoul the holder of the goods is to 
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<l(‘livor tbom, aiul in so i.ir tin \ rt*soinhlo bills of ladiiig ; but tho;^ dilhT 

from them in this r(‘speei, that whoii gooiK aio at s(‘a the purchaser who takes 
the hill of lading lids dom‘ all that is possible in older to tak(‘ possession of the 
goods, as tliere is a physical ob'^tacle to his seeking out the master of the ship 
ami retpiiring him to attorn to his rights ; but when the goods are on land, there 
is in rei-^ou wdiy the p ‘rson w'ho leeeives a deli\ery ouhn’ or dock W’ariaiit 
should not ,ii oo “ lodi,<‘ it with the bailee, and so t<ik'* actual or constructive 
po-^session of the g )o Is Tlieic is, therefore, i \ei\ siihii iimt leaMiii why the 
emtom of m sehaut^ should mike the tiansfis* of thi‘ hijj of lading eipuvalent 
to an a<‘tual d divxT} of jio^session, tUid \et not ai\e siu h an effeet to the 
transfer of doeiiments of title to goods on shoied' 
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It was perhaps this distiiK'tioii that the Court had in 
niLiid in Great hal'uoi Pe)n'n^ala Iitniwaj/ v. Haa- 
niaHftas and T7/;// wlieu 

dediniug to aj)i)ly, as Mr. Justice h'ari'an had done, the 
Bnglisli dehnition lo ** instruments ol* title"' in section 
103 nl* the Contract Act althou^'h adinittiih^* that it might 
be applied to the expression '“document showing litJe" 
in section 108 on tlie ground lliat dealings l)y factors 
entrusted with documents showing titJe woiv a different 
subject-matter lo ussiguments ol* instruments of title by 
tlu' buyer of goods in transit. 

It is (deal* that no dihlimJ ion can be drawn from the 
diHVrem*e of Avording as in siadiou 102, which also 
relates to assignments hy the buyer during transit, tlie 
(‘X])ressioii' used is ''document showing title". 

It seems to me tlial section 137 of tlu' Transfcj* of 
Property Act jmts an end to the queMiou. It rec'Ognises 
that since the jiassing of section 17> of tlu' Sale of Coeds 
Act, 1893, in England tlieiv is no force in tlie distinc- 
tion drawn by Kir Cliai-les Kar^'ent in Crront Indian 
Peniinniht Rallivaji Compani/ v. H((n)nandas Itani- 
hison and 17/;//' Hansiaj^^K It is lo be noted that 
sections 102 atul lOij ai-c tlio only sectiojis ol tlie 
Contract Act wJjieii reter to assif<'mueut of docnineuts 
of title and tiiat section L>7 of the Transfer of Property 

W ( iss'.t) I 1 Bom. .'.T, 
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Act which must be taken as part of the Contract Act 
occurs in the chapter relating to the assignment of 
claims. 

I am of opinion, therefore, that the appellants in each 
of these appeals are entitled to the benefit of section 103 
of the Contract Act against the unpaid vendoi. 

In Appeal No. 4 of 1912, the case was remanded to 
the lower Court for evidence u])on certain issues of 
which issue 9 was : — 


Whether by the c-ubtoin of the trade Railway receipts, are not trt'aled as iiistru- 
iiiouts of title to the goods cuvoied by them within the moaumg of seeliou 103 
of the Contract Aet. 



Ohio evidence recorded as to the custom of merchants 
regartliiigRailway receipts is very much to the same 
(dfect as that recorded \\\ Jethinal \\B. B. ct C. /. 

W the effect of which was stated by Tyabji. .].. 


u'djj 
as fol low's : — 

•■Tlmreisagreatdcal ot ex.den.eto show tiiat theie is a geueial practice 
pu c ailing amongst uieicliaut- ,ind commission ..gents in Boniha^ to ticW Railway 
locelpts as documents of title, lepiesenting the goods mentioned therein, upon 
which lulv.uiccs cm he obtained to the extent ot SO or 90 percent, of tho value, 
that thc'su ruceipts are ilsnallc cmdoised in blank Iw the consignee and that such 
endorsements are recognised li.X the R.iilw.ix Companios in Boiuliay and delivery 
K i>i\t 11 accoidiiiii^ls . ’ 


IMr. Justice Macleod thus states the result of the 
oviflFJice taken on remand : 


“ The iiaiiie «ipi>ears iu tlic Railway ii'ceipt and as a lulc lie advances 

iu the xeialni 80 nr 90 pa tent, of tin* valm* of the eoltoii wdieii lie gets the 
Railway Hveipt, hut htnne amtiacts, monly those for Beng<d cotton, arc made 
on Railway teiins h> \\hi( h it is meant that the huser coiitiacts to advance 90 
juM ( <nil. as soon as ht* tn ts the Raihvav lot eii)t. Such nA*eipts pass from hand 
to hand hv endoi 'scmeiit <md the oxidciice shows tluit buyers consider that the 
Railway leceipt gi\es tlitMii a title to the goods though as a matter ot fact the} 
tak(' caie to see tint tlnir endoistM* is a lespeetahle poison. 


'0 (1001) d Bom. L. Iv. 2(>i)at ]L 200. 
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(jommissioli iioeiits t.uhain.(‘ Fmm 8(M<) UO }h i ou lLnlva\ ie<‘eipth, 

Tlieir eoiistitueut is either np (‘oiiiitix in \\hiih r,is(‘ no (]iu‘sti<vi! of inipaid 
vendor arises, oi -i lioidei of ,i Hailvwi\ natipt jn Ihnnha^ who eiidcn'ses it over to 
them. None of the second def(‘ndant’N w itiiesv< l(‘ni money «ai ItailwaN Kceipts 
nieiely to earn inteiesL This, a', f<u* a^ IIm <oi{itn(o eoes, is onl^s don<‘ h^\ the 
Banks and the;^ in\<in<ihl 3 u-pniii^ tL<. Ciaotn in he iht Banks' deiiii or ^<kIo\mi 
< is security foi the ad\an((^ It has linn iini )ine,H]. aN \\as proved in 
G.I. P. UaiJiray Co. \.II<uiinon(laJ^^. iliat ainonasi mereh mis and < onnuission 
agtmts dealinf> in cotton in Buinhav, l» nlwav nicipis (laloj^d one Jiolder to 
another are coiisid(‘red <is ie]>Hsenlinn tiie ^*oods and ' n uiinn ilw' j.ist eiidoisee 
todeliv(‘j}. But it does noi follow fntm ilu i I luO taut is c n^aac tliat the last 
rnidorseiMs entitled to ileineiv as ait ii m iii ui'i.id wiaini via* stops tJip 
go<»ds in tiansii.’" 
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hi cOiinection Aviili t'.tis !pst «d hoi aci snry rc‘UM* 

{(> the jiidi^nKMU of A'sltieirhL d,. in ! ,irl;oarn)}r v. 


T])e .i>si'..^ia‘e ot i hid oi 1 jdmj i‘ n ioisiniiin ; (in neiimnent 

is in it *. nature tiansk ! d)ie : in iM-' o [x < t lla i* hut (Ids i*- ‘•iniii ir to ihe <Mse 
of a liill of t xehaut’a** Ft ihe (oiei'Oios had inltnded (o nsiiain the ni'^oti- 
ahilit) of ii, he shtaiid h,i\e < onliiK d tlivMlt live] \ of thi‘ j.!,onds to tlie V'eiaioe 
only: hui he has nunhmt an indoisah]<‘ in^tnumni. Ho ii is like a hill <tf 
(‘xGi.nige ; in which ca^*, as la iwcui tin <lnw(n* and the p.ivn* the ( onsitlemtion 
may he gone into, ut it < annot la tw eeii tie* diaw< r ‘uul m indoisi ( ; and ihe 
reason is, hi^caiise it wtnddhe einhlin* t itien oftle* oiigin.d potie" to assist in .i 
fraud. The nile is fonmled ]>mel\ on luiie iplt s of I iw, ,(nd no1 (»n the instoin 
of merchants. The nisioin of ne ich nt - oiif^ tstd>hsl( (hal su< li an insiiu- 
nu‘ni mav lie indo] Mil ; Inn 1 1 < lin t oi ■‘hn indiU'^t ne i t i'- a <nK si ion of law 

The leaj'iied ,!u(lne has os'erluolccd Iho ioiaa oT the 
issue remanded which is, wheiher by the custom of the 
trade Railway jvcei]>ts ai-e ma trc>ated a.s iuslruments of 
title to the goods covered i)y tlu'ui within the meaning 
of (/. e., in the sense in which that expre.-^sioji is iisedm) 
section 103 of the Contract Act. Ohio I'csnll of the Rail- 
way receipt being sncli an instrument of title as against 
the unpaid vendor does not depend upon caistom but is 
a matter of law which is stated in tJie seciicm. 


(1) (18810 14 B.iin. 57. 
jl 1265— a 
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tlK. alKivo reasoiiK I»m oI opUiimi lb»l tL'-' 
d 0 cMo»oIUn--lo>voi' Court ill Apiieal No. I sIh.uM h' 

i-ovoiaoil, and lor 'I'O rtolsouH basod both ulKin U.o 
snoolal laols ot tlie oaBO ami on sootimi L„ . t > o o 
Iraot Aot I am of opinion tliat the decision ol llic loo. 
Court in Appeal No. T slioldd also bo " 

nise the uiisiiocessflll respondent must pal the ■ ■ 
throughout, e-ecopt that in Appeal No. I the «'““oo'-'ss- 
fiil respondent Haindas ivill have his costs ol issues 1 lo 
and 8 against the appellants. In eacli o„s.l ho pers., , 

in whose hands the sale-proceeds are, must 

the net Hulc-pvoceeds, deducting any clnuges juh > <- 
to the HUceeHsfal appeihints. 

In App^'‘A No. i of 1912— 
aVltorneys for the appellant : 

Jtiis/o)}iJi and Dcridtis. 

hltorneyrt for the reipondeul 
(li'/ahrlia.id. Wdtd/a tV 
111 Ajipeal No. 1 of Id 12 
Attorneys for the appellants: 

J<f)idrtrniii Jhidr'ii. 

Attorneys for tho rosjiondont 
Onicdjrliaiid, Wcidta dc fh. 


jyc.s«/-.s. Janiselji. 
jyc.ssr.s. Kdii<'loii\ 

J/essr.s. M<ilid)li(iK 
J/'css,',s. li!di/('(oit\ 


JJ(>Ci V'" S fPVL'l 'SY'( I . 

n. s. 0. 
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APPELLATE CfVlL. 

DitUe Sn- BimI Ml, Kl , Chief JnslUte, umJ Me. JButoii. 

11 \ Bi!B\l)()\ llLUiUM, VMM,ninRh(OUlfiINU,DEFHNDAN’ls), 

’ afi'lllvvis,. p. sUlUM.tXr srXU.Ut.VBAI. ul’mum.’s xoiu LIXUAPl’A 
.TAY.tPP.t SU! DosU, v\>l imiLils (miLiNVI, PlAlNriFPs). BESro.XDENT'e. 

A-I7 lV>r-Bu,„U,j Art XI of ISIS, Mi.n MBnrunar,j 
'BUtlemnl Art (Bm, Ait II »f ISOS), Mhr VS-nereditau/ 0P‘en Art 

Filst X<>, 80 I'l UU‘2, 
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(Bom. Aii HI of 187 Jr) — CtnJ Procethtre Codp (Aoi Y of 1008), ^ecfhm 11 1913. 

ami 15 — Her nop hiam laml — Hnmmarf/ i^pfthment — xHipnatioti — — Bmxdox 
Probate—Deeivoa of Probate Court not to he (Jp'^troifpd hij aljudleation 'nt 
a regular 'iult — Kes jutlicata. Shkharabal 


Tii(‘ title uf tlic family of N i\al,i>mul Dcsai cano* into existence in the time 
of the Bijapfir i\[oiiarehs in the 1 7th (‘entiii^s The Des.u was the chief 
revenue officer of the district iimler hotli the Af ih imechn nile am! the M tratlni 
rule wliicli f<»llo\\ed it. 

The servici‘s of tlc^ I)‘^ai as ie\eini‘ oiti ei weie not mule Use of during the 
Biiiish rule rind ho w<is inform d in ISIS hy tin* Collectoi under the prn\isi#ns 
ofs\iiun'Jof B )m. A'‘t XI of 1843 th it his ser\i(“s ,is a rf*\eniie ('>fficei 
\\oir,dn»the le |iine(l of him. As the l^sll!t of iiuinin icn ndinii eiaiins to 
in no lind', th * ])* d foi Ih * tinn lieim; wa^ ouendtlie edition of iomnmting 
Ills st*i \ it, c hy [) iv 10 ‘ it of an ^imnil >> i n in the nit toe of a t-n'i uni foi tin* 
lantK w hh h h * In Id up t > t • it hmc ttn i s ‘i\ it t* t«, n e oi h n t <! dona! p \\ - 
in nti in tin* ni iu< id im hah uhith 1 1 i^se- of paurn'id^ n<i '^hhd 

V t/ u in i ' , 

In list M‘ ir ISiVi the (io\einm ei pi'-cd a B ‘solution No. 433, s.iiielioning 
the titiiln)t*nt of tin* Xa\ ilonnd Desii's pnfgt^ (allowanii*) <is a pc*rsoijal 
holdiinj; i snliti'nhh* t > tin* hoIdi*i on th * tf‘ims of tlie sirnmir} sett](*nu*nt 
an 1th* n *s n e sos [u *itth ai * *pt *d tin* settl(‘nn*nt on tlie t(‘rms th,d the 
commutation [)a\ ment slioiild he in th** n.ittm* of an annual “ X<uaiana ” <sr 
(piit-reiit. 

Ling ippi Hir D * n, thi* 1 ist m de m aihi*r of the iKsu familv, made a will 
piohihidng his widow from nuking an <ido[>tion ind he(}ne,itlung tin* whole of 
his pii»[> ‘1 1\ toeluritv. The will wis pmp uinded foi piohaft* in tin* IVistiii'l 
Four! of P> ‘jo nun nil w is dul\ nlnntied to piiluic and the giant of the 
pioliait* w is ( onlirm 1 h\ tin High unt in appeal 

'rh*widi>w of Liiigipp' mil* .in idoption uni sin ami the nhipted son 
hiought the^ pn'suit suit lor a d)‘el nation thitth'* t'‘st,iio 5 ha<l no pow(‘i to 
m iki a wall and to dinule tin inoputN whiih hc'ing sei \ is e in im was 
in ili<*nahii . 

tint tin* settlem * n of the Xa\algund Desii of the ^e.ir i8l)'2 was 
a s«*ttlement v«ilid .ind hindnig up m ( hsv(*rnment, that undu the s<*ttlement 
the I)i‘sai WMs no longm* liahl * to render an\ ser\i<*ein respe* t of the lands 
held hy Inin ainl they wars*, theiefore, no longer h(*Id upon si'iwiee tenure ainl 
tint the possession of hinds as -.‘ivice lainis foi ’iOt) \ears in the <ihsenee of 
any evidence as to familv custom «*ould not impress them with the characti*!* of 
iualieuuhility. 

//e/d, furtln*!*, that where .service has been commuted for a ipiit-reni, if the 
doimcV de'sct'mhuts shouhl <* mtimn* to pay th * r<‘nt, th * tenure vvcmld he 
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altered £iom senico to icnt, lhat in tlie case of service land, which in practice 
at all events not usually alienated, it would be difficult to establish a family 
custom Inch should have any ellect, as distinct frbrn the ordinary incidents 
of a^eivico teniue, <uk 1 evidence that land had remained in a family for a lon^ 
pciiod of yctu ^ and ha<l d(‘scended by the rule of primogeniture where it was 
SCI vice laud, would be inoio consistent with the fact of itsliaving been held for 
SCI vice thill wiili the theoii of an^ speciil fanidi custom and that when 
service had come to an end the last lioldci, if Ik* hail no sons or co-sharers, 
could put an end to a tenme Inscd upon family custom, and that the lands 
might be tioalcd ,is the piopih> of an ordinal}^ Hindu laa I owner subject to 
the pa\ incut of tlio .igiecd ipiit-icut to Goc^inment and in the absence of co- 
paiceners the ownei could disp< se of the lends h} will. 

Held fuiilici, Giat luidcr section 11 of the Code of CJi\il Piocedme it was 
not open to the C^un^ if u the de imou of the Distiicl Coiui giantiug probah* 
of tilt Vvil! lot V bu (jiK ->'1011 ol iht anthoiiG of the widow to adopt, which 
(lilt slion w »s Itomid u[> wiih the »pi( slion of tlie icvot liion of the will in the 
piesditsmt, in aiut li is tt>‘* lu dt cid< d h\ the Fioliate (Joint laid con- 
clusicel;^ tit It iiniiic I b iwt u (lit paiiiisthe tpicstion of whelhei or not the 
tiditoi hul u \ohed 111-, will Iti fou taalb ond whrthci the slattuunl that he 
had gwcii .lullioiit) to hi, v\iiltwv to ulopt c\pussed his wislu", at tin* time of 
his dealb, and in*, much i‘- Iht 1 )I'-tnt t i oiii I winch had timl the piolaite 
l IS<* \\ l t ' MU { < 0i l,tt 1 I i ttt h l\t 111 (1 (Is ,0 ( l!^ I I'-t 

l<'i!!ST ;i|»|K':il liii> (k-i-isioii of V. Y. Phadke, 

Cla HtihorcUiiiik' .iiKiLjo of i joli'auiii, in original 
Huit iSo. ad ol !!>()!*. 

Suit loi diH-Cii'alions and injunedion. 

TliO fads w'eiv as follows : — 

The Sat- Dt-sai faraily o! Na\'a!f?un(l was at one time 
one of tile most impoftani Desai families in tlie 
Beli>ainn Oisifid and enjoyed enoi-nions income derived 
from inain villafies. Tbe representative member of tlie 
family for tin' time Iteing w'as the chief revenue officer 
of tlie Province. Tite title of the family came into 
existence in the time of the Bijajinr Monarclis in 
the 17th century and it wa.s recognized hy the Maratlia 
rule whicli followed the Mahomedan rule. The grants 
of inam villages had been made to the Desai for the 
time being. The grants wore sometimes made to the 
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Desai simply and sometimes they were expressed to be 
for the l)esai and his karknns. The family eoixtinued 
to enjoy the inams till tlxey were confiscated by Tippxx 
Sxxltaix at the time of his conquest of tlxe Southern 
Maratha Oonixtry. After the I’cconquest of the country 
by tlie Peslxwa Oovernment, the inaixi in its eixtirety 
was not ivstored to the family, but the j^rant was 
confined only to ton villages for the maintenance of the 
Desai and his karkiins. The grant was shown iix the 
revenue reeo.'ds under the heading ‘'service vataix”. 
After the inO'udiietioix of the British rule the grant was 
coiitinned to the l)('s.ii <»n tlie original terms fni' 
allowame uiuh'r an oi'der, dated the llih .lanuary bSLS. 
Later on .mh rs wei-e i-med 1»\ Oo.i'rnmeui that aii 
holdois of lorvici' 'ataiis must perform service. '! he 
Sar DeStii of Na t ai Jtind was aecoidiugJy calltal ujam lo 
ri'uder sei'viee and he having refused lo do so some of 
his laml'i W(>re oixlmx'd to Ix' attaelu'd. Jfe appealc'd lo 
the (Vdlector and Political Agent of Dharwar wlio 
(h'cidi'tl on llu^ Di'cember bS.'lti that the said 

o!'dei' did no< ai)[>ly to .sYO/s//n/n.s- (chiefs) lilo' tiu> Sai- 
Dt'sai iuid tlie aitaidiment was removed. Tn bSlO ihi* 
inain was again attached because the widows of 
langajqia, who was (hen the Bar Desai, made an adop- 
tion \rhich liad not Iieen authorized. Sul'iseipu'nlly the 
ado])lion was sanctioned by (iovernment and the attach- 
nuMxt was I'cmoved in or about 1<S47. 

(n the (iovernment ivcords the inam being mitered as 
‘'land held for seiwice ", the Collector inlormed in tlie 
year 1818 the tlien Bar Desai that his sei'vices as a 
reveniK' ollieial would not he jvquired of him. At that 
time ami foj- many years afterwards the CovexmnxenI 
was occupied in investigating the claims to inam lands 
held whether for .service or as reward for past services 
and in the course of tlie proceedings the Sar Desai for 
the time being was offered the ojition of commxitiiig his 
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qpi'Tiw by ol an tuiinial sum intbP nat'ive of a 

< 0 .- ko lands avlncl, be UeUl op ‘"'I™'*'-'™; 

,01-vk-e (oimvc ov by occnaiojial payments m l.u nat 

of mies both wbicb classes of payments evero called 

“ Nazai'ana 


Then came tlie Qoyemmeiit Eosolutioii No. bw o 
1S62, dated Ibe 6th Tebraaty 1862, san.-lionmg le 
ptonosal of the Eevcniie Commissionef to ' 

Inn'll Dosai’spob/cc (allotvanee) as a personal bold,,, 

kntiniiable to the bolder on the tei-nis ol the snmnial.t 

sellleinent. The settlement Ihns sam-lione.l das 
am'plcHl 1 )y Uic Sar iH'Sai tlu' siune yeiu'. 

pin^appa. tlu- ia.i ivp.v.( uiati ve of (lio Sar l>sui 
hmilv made a will on liio :>iUh .hnu- ISHKi and a coi hc-il, 
Aupiisi whcMvliy he pnddh.tei Ins 

x,ih> Snndarahai I'l-oin i.iakiiM an a.lo])U<>n am m- 
Pi. property, lo el.anly, namely, langayal 
K„nd. an insliiuiion iounded wiM, a vievr to oiKOUia« ^ 
and assist Lin^ayat students. Linj-appa oieil on he 
miwl \u<>i!st IIHH). Bundaraliai, not withstand iu« the 
;;ohilV.tion inhei-lnishand's will, adopted Jayappa on 
the KHh Deceinhef Ihdd- 


On the^-ind hVbi-uaiy Ihoi) Bundavahai and .Jayappa, 
as plaintUls 1 and iJ, respectively, brought 
suit tor a declaration that the will and eodieil ol 
J/msappa were iUesa! and he Ivad no anthont^ to 
exeente them and that the delendants, wno were the 
executors under the will, acquired no riplits under it 

The plaintiffs i'Lirther prayed lor a declaration tna 
plaintiff 2 was the lawfully adopted son of the deceased 
LiiiM-appa and for an injnnetioji callins upon the detem - 
ants" not to obtain possession of the property Irem he 
Court of Wards which had, under the ordei ot the 
District Court, taken charge ot it owing to the minority 
of plaintiff 1. plaint alleged that in accordance 
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willi tlu' (livectioii given by tJie deceased, plabitill’ I 
duly ridoj)ted plaiafciir 2, iluit (iie will and t!)e codicii 
W(‘i'e owing to various reasons illegal ])e cause at their 
dales the deceased was viuy ill and was not in a tit state 
of mind to execute them, that at the time ol tlie codicil 
some sellisli pei-sons had oiitained complete inilnejice 
over (lie mind of tlie deceased and he 'was no longer 
master of his own will and did Jiot know wind lie was 
doing, llial, therefore, the deceased in the presence of 
many persons j-evoked the will and gave permission to 
plainliif 1 to adopt a l>oy and to continue tlie 
as foianerly. tliai tlm ])!'operty was gi'anlod by llie 
IVshwa for die maintenamv' of the Demi and his family 
and the karkun- of tiie family, that according to llu' 
oiders of (hivernm.'nl am! the will of the adoptive 
father of I lu' deeea.-ed ami t he agreements entered into 
by th(> tleco' 1 -.ed witli his adojaive mother, he had no 
right to alii, nate I he iiroperly am! that as the karlcnns 
as well as tlu' immibers of the Desai family were 
interested in the property. Vmikaji Krishna Isnikurni 
was joined as nfaini iii' d. he being an old karkiin of the 
family having inlei'i'-^l in ihe m'opi-rly. The phiinlill's 
tlid no! elaim [lo-se'' don ol' l he properly from I he delViid- 
aiils as ii wa*- already in the po'sessiou of th'* t'mirt of 
Ward . 

M'iie delem hi n i , e ■ wer 'd t tiai the ib'eiaoi d Llii ''ipiui 
wu-* fill] owner oi ihe pi'operty in .nii and had full 
ti sianumtary povVe" io dispi/^t of it, tlnit .lolldi)'.- in tin 
original grant, or in tlie teians of liis o'wn adoption, oj- in 
the will of his adorn ive father did or could restrict 
(h'ceased Li ngappa's power of disposition, that at tlm 
time of making tlie will and the codicil the deceased 
was in full xtossessiou of Ids inental faculties auel was 
under no exlmaial inllueiiev, that he diel not antliorlze 
jiiaintitf 1 to adopt a son, that the allegation tliat iJie 
deceased eancelk‘d Ins testainenlury disitosition was 
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untrue, that plaintitt 'I was hrothej' ol plaintiff: 1 and 
the adoption ol tlie former was invalid in law, it 'being 
prohibited by tlie will of the linsband of the latter aiitl 
that plaintiff 3 had no right to join in the suit. 

The e.'iccutors appointed under the will applied in the 
nieanwhile for tlie grant of a probate and tlie District 
Court at Belganin having made tlie grant, it was 
confirmed by the High Court in appeal. 


The Subordinate Judge found that the will am1 
codicil relied on by the defendants were proved to have 
been executed by the deceased Lingappa, that the 
deceased was then in such mental condition as to 
understand the nature and effect of the disposition that 
he was making, that the deceased had no power to 
dispose ol the property in the way he did, that the 
deceased had not revoked the disposition, that plnintd! 1 
had adopted plaintiff 2 and the ailoption w-s va!i.i and 
(hat plaintiff 3 had a right to bring tue suit. Hie 
Subordinate Judge, therelore. granted the declarations 
and injunction prayed loi'iu the jiiainr. 

Witli respect to tlie settlement effected byCiovern- 
inent in the vear bSG2 the Subordinate .Judoe was of 
opinion that 'the settlement “ was defective inasmuch 

•IS the Eesolution of 18(:2 was passed in the abumce of 

information that the Desai had been rendering service 
during the British rule. Consequently the property 
remained and still remains imoiicnC/ hehl J or service. 


The defenitants appealed. 

Jayakar axid Budreq^pa, ivith G. S. Mtilgavicar, tor 
the appellants (defendants) : — The main question in- 
volved in the case is whether the property in suit was 
alienable in the hands of Lingappa and could pass by 
his will. We submit that it was so alienable having 
regard to the terms of the grants under which it w^as 
held and the decision of the Bombay Government under 
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Bombay Acts XI of 1852 and IT of 18G.3. (Counsel traced 
tbe history of the i)roi)erty from the days of Bijapur 
,1 Princes, Tippn Sultan and the Peshwas ending with 

i severa] orders of the British Clover iiment passed from 
time to time regarding the nature of the vatan.) We 
contend that there is hardly anything in these grants 
f and orders making the pj'operty inalienable. But 

i; assuming it was so, we further say that the (lovernment 

Kesolution No. 455, dated the 6tb Pebruary 18t)2, taken 
along with the correspondence and the other material 
on the basis of which the British Government passed 
the said llesolution is an adjudication as to the 
alienability of the property under Act XI of 1852, 
Exhibits 154 and 151. Notices of the said Eesolti- 
tion were given to the Desai and Na/arana on the 
footing thei'coC was demanded and levied, Exhibits 213, 
*’ 21(1 ami 218. See also sections 1 and 5 of the said Act. 

Thereupon the Goverutnent went on issuing fresh 
sanacls to the Desai alone of tlie lands in suit the tei'ins 
I of whicli make the pj'operty hei-itable and alienable on 

the satisfaction of the terms and conditions mentioned 
in the said sanads. Exhibits 108, i)9 and 126. Therefore 
it is no longer oj)en to a Civil Court to determine the 
nature of the properly by going behind the sanads and 
^ the settlement by the Government under the said Acts. 

Government alom,' were eoni]K‘tenl to determine its 
nature under section 16 ((/) of the hlummary Setthmient 
Act, which ap]jlies to ])rovinces goveimed by Act II of 
1862 and therefore to this proi)erty. Hee section 1, 
clauses 1 and 2, sections 2, 3, 4, 12, 16 (d), (c), ({/) of the 
Summary Hettlenient Act. The lower Court was wrong 
in observing that Government had not sufficient 
material before them. See Exhibit 164 and compare 
also section 16 (d) of the Summary Settlement Act and 
section 114 of the Evidence Act under which a presump- 
tion will arise in our favour that Government made all 
H 12G5— 4 
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regular inquiry : Jamal Sahel) v. Murgaya SwamiP-h 
Government must be presumed to bave all proper 
material befox’e tbem and in fact tliey bad it befoi’e 
them, Exhibits 77, 154, 80, 82, 88 and 200, wbicb give a 
clear idea of tbe circumstances relating to tbe nature of 
tbe vatan. Sanads, Exhibits 108, 99 and 126, also confirm 
the same view. Courts cannot go behind such an 
inquiry : Jamal Sahel) v. Murgaya Swam'iP-h Section 4 
of the Revenue Jurisdiction Act (Bom. Act X of 1876) 
is also a bar to such an inquiry on the part of Civil 
Courts. 

The word “ determine ” used in the sections of the 
Summajy Settlement Act, e.g., section 16 (d) i>oints to a 
conclusive determination. In the Land Reve]iue Code 
the said word has been so construed : Bai Ujam 
Valiji J?a.'iull)haP\ Badliobai and JRamcluvidt'a 
Konher v. Auantrar Bhagvani DonUgiaude'^'^. 

Even assuming that the ju-opei'ty could be regarded 
as a service vatan ah uiitio tlie powei- of Government to 
give up the required service is complete under the 
vaiious Acts relating to vatans. Moreover, the condi- 
tion of service as a cmisideration foi' the enjoyment of 
the vatan was imposed by Ciovernment for their own 
benefit and they are entitled to give up the benefit if 
they choose. No one else is entitled to question the 
act of Government, not certainly the heirs of Lingappa 
who had himself acted on and benefited by the relin- 
quishment of service. 

Assuming tliat Courts could go into the said question 
and inquire into the nature of the vatan, we say that 
in 1906 when Lingappa’s will became operative, the 
lands were not in fact service vatan. The Mahomedan 
sanads do not show that the rendition of future service 

W (1885) 10 Boni. 34 at p. 40. (2) (1886) 10 Bom. 456 at p. 460. 

(1885) 9 Bom. 198 at p. 214, 
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WHS made a condition. Very few of tlie said sanads isits. 
speak of any service afc all. A few of iliein speak only rupadosj 

of past and present service and when present service is „ *'• 

mentioned, it is simply the implied service of paying 
homage by being present in Court, Exhibits 176, 188 
and 213. Therefore the case would come under the 
words “nominally for the pei’forinance of service” 
contained in section 16 of the Summary Settlement Act. 

The Maratha sanads are also similar. Only two of 
them mention past service. AVlien no service is 
mentioned in connection with the lands, such lands are 
private property. The British Government continued 
tbe lands on the same tenure as before. Exhibits 201, 

202.” Even if service was once attached as a condition, 
tbe same has 1)een given up by Government, the only 
party interested in the question, Exhll)it 1.54, and on 
that footing the Govej'ninent had formerly released the 
lands from attachment, Exhibit 200. In this view of 
the case wc rely upon the ruling of tlie Full Bench in 
Jiaclhahai and Ramchandra Konlier v. Anantmv 
Bhagvant Denhjjande^^K Further there was a regrant 
of the propei'ty to Lingappa’s father on certain condi- 
tions which hatl been fultilled by the grantee. Exhibits 
80, 82 and 85. 

The settlement has been in operation for over half a 
century. The Desai himself could not have gone behinil 
the settlement, much less can his heirs. 

As to the position of the karkuns represented by 
plaintiff 3, we submit that they have no interest in the 
lands in suit and they cannot join in the present claim. 

The allegations in the plaint in this behalf are not clear 
and we resist the karkim’s claim on grounds such as 
follow :—~ 

(1) The original grants mentioned the karkuns but 
no tlistinct interest was given to them as dbnees. 
w (188.^) 9 Bom. 198. 
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Eoferencc was made to the purpose of the grant, 
namely, a provision for the estahlis]}ment of barkans. 
Therefore the principle of section 125 of the Indian 
Succession Act woiild apply. The class of karkuns 
besides is too indefinite to be made direct donees. 
No sanads were issued to the karkuns and no ancestors 
were mentioned by name. We, therefore, say that no 
interest was given to them as donees under the grants. 
(2) Whatever interest they might have had in the 
property, tlie same was carved out by the Dcsai who 
had given by a po/ grant separate lands, which have 
been kept and enjoyed by them for several years and 
are not included in the suit. Exhibits 67, 77, 79, 80 
and 91. (3) Owing to the said circumstance the 
British Government, in making fresh grants with 
r('re]-euce to tJie lands in suit, treated the estate as 
split u]3 and made no mention of the kaikuns at ail in 
the grants made lo the Dcsai. Tiie kaikuns had 
separate sanads issuetl to them by the OoAmrnment 
with reference lo the Jamts caj'ved out and enjoyed 
by them. These lamls aj-e not incJuded in the suit 
and that being so, Avhy should the karkuns claim any 
share in our lands ? (4) Whatc^’er rights the karkuns 
maj^ liave iiad in the lands in suit, the same have 
become time-barred. The Desai enjoyed the lands in 
suit for 400 years and the karkuns have not enjoyed 
any iDenefit out of these lands for 12 years before suit. 
This is admitted by plaintiff 3 in his deposition, 
Exliil)it 67. (5) Whatever rights the karkuns may 
have as tjue owners, those rights are eA^en iioaa^ saved 
by section 3 of the Summary Settlement Act and the 
decision in the present suit aauU not bar any rights 
they may iiave. They can sue those Avho hold the 
lands under Lingappa’s Avill. 

As regards tlie question of the validity or otherwise 
of the atloption of plaintiff 2, we say that Lingappa’s 


» 
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will, Exliilnt 93, prohibits tlie adoption. The plaintiffs 
allege that the will was j'evoked and a fresh authority 
was given to the widow to adopt. The same stoiy of 
revocation was urgetl in the previous probate i)roeeed- 
ings and was rejected by the High Court. The ques- 
tion is, therefore, ms judicata. The judgment on tliis 
point was given by t])e lower Court before the date of 
the High Court’s decision. 

Lastly we submit that in any event the property of 
the Desai, which is admittedly not of the nature of 
service vatan, is aaot open to the objection raised in the 
plaint and must pass to the defendants under Lingappa’s 
will. 

Wddon, with K.A.Hliivo^^hvarhac, forthe respondents 
{]ffaintiffs) : — The lands were held for sej-vice and the 
fact that tlie service ceased to be demanded coidd not 
make them private pro])erty. See the delinition of 
‘‘ hc'i’cditary office " in the Vatan Act : Bamrao Trlnihak 
v. Yealwautrao Madhacrav^^\ tSavitruiva v. Auand- 
Bai Jadav v. Nar.silaP'^. Tlie lands could not he 
dealt with uudej- the Summary Seftlemeiit Act because 
sei'vice lands were exi)ressJy excludt'd fj'om the operation 
of the Act by section 1, clause 2, exception Xo. ,3. 

Xo doubt the Covernment had power to determine 
whether the lands were held for wrvice or not. But 
the i)ower was given to Government by the Act which 
had not been passed at the date of the Government 
Resolution of 1862. Therefore any settlement based ui)on 
the Government Resolution was iiUra vires in its 
inception and could not affect the character of the pro- 
jicrty : Jamal SaheTj v. Alurgaya Swamj^'^. 


(1) (1885) U) Bom 327. P) (igoo) 26 Bom. 470. 

(2) (1875) 12 Bom. Jl. 0. E. 224 W (1885) 10 Boiu. 34 at p. 40. 
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Section 12 of tlie Smniiiary Settlement Act, no doubt, 
validates tlie innoi settlement, but that section docs not 
validate the “ determination ” by G-overnment. More- 
over the section says that the settlement made for the 
purpose of carrying out the object of the Act shall be 
valid. The object of the Act as set out in the preamble 
is to provide for the final adjustment summarily of 
unsettled claims to exemption from the pajunent of land 
revenue, etc. From this it is clear that the object was to 
secuj’e the adjustment of claims to exemption from the 
payment of land revenue to Government and notliing 
more. To this extent the settlement was valid. But it 
could not make tlie property private. 

Moreover there has been no determination whatever. 
The Revenue Commissioner merely asked for sanction 
to the treatment of the Desai’s pofryte as a iiersonal hold- 
ing and the Govemment granted the sanction. This 
cannot lie called a determination which connotes some 
inquiry and decision or exercise of judgment by Gov- 
ernment. 

The property was inalienable in 1862 under section 20 
of Regulation XYI of 1827. The privilege of declaring 
the interpretation of law was vested in the Governor in 
Council for two years and then in the Sadar Diwani 
Adawlat, see clauses 2 and 3 of section 7 of Bombay 
Regulation I of 1827. Under the interpretations it was 
held that lands attached to hereditary offices are entailed 
estates : Bliimappa v. Manap])a^\ Madhahai mid 
Ramchandra Konher v. Ananirav Bliagvant Desli- 

We further say that even if the Summary Settlement 
Act had been passed before the settlement, still the 
property would not be alienable private property, vide 

« (1866) 3 Bom. H. 0. R , A. C. J., 128 at p. 130. 

® (1885) 9 Bom. 1&8 at p. 209. 


I 


285 




VOL. XXXVIIT.] BOMBAY SERIES. 


Oovermiieiit EeRoliition No. 4-425, dated tlie 16tli Decern- 
ber 1867, wliicli was followed in other Resolutions, Brdndon 
No. (1502, dated the lOtli October 1000, No. 482, dated the sjji,j,AEABAi. 
2(lth .Tauuary 1901, and No. (>18.3, dated tbe 2nd Novem- 
ber 1875. 


With res])ect to adoption. Tbe ])j'obate proceed ings 
do not form part of the record of the case. O’hey were 
not put in evidence in the lower Court, nor is tliere any 
a])plication here that they should be admitted. More- 
over there wa^ no express prohibition to the adoption. 
Having’ regard to the fact that part of the property is 
inalienaide, tile adopt ion good in law. TheColhctor 
of Mftdnra v. MooHuo Iiai}iaHn<ia fiafliupafinf^K 


Scott, V. .J. : — The plaintill sued for a declaration 
that the will and codicil of the deceased Desai of 
Navalgund was inoperative and the defendants as 
exeetttors had no rights under it, and that the itlaintitl‘2 
was the lawfully adopted son of the deceased, and 
they prayed for an injunction restraining the defendants 
from ('ntering into ])osse.ssioji of the ]ilaint property. 
The Desai of Navalgund was the last of a series of Desais 
whose title came into existence in the time of the 
Bijapur Monarchs in the 17th century. The Desai was 
the chief revenue ollicer of the district under both the 
Mahomedan rule and the Maj’atha rule which followed 
it. During the tenure of otlice of the family, to which 
the deceased Lingappa belonged, many grants i]i inam 
of villages had been made to the Desai for the time 
being. Sometimes they w’ere exju'essed to be foi- the 
Desai and his karkuns and sometimes they were grants 
given to the Desai simply. After the distui'banee and 
the un, settlement caused by the iiTuption of Tippu 
Sultan into the Southern Maratha Country, the grants 






(C (1SC8) 12 Mdo. I. A. :5'.IT .it (ip. 4 13, 145. 
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to tlie Desai lamily were eventually confined to ten 

Yilla,^6S. . 

Tlie services of tlie Desai as a revenue ofacer were no 
(In vine the British rule and he was informed 

J would not to vequived ol Mm At that 

,ere occupied in invertigatlug and 
and coming to aettlemeuta regarding “ “ 

lands held whether for service or as reward toi past 
s^vkes and in the coarse of the proceedings the Desai 
X time heing wa, offered the option oj — ^ 
liiM ^Pi■vico 1)V payment of an annual sum in the nature 
Ma outoreiiilir the lande which he held up to that 
time on service tenure, or by occasional payments m 
.irmdoro ot hnee, both which claeece of paymente wore 
styled “ Nazaraiia”. 

Under the Government Resolution No. 455 of the 6th 
o[VebruaryLS62, the request of the Revenue Commis- 
sioner for sanction to the treatment ot the Navalgunc 
Desai’s potgec as a personal holding coiitmuable to 
the hohkr on the terms of the summary settlement was 
sanctioned, and inconsequence of that 
of the settlement was made to the Desai, and that offer 
was- accepted on the terms that the commutation 
payment should be in the nature ot aa annual Nazan c 
or quit-rent. That was in the year 1862. At that tune 
there was no express legislative provision sanctioning 
such settlements, although it may well be argued that 
the commutation of a service, which was no longer 
wanted, by an agreement to pay a fixed yearly sum, was 
within the competence of the executive authori y 
Bombay Presidency. But any doubt as to the validity 
of the settlement is put an end to by reference to section 
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12 of Boinbay Act II of 1863, wliicli applies to the 
districts in which the Xavalgund Desai’s inam villages 
lay. It is in the following terms : — 


1913. 
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All notices aii<I orders issued, and all settlements made, in the di&tiicts 
subject to the opeiation of Act XI o£ 1852, pievious to the passing of this 
Act foi the purpose of caiiyiiig out its objects, shall he as valid and as binding 
on G-o\ ei nment, and on the holders and owneis of, and all persons interested 
in, lands affected by such notices, orders, and settlements as if this Act had 
been passed before the said notices and ordeis wem issued, and the said settle- 
ments made, vhieh shall accoidingly be regaided and taken to have been made 
under this Act, all the provisions of which, as to the futuie rights, piivileges, 
and duties of the holders and owners of land to be brought under settlement 
by it, shall apply to the holdeis and owners, of land aheady biought under 
settlement as aforesaid. 


It Las not been contended that the Bombay Legislature 
had not authority to enact tliat section validating the 
settlements so made, and the settlement made of the 
Navalgnncl Desai must, therefore, be takan to be a 
settlement valid and binding upon the Government. 

What tlien was the position of the Navalgnnd Desai 
after this settlement ? He was no longer liable to 
render any service in respect of the lands held by him, 
and they were, therefoi'e, no longer held npon a service 
tenure. The terms npon which they were held were 
that a fixed annual quit-rent should be paid for them. 
It is contended for the plaintiffs that the lands, as 
service lands in the i^ossession of the Desais for the last 
200 years, were impressed with the character of inalien- 
ability. It has been suggested, but faintly, that the 
iiialieuahility arose by reason of family custom, hut no 
evidence of any importance has been adduced in support 
of that contention. 


The more serious argument is that lands assigned as 
emoluments of district revenue ofiieers were inalienable 
by custom aiid by express legislative provision. The 
first legislative provision on the subject, to which wehave 
II 1235— f) 
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been referred, is Regulation XVI of 1827. As regards 
tlie argumeut based on custom we must consider 
wlietlier tbe character of inalienability was attached ^ to 
these lands by law or custom at the time of the passing 
of that Regulation. The question was discussed by Sir 
Michael Westropp in Ganesli v. Bangmv^'-K 

He says -. “As to civil hereditary offices, and the inams 

(watan) annexed to them, tbe balance of authority seems 
to incline in favour of the alienability in permanence 
(previously to British legislation) as well of tbe 
offices as of the inams appendant to tbem, together or 

separately lu the case of some, but not of all, 

such offices, tbe assent of tbe Native Government seems 
to have been necessary to the validity of the alienation, 
and also, if the watan were undivided, tbe assent of the 
co-parceners, if any.” With j-efeinnce to those last 
remarks, it is to be oliserved that after the settlement, 
wbich derives its conclusive validity hum tbe legislative 
provisions of Act II of 18(i3, there can bo no doubt as to 
tbe assent of tbe Goveinment for tbe time being to the 
alienability of tbe inams, ajid as far as concerns tbe 
testator in tbe ]n'escut case, there is jk) question of any 
co-pa reamers, unless it be bold that tbe 2ndplaintitl is an 
adopted son, and in that position entitled to tbe rights 
of a co-parcener. Authority, therefore, is in favour of 
tbe conclusion that up to tbe legislation of 1827 these 
inams were not inalienable. 

The Regulation XVI of 1827, section 20, pi-obibited 
alienation, by any bei-editary officei-, of his official emolu- 
ments, and directed that such official emoluments 
eiijoved by a co-sharer should not leave tbe family in 
wliicb tbe office was vested. The Regulation of 1827 
was superseded by tbe Vatati Act of 1874. But that 
Act came into force long after tbe settlement of tbe inam 


W (18G7) 4 Boiu. II. G. (A. G. ,1.) 1 .it pp. It and 12, 
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lautlrt ill i<SG2, and setiloinents wlucli have been effected 
under, and are witljin the purview ol; Act TI of 1863, 
prevent the inam lands, to which they relate, from l)eing 
subject to the provisions of the Yatan Act, because the 
iiolder under the settlement is no longer a hereditary 
otiicer holcLing for service. 

Is there then any reason wh^' the inams held by the 
Desai should, subsequent to the settlement, Ije regarded 
as impressed by any inalienalde character such as does 
not appertain to the' ijroperty of an ordinary Hindu land 
owner? It appears to us that there is not. and that 
conclusion is suijported by the judgment of the Privy 
Counci i in Jlajali Mahendm Shujh y. Jolcha 
witli reference to what Avas l-moAvn as “Mafeebii't 
tenure ”. Service Avas commuted for a quit-rent, and it 
AA'as ijeld by the -Judicial Committee, if the doiu'c’s 
descendants continue to pay the rent, the leiuire is 
altered from service to rent. In liie case of sei'vicc huul, 
which in practice at all events is not usually alienated, 
it is (litlicnlt to establish a family custom, AA’hich should 
haA’e any elfect, as distinct irom the oi'dinaiw incidents 
of a seiwice tenure, and evitlence tliat land iuis remained 
in a family for a huig period of years, and (.lesceuded by 
the rule of xn-imogeniture Avhere it is service land, is 
more consistent Avith the fact of its being lield for service 
than AAith the theory of any sx^ecial family custom. 
MoreoA^er when the seiwice has come to an end the last 
holdei’, if he have no sons or co-sharers, can put an end 
to a tenure liased uiion family custom: see Zifly/L.sAcn 
k>ingli v. Rautjny Surma Mos.oomclar^'^. If then the 
inams of the Desai may be treated as the xiroxierty of an 
orilinary Hindu land owner, subject to the iiayment of 
the agreed quit-rent to GoA’^ernmenl, there is no reason 
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^2) (1872) 1 Cal. 186 at p. Wh 
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why he, in the absence of co-parceners, should not dispo.se 
of that property by will. He has made some pi'ovision 
for his wife, the 1st plaintiff, providing her with Rs. 100 
a month, and a certain i*etinne, and if he did make a 
will, as is alleged, it is difficult to see how a subsequently 
adopted son can defeat the provisions of that will. 

The will was propounded for probate in the District 
Ooart of Belgaum, a Court competent to try the questions 
arising in this suit. That Court decided that the will 
and codicil, under which the defendants claim, vcas a 
testamentary document executed by the testator, and as 
a conse<iuence the provisions of the testator speak from 
the time of his death. These testamentary pi’ovisions 
include a provision for charity, based uiDon the recogni- 
tion of the fact that he has no natural born son, and upon 
the assertion that he has not given and will not give the 
widow authority to adopt any soa after his deatli. Tlie 
contention, however, on behalf of the second plaintiff is 
that he is a validly adopted son of tlie testator. In order 
to prove that, eleven witnesses are produced who speak to 
words uttered by the testator withiai twenty-four hours of 
his death in which he stated that he had revoked his will 
and given his widow authority to adopt a son. Th^se 
allegations were put forward in the Probate Court by 
the same parties, the Ist and 2nd plaintiffs, in their 
contention with the executors, who are the present 
defendants, who were then propounding the wull and the 
codicil. Thirteen other witiiesses were upon that 
occasion x^roducedto prove the statements of the testator 
as to revocation of the will and authority to adopt and 
those thirteen witnesses wereylisbelieved by the Probate 
Court. The decision of the Court upon that point was 
affirmed by the High Court in appeal. The allegation of 
the plaintiffs involves the destruction of the conclusion 
arrived by the Probate Court negativing the alleged 



VOL. XXXVITI.] BOMBAY BERIES. 


291 


revocatioii and aJlirmhis tlic testaineiitai'y cliaractei of 
the will \Yhich contains the statement witli reference 
to authority to adopt. It appears to us Biat the leajuied 
Judge of the lo^Yer Court ^Yas in error in thinhing tliat 
it was open to him, after the decision of the T)istJ-ict 
Court in tiie wiil case, to tj-y the question oflhe authority 
which was bound up with the question of j'eYocation in 
the present suit. The issue whicli was decided by the 
Pi'obate Court was that the words of clause 9, as part of 
the will, foj'ined parr of the testamentary document 
speakijig from the deatli of the testatoi’, and that conclu- 
sively determined between the parties the ([uestiou 
whether or not tlie iestatoi- had revoked his wi il twenty- 
four hours betore his death, aiid wlietlier or not I he state- 
ment, as to his IniYing given any autliorily to his widow' 
toadojjt, expressed his wislies at the time of his death. 
Therefore, under section 11 of the Civil Procedure Code 
the Subordinate Judge shouJd not Iuiyc tried the issue, 
because the District Court wdiich tjued tlie probate case 
wuis competent to tjw the present suit, altliough in oj-der 
to relieve the superioi" Court of part of its w'ork sec- 
tion 1.5 of the Code provides that cYciw suit shall l)e 
instituted in the Court of the lowesi grade comj)eu‘nt to 
try it, aiul, theivfore, this suit wuis institur('d in tlie 
Comi of the Pirsl Class Subordinate .ludgo: see 
Lnl \ . Mashar imd Matra Monda! v. Hari 

Mohun 

We now' come to the case of the .'ird idaintilf. He 
can only be joined in this suit with the other plaintiffs 
if he makes common cause w'ith them, and claims that 
he is entitled Jointly, severally or in the alternative, 
upon proof of the allegations contained in the plaint. 
His case is, he being a man of forty years of age, born 
subsequent to the settlement of 1862, that from his own 
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knowledge lie can say lliat liis latlioj- and grand-fallier 
and gmit-graiid-fatlier were karknns uiidej' tlie Desai of 
Navalgniid, and tliat tkei'efore, they were entitled as 
heneficiaries, as persons answeiang a particular descrip- 
tion in tlie sanads, to share in the revenues of the inam 
villages with the Desai. In so far as there is any contest 
between the 3rd plaintiff and the 1st and the 2nd 
plaintiffs as to their respective rights to the revenues of 
the inam villages, the third plaintiff is not competent to 
join with them in this suit, but we do not think that 
any question of misjoinder really arises, because upon 
the evidence in the casehhe only inam, in which it is 
clearly shown that the karkuns, whom the 3rd plaintiff 
claims to represent, wei'e interested, was aJi inam of land 
amounting to twenty acres in Kahqnir which is not in 
question in this snitj (see Exhibit 77, cl. 11, 1, and 
Exhibit 91). The 3i'd plaintiff, thei'ofoi'e, in relation to 
lands in suit stands iti no better i)Osition than the 1st 
and the 2nd plaintiff. In resi)ect of the lands in suit, 
other than the patilkiaud kulkaniiki vatans, in whicli 
the 1st plaintiff, as the widow of the testator, would 
be interested as Aaitaiuiar, and which under section 5 of 
the Yatan Act of 1871 would not bo alienable by the 
will, the suit must fail. If it is agreed which lands 
mentioned in the plaint are held upon service tenure as 
patilki or kulkaiaiiki vatans, they can be excludcil from 
the decree dismissing the suit, and the plaintiff will be 
entitled to a declaration regarding them. If an agree- 
ment cannot be arrived at, there must be a remand to 
the lower Couit to ascertaui whar those lands aiv. We 
think that in tliis cause the costs of both pai'ties in both 
the Courts should come out of the estate 


Decree reversed. 
G. B. E, 
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APPELLATE CIVIL. 


Before Sii Banil Seoti, Kt., Chief Ju<^i fee, and 2Ir. Jfthfiee Batchelor . 

Tnn 8ECEETAP1Y OF BTxiTB im.rIYDIAin COUNCIL (oeilixal Defdxd- 
A\T 1), Appkllvnt, r. ]\[vfoii J. E. IITJGIIES, Secuctary of the 
■\Ykstern India Turf Ciitr (orkjixal PrAixnrr), IlrAPoNDrA’r. 

Cantonment'^ Act (III of 1S80\ section 22 — Limitation Act (IX of 1908), 
Article 62 — Taxes levied hfj cantonment authorities — Payment under 
prfitest — Jnrisdi>dion of Civil Courts \io entertain suit for recovery of pay- 
ment — As'.essna nt on the annual lettiny ndue — Payment hy ehe^ffe — Limi- 
tation runs f fan the date of the receipt of the money hy the payee. 

Civil Oonits lune jiiiisdic tioii tt» eiitnUiiii a suit 1 > ipcdV'er the aiuoHiit of 
ta\( s h^ lh( ( oitdintu lit .nitlidi .umI ])aitl pi>({(‘i protest on the 

i^io.ind thu dio 1 ''(ssiioiit was il]eu<ih This in, >\ he the t am* holh w hen .a 
sdiou iiMpiiiiiiJi \(i_\ .itlditAo dinsiiler.ilion liad heeii on the 

plaiiitiirs . 111(1 KMsonahk time lies not lx. eii i;i\ on to tlie 1 itter to t<ik(* advice 
on tlie suhjeet ,ind w hen the (MiitoniiHait authoi ities h.iMA\ I ioIIn dlsrei^anhal 
tht^ basis oil wliieli tin* r ite should h iv(* Ixam a ■.‘^essi d, liy asMAsini( the rate 
upon rh(* f^ios^ iiKonie of the plaintiffs. 

Kasandas A nkleshrar Mnnif ipalify^^K followed. 

In a'*^esdn^: a tax iuised (‘ii tlu‘ annual letliiii* \aln(‘ of premises it is ille^vil 
take tile amm d ineonn* deii\e(l fioin the pienuMs as the basis of ealeu- 
la(i(»n. 

In <Mse of padmnt h\ adictpn*. limitation imisnot f»om lh* datt‘ of t}n‘ 
del!\ei\ of th(‘ ( 111 'UU . hut fiom tin* d.ile of tin Md‘ip< id' tin mone\ h\ the 
p,i\ ( e. 

Fthst u],])('al against tlu‘ dc'c-ision of C. C. Boyd, 
Djstj-ict .ludge of Poona, in suit Xo. .‘) of 1912. 

The x)]ainlifr. ^\Tl() was the Beci-elaiy and a uiemher 
of tlio WA'siern ludia Tunf Club, sued as siidi to i-eeover 
fi'oni the defendants, the Secretaiy of Stale for India 
in Counci], the Cantonment Committee of Poona and 
the Cantonment Magistrate of Poona, Rs. 32,(599-1-7 
on account of the taxes ievLcd ])y the Cantonment 

Filst App(*als Nos. 32 and 41 of 11C3. 

(llHll) 20 Bom. 294, 
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authorities at Pooua which the plaintiff paid under 
protest on the ground that the assessment was illegal. 
The plaint alleged inter alia as follows : — 

The Western India Turf Club was the lessee from 
Government of the Race Course at Poona and was 
liable to be assessed for the property rates in respect 
of the said premises in accordance with tlie provisions 
of clause 1 of the Poona Cantonment Taxation 
Regulations, 1881^^b 

By Government Notification No. 481 of the 7th 
September 1891, a general property rate of four per cent, 
per annum of the annual value of houses, buildings and 
lands liable to property rates was imposed on the 
Cantonment of Poona where the said Race Course is 
situate. 

The Western India Turf Club was assessed for the 
year 1901 for the purpose of property rates at Rs. 201-8-4 
and such assessment was continued down and inclusive 
of the year 1908. 

On the 8th October 1908 the Cantonment Magistrate 
of Poona served on the plaintiff a notice stating that 
he had revised the valnation of the said Chrb’s property 
at Poona and assessed tlie rate at Rs. 9,840 per annum 
based on an annual i] iconic from certain sources of 
Rs. 2,40,000. On the 10th October 1908 the plaintiff 
sent a reply to tlie Cantonment Magistrate iirotesting 
against the enhanced assessment. 

The Cantonment Magistrate based the valuation of 
the property of the said Club on the sum of Rs. 2,46,000 
which represented the gross income of the said Club 
from certain sources and treated that sum as the annual 

(^) Clause 1 of the* Poona Gaiitoiiment Taxation Regulations, 1881, 
pio^ided that the estimated gioss animal lent at vliich houses, buildings and 
landb lialile to pi Opel ty lates may leasonahly be expected to let fiom }eai to 
yeai shall foi the pmiioses of the said lates be held and deemed to be the 
riiniual \ahie of Midi houso«{, buddings and lands. 
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j-ent tliai a tojianl LVuni yoai* to year would pay, and in 
doing so he did not follow the provisions of the said 
Taxation Regulations made in ease of the assessment 
iK'ing- increased. 

The said Club appealed lo tl>e Cantonment Committee 
who rejected tlie api)cal and declined to give any 
reasons for tlie rejection. The Club subsequently 
petitioned the Governor of Boml)ay in Council but were 
informed that the Governor had no powei’ to interfere. 
The Governor in Council, however, thereafter passed a 
Regulation which in future permitted an appeal to 
(tovernment against the tlecision of the Cantonment 
Committee. 

Tlie ''Uiil ('lub [laii! undei’ jirotesi the siini of 
Rs. l.Sl‘,)-.‘>-Ib in ri'-'pecl of the said taxation iiupost'd as 
afori'saiti for the latter half of tin' year ISMtS-dD in 
addition to a sum ol Rs. l()t)-12-2 wlihdi they had 
alriauly paid in r'‘s[a‘el of i In' as'-essineni for tlu' latter 
half of the year 

'i’he Cantonment Aiagi''trat(‘ altered tlie assessim'iit 
from Rs. it.MI) in 1 1-2-li as h<' found tliat on Ids own 
Inisis of asM'ssuienI the former ligure WaS loo nuieli. 
Til' retuiauHl to tla‘ said (dub the sum ol IN. 1.819 paid 
to him under protest ami the Cluli in return paid to 
him under jirorest a sum of JN. l.lITl-ti-l in respect of 
the said ta.x ;is aforesaid ior lhi‘ latter half of the year 
1908-1 lit. 

The Club was assessed at tin' rate oi Rs. 9.5tt-2-(; for 
the years 1909-10, 1910-11, 191 1-12 and they paid in all 
under protest amotints making the aggregate sum of 
Rs. 53,303-13-7. The Club was thus entitled to recover 
from the defcndtints or any one of them the said amoitnt 
loss the annual assessment of Rs. 201-8-4 yearly payaltle 
by the Club anti interest tliereon at 9 per cent, from 
the respective dates of payments, 
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TIh' iit-llu' Asw'hsiiu'iii [> 0 ()ks ior tlic wiicl 

years wTi’f iiiillil ic.s iintl nhoiild he ii^noivil altogellier, 
and. if neeessarx. they slnnihl he erased and expunged. 

The tirsr dfd'eudani \eaj made a party In the suit as 
tlie OiuKnnineut Fund whieli was liable to pay to the 
flub the moneys cLuined In the suit was veolcd in 
him. 

The Cluli had 1)ronght against ilie Cantonment 
Committee a suit. Xn. 5 o! TJd9, in the District Court ai 
Poona to recover the amounts respectively itaid under 
protest I'or the latter half of the year 1908-09 and the 
lirst half of the year 19(19-10. Tlie said suit came up 
in apjieal. Xo. 9 of llHO. to the Bigh Court, which, on 
the 28(h .inne !91(C disnd.ssed tlu' said suit on i!h> 
ground that the dehaidaiits weri' public oilicers and 
had no notice of the stul. Therefore, the time occupied 
by the .said sail from t he Ittth Attgusl 190ii to the 28th 
Jiiiit' 1910 should he (kabicied in eoniput lug the period 
(tf limitation, 

Xotiet'-. ol till- pre-out rlaiih weii' duly served on 
tin' (lefoiidaiit-. a-- H(|uiitd h_\ M'ciiou 80 of the Civil 
Procedure t'o'ir ainl the piaiuiih' cnived leave to .sue 
under Older I h’uh 8. dclieditle i ol lh(' Civil Proce- 
dure ( 'ode. 

The e:ui-.e o! leiion ai’o.i at Poona and 1 lie District 
Court had jn i iMliei ion to 1 1 v t lu' ,^uit. 

On the .numI alieyalioie. iln‘ plaintilV praxetl tliat (1) it 
may hi' deelai ed tliat the W'e-ti rn ! nditt llirf Club was 
impi'opei'l\ .I'-ev-ed ns afou'-nid in ihe years 1908-09, 
1!>09-10. IltlO-11. I'll I -12. 1 2) 1 lie asM's'iim lit by the Can- 
tonment .\la"i..t rei' lor tin years aloi'i'.said may hc' 
declared iilecai. \oil niid ronirai'N' to the Poojia Cau- 
lonmenl ’la\;dion li’e"nialions. (I) (lie said tissessnients 
may he declared hi he niillilies tind. if necessary, may be 
ertised tind exjniiiged from the Assessment Books, 
( I ) tlie dc'fendanis or some or one of tliem nitty be ordered 
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to repay to tilie piaintilV as representing' the members 
of llie Westei'B [mlia Turf C’bib alt payments levied on 
and paid by tlie saiti C’hil) for tlie latter Isalf of the year 
and tlie \ears i<)()‘)-10, 1!)10-1 ! and Llll-12 in 
('xcess of (lie annual assessment of Rs. 2(11-8-4 yearly 
liayable by tbe said Ohdi, (a) it may be declared tliat 
until the assessment f>f Its. 2dl-<S-l made in 1901 and 
continued down to BMKS had been revised and altered 
in accordance with the iirovisions of I lie Poona C'anton- 
ment Taxation Regulations, thal assessment was tlie 
only valid and binding assessmenl of ihe Ihiona R’ace 
(h)urse. ((i) all necessary directions may be aiveii, emiui- 
1‘ies made and accoii tils lakmi, and ( i ) t he dehnniants, any 
oni' oi- more of I hem may be ordered to [lay to the 
phiiiit iif all Ihe costs of and incidmital lo the suit. 

The suit was tiled on tin' 2<Sth March 1912. 

Defendant 1, Ihe Secreltiry of Slate foj' India in 
('ouncil, answei'ed as follows : — 

The phuntiffs were not entitled lo the reliefs claimed 
or any of them. 

The Civil Court liad no jurisdiction to entertain the 
suit by virtue of the provisions of seelion L) of tin' 
Poona Cantonment Taxation Re,i>'idations. 

The claim was time-bai-red nnderArticlel 1. Hchedulel 
of the LimilaLiiin Act. it was in any Cit.se itarlially 
time-barred nmler Article (!2 of tlie .same Schednle as 
regards the payment of assessment for the latter half 
•'t)E the yeaj- 19(J<S-()9. 

The allegations of facts contained in the plaint were 
not denied. 

1’he Cantonment Magistrate’s valuation was not 
based on an erroneous jirinciple, nor was it contrary 
to the d'iixation Regulations or otlnnwise illegal or 
irapropei-. The said entry of Rs. 9,840 was made after 
due inquiry and it was in every resjieet a valid entity, 
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Tho up to the hall yeav ending with the 

^ O , laAo calculaietl on a wrong bawfe. 

rt,s'reSKSon'tKe Dnsin of the actual gi-oBS aimaal 

rental retiliiiea bv the Olnb in accoi'dance avith section 
o lt r .nation’ Eegulations and due notice of sn 
nssossment was seived mi the plaintih on the Stli 

Octolioi* 1908. 1 4^1 

The enlatncetl ttssessn.ent of Es. «-»«' ™ 
on a valatttion of Rs. S.JO.iXib t snhsetiuent y on tne C d, 

salnnitting its accounts it " ‘•^'OVe 

tor the hall year calculating n at tour pit « ■ 

„,,ss annual vent of Ihe Hacc Oottrsc which lot 
In, It year ™, ling Msl Man'h Ihbh 'wm l.mn.l to halt 

ainiuiiitt'tl tsi hs. 

'll, •li-iiiii llfii 11 h‘ OanloiiUK'Ut 

'I'lii 111 111 iiH' iiiaiiii III. It 

.Mil :-n.u- n .ll•^.M .o ,!,Millh l^. 

Cliil, ill t..|iirii iiiiiii .1 

-J-i,, vA.i.lliai •lihU tiu Ih'VI.MOl, ol ilu 

iih.uf ,Ik' (Miilt.iiiiU'iit Alagisirato 

..a.inno .ou.e.,u.. 
iiflt-r ilcliu-.ii.a 1N.<; a. l.l■okc.,■ag.■ tor casiing iu 
, . 1 , 0.1110 of .aivoii by (ho Ih'b <>u 

tiOlh Novoiulior IhOS. 

'riu- allogod iiavnuMits by (ho Club wove not illegally 

n..A;;nugMly.v;ovore.l and the phdntiirhad no rigid 
i„a r.-rund of any portion (horool or to any mtoies 
, 1 ,,., The plaintilV had no right to have any entry 
in the Ah-w'^^meiit Book erased or expunged. 

Tlie suit wuh tiine-harred. 

'I'lie Civil Courts' jurisdiction to entertain the 
present sail was barretl utalcr section 28 of the Canton- 
nient jVet, Ihlb- With respect to the suhject-niatiter ot 
the suit, (lelVadants 2 and 8 had acted in good faith and 
in juirs’uauce of the powers conferred by or irnder the 
said Act and the Oantomuent Act, 1H89. Defendant 1 
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was rospoiisil)le, if at all, only on account at the actions 
of* (lefeiiclants 2 and o as the Kegiilations previous to 
the 1st Aiigiisi 1911 did not provide for any appeal or 
revisional application to (loA^ermnent and no appli- 
cation was made to Ooveiannenl in regard to any 
assessment sulrseqiieot to the 1st Angiist 1911. 

Defendants 2 and A the Cantonnnnit Committee of 
Poona a]]tl the Caiiluiunent Magistrate of Poona 
adopted t!)c wrillen statemenr of defendant 1 and added 
tlitd iliey AWiv (oinecessar'i iy Qiad(^ pai'iies, that their 
neone-> shook! f^e struck oil and find ihe plaintiiri)e 
omUm^m! |)a\ Caeir cos5^. 

1du .iu(ie(‘ humO Ihai(L) iiis (^)iirl had 

jurisdicMuu Hi i\y the v-^uit as against (hdendanl I bin 
iim a-'aualiisi d(S“h<Li!ls 2 and k. (2) ilu' sail was iji 
iiaue(di ilit‘ icvi-^'sl saiiituioii cf plaint ilCs j)rojHM‘ty In 
11 h^ i ^antenineti: r;d(‘ \eas ilhgah ( I ) tJie ]daiiitiH‘ 

Jiad paid liu^ auiounis of tlie (udiaiiccal ass(\ssineni 
uud(U‘ the (*i rciinislaiKM^s ukuiI ijuu'd in tl}t‘ phdnk 
(5) (kdVndaiits 2 and d not lu'ccsssaiy part i(‘s and 

(Id ? h(‘ plai 111 iir had no <\*ins(' of m*l ion againsl i lunn. Tlu‘ 
,ln<igc‘ lh(n*td‘or(‘ awardinl tlu* [dairdiirs claim in fnll 
wit h (*osis from didVinlanl 1. ddu‘ phiiidiirs claim for 
iidcrcsl was not aliowcMi as lh(‘ suit was not promptly 
lih^i. 

’Th(‘ hisiricl J minikin his judgment oi)serv(H!: — 

riio [‘I uiSilK (k*in thii 11 h l,i\ L.vs Imhu (akulaUd on (lie annual 
\alii(‘” of tin ii piannsts. Tlna-o is no <lis|uite .about an\ of the facts in this 
oas{*. The (h^iVialants (onsideud the annii.d value to la* the tot.d of a largo 
nuniher of fees ieeei\ed hy ]>laintilis fioiii \anoiis lieeiisoes vlio were allowial 
to pl> their trades on the ]U(‘e (^m^se. The itiunsare to he found in pkintiftV 
printed m** omits. They eonsist mostly of fees pai<l hy hookiiiakens and 
keepers of ndVi^slnneiit sCdls and hy the public for admittance as spectators. 
Defendant 3 eonsidmad that the total of these sums, being rent, should he 
(l(‘emed to he the *' annual \alue'’ of the premises ; and he levied the tax at 
4 per cod. (the Ln\ fill iate)on this sum. Now in the iirst place these items 
are not rent hut license fees. And, further, ilekaalant 3 was wrong in 


1913 . 


Skgrbtaby 
OB' State 
B'OR India 

Major 

Hughes, 


THK INDIAN LAW IJRPOLTB. [VOL. XXX VIU. 


vm 


m:i 

^EORETAU'i 
iW StATP, 
F»>li I\fH\ 
P. 

Major 

HftniF.'.. 



H 

H 

li- 


sup}Htsin ^4 tlint tht* total of ihoht* fees was a simi at wltioh plaintiffs might 
mis(niahly oxpoot to l(t ’’ tht-*ir premises. The total of th(*se soiirees of income 
is ahoiit lakhs. PlaintillV net prolits a\erag’e ahont Its. 30,000 a ^ear. 
If plaintiffs were to let the Ihiee Course an<1 hnilOing for more than alaait 
Rs. 30,000 a ,>ear, it is obvious (eet^ns /^auhns) that tin ir tenant wouhl 
i*on«luef the hnsiness at a loss. Therefort* 2.j laklis is not the '‘gross 
annual rent,'" ete., within the meaning of Regulation 1 : and to dta-m this 
Sinn the “ annual \alue " and so ealenlate the tax was a great error. Ttw.is 
in fact a metho(l of taxation not authorisod hy tin* regulations. 

The question tlum arises how th(‘ annual \ahie should have been ealenlated. 
Tlie following facts are admitted. Th<‘ lands and buildings form a very line 
Race Course. It is tin* only one in Poona. There is a great ilemand for <i 
Raee Course here. There is no other nearer than Bombay. Tiie real value 
of the premises lias no ndation to the strnetural value of the lanldings or 
general utilitN of the land : it detiemls on the peeidiar suitabilih the whole 
property for the purposes <ff a Ihu'e Course and Ihirf i luh. If plaintiffs wen* 
to let to any ttther body, it would only be to some oilier Turf Club or similar 
institution. It b. therefoie, elear that this i- an "eseeptiunal <‘use an<l that 
the [inipet method ttf aseertainiug tlu* niteahff \ahu‘ is that laid down 
in /iV//, f>m/// (I Q. B. Ihh). In hiief, the leceiil a\ei\ige leeeipts and 

expenditure of }daintiff’s ought t(> ha\e heeu uiiisi(k*ie<l as an tlement 
in aHCertaiuing the rateable \alu(*. It was U(»t li *ld that this must he (he 
onlv element ; but, in e.is(*s where no means for d euiuparisoii exists, (»l)\iously 
tliiH point has great important*. The same view was taken in Clarle v. 
Flnheriim-Angar (0 Q. B. D. 1311) and 77/e Doohs and Ilarlmir Board 

V. Thr Aiuei^sment CommHtce of Birkenhead (T. Q. B. (IhOO) 143), continued 
by Privy Council (L. R. (1901) ITo). 

Kuthing could be said against these authorities. ITuweVt>r, looking to the 
wording of the regulation itself, it is against eominon sens(‘ to suppose tliat 
the RaC‘e(h>urse as a wdiole eoiild he let foi about eight times the avt*rage net 
profits. 

defendants ilu n«»t say it tould ; and tlie;s virtually admit that the orders 
alt* quite unjiist. But tin*} sa} that tin* i4<iw gi\ t*^ dcft*ndauts 2 and 3 the 
p(n\t*r to ii\ tlic t.ixes right 1} or wiongl} and that the Civil Conns ha\e no 
jiinMlictioii. The leaineJ ct*uiisel foi plaintitls urges that defeudaiittf orders 
Htle uliia rilfs ttiid ii nuliit} , defendants ha\ ing t*\< cedt‘tl tlu* powers given 
h} Law. The ItMined [tleadeivs foi tlefeinlaiits s.i} that the orders would only 
he idtia rins if tiefendant 3 had impiued a tax whit'li he had no authority to 
iaqMKc or lia\ini,' Mich antlntrit}, had imposed it on persons oi* property 
c\t inpted h^> Lav\. fn this <*a.se, tlu*} sa} , defeinkint 3 could legally impose 
taxcft tuid the pluintiffh are not exempt. So, they argue, the act of defendant 3 
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11 } i iihandii^ till' lax Y iih nut ilkgfd, i»»ny Ihim* ucIimI unfairly, 

and (‘annot la* '•'■aid to }>«* ulhuf Vnd ndVrunco is mailn {<» U<*;;ulaiions 

1 , 42 and Id. 

Till on tho ailtji! t up to a « ei tain point i, son i loai , oinittini; tlio 

qnosiion of go(»d faitli, for no iinpropor inolivi' wbatosor is inipul* d to dofond 
ants. 8o ]ony fV' a [uiblio ottioor use* , tin* posson^ bo lia .In < innot l»o nnod, 
tl!oii;;b bo lias niado nnstakos of fart or o\ni of Law. It i. sslion bo ;.io<‘s 
bi\ ond Ids po\\» rs tiiat Id" doed*- (> 1 * onussions beciinn* aotnuiablo. Xoss in ibis 
fti'e did dofeudant 3 go boyond bis poss'ors V Tbo LaAV allow ofe biin to impo'.o 
a tax ; and Tvognlation 1 says that the tax shall }‘o oaleulated on the ‘‘ annual 
^rdne " of the prtini^es. Defendant 3 did not caloulate the tax on the annual 
\ dine, but on some strange and ino, el method of bL own. The Law does not 
justify bis action at all. It wxts outside tlio Law*. Tie used powers wbieb the 
Law* bad. not gi\en him. f am. tin ri'fore, of opinion that the enbaneement of 
tin* tax w a ^ nlfra » drs. 


The learned p!iadi‘r for defendant 1 argiu*s that when the Law* appoints a 
"Pi'oial Tiibnnal to decide certain things the jurisdiction of the Courts is ousted. 
1 entirely agree with this doctiiiie ; but it dearly }>rc-hiipposcs that the said 
Tiibiinal does not go jieyoiid its powers. All the decisions cited by the 
defence on this point can be distinguisbed in this w’ay. 

It might perhaps lx* urgc'd that it is easy to relino away tlie jiriuciples. 
governing these* and other (‘ases, until om* is forced to conclude that any mis- 
take (.f L.iw’ initst ]*esnlt in an act Hltra rh'f\^ and so there might he nndiie 
interfeivnee h\ the LouiIn witli deeisioiN jias^ed by authorities speeially 
{*mpow*esLd to dt(*ide i tTlain things. But, in my humble opinion, it seems that 
the (Jouits lia\i iioi stniinod the Law in this direi tion. And the general elYect 
is that a d(‘ei ion not aj!}‘n’entj\ nlfut rhes shin ild la* deemed to he so if it is 
made in an illeg.d way. That is the point in this case. 8ueh a deci^'ion or 
,ui is 0(1 hettei than one whieli is jtnma fane iieyoiid the powders given liy 
the legislature, 

^ # 

OelVndant 1 a] (foaled. 

Sfraif(i>}i((ii ( Advocat(.' Oeneval ) with »S'. *S'. Palkar 
((iovci'jiinent Pleadec) for Iho appellant (defendant 1). 

Weldon with (^raii/ie and Co. for the respondent 
(plaint i If), 
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Scott. C. J. : — Tlii^ suit was instituted hy the plaint- 
itt's to recover payment of the amount of taxes levied 
l)y the Cantonment authorities at Poona, which the 
plaintilfs paid under i)rotcst on the ground that the 
assessment was illegal. Tire learned District Judge by 
Avhom the case was heard, disposed of it in favour of tlie 
plaintiffs, and this appeal has been preferred by Govern- 
ment on two grounds, first, that the Court had no 
jurisdiction to entertain the suit ; and secondly, that in 
respect of a portion of the money claimed the suit is 
barred by the lu'ovislons of xirticle (12 of the Limitation 
Act. 

The argument on the question of jurisdiction amounted 
to this. According to the assessment rules certain 
aathorities have been constituted foi' the assessment of 
taxes, and their assessment is final, I'xcept in so far as 
any (piestion may arise as to the leyality of their action 
having regard to tin' jurisdiction conferred u])on them 
by tlie assessmenl I'liles and it \cas contended that the 
assessment of tlie tax coinptained of b.r lln- plaintiffs 
was a pure (piestion of fact ami not of law, and that, 
therefore, no (piestion arose for the d(‘cision of a Court 
of law, on the analogy, 1 presuuie. of applications in 
revision to the High Court undi'r s('eiinn ll,'> of tho 
Code of Civil Procedure. Tlie contenlion that the assess- 
ment of the tax raises a pure (piestion of fact was based 
upon a passage from the judgment of Lord Halsbnry in 
the Morso]! TJochn cdkI Harbour Boat'd x. Birkonliead 
ArrrKsttietif Conuni ! but if that judgment is read 
as a whole, it does not, as we shall have occasion to 
show later on, support the appellant’s contention. 

The rules affecting the taxation for Cantonment 
purposes of occupiers in Poona were framed by the 
Government of Bombay under the powers conferred by 
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section '22 ot the Oautomneuls Act of 1S(S0, powers which 
have been coiitiiuied sulrstantially in tlie same words 
tiirongh various (Janfcoinneiit Acts up to the present 
time. Biider tliose enactments it is provided that the 
J.<ocai Goveiaiment may, by notitication in tlie Official 
(hizette, impose in any cantonment, whiclt is not 
included in the Municipality, any tax which, nufier any 
enactment in force at the date of tlie notiJication. can 
be imposed in any Municipality witiiin tlie territories 
administered by siicli Oovei'iiment .• and tlial wlieu any 
lax is leviable in a cantonment in pursuance of such 
notitication tlie Local {loveimmeiit may l)y notitication 
apply oj- adapt to tlie cantoument the provisions of any 
enactment or rules in force at tho date of the notification 
in any Municijiality wdthiu the territories afoj'esaid 
relating to the assessment, collection or lecovery of any 
tax, and refund or revision of. or exempt ioti from any 
such tax. 

In intended execution of the powers conferred by 
section 22 of the Cautonmonts Act of hSiSO, Poona Canton- 
ment 1\ixation Regulations were notified in the year 
1881, which j)iu‘ported to adapt the taxation provisions of 
the Oily of Bombay Municipal Act of 1872 and 1878. 
According to such ada])tation the Cantonment Magis- 
trate took the place of the Municipal Commissioiu'r, and 
the C^antonment Committee took the place of the Ooui*t 
of Petty Pessiou. for the pmpose of hearing appeals 
against rates. The Eeguiatiojm with which we are 
concerned in this appeal are Regulations 1, 2. 7, 8. 10, 13. 
15 and 42. Regulation 1 jirovides that ‘"the estimated 
gross annual rent at ^Yhich the houses, buildings and 
lands liable to property rates might reasonably bo 
e.xjiected to let from year to year shall, for the purposes 
of the said i-ates, be held and deemed to be the annual 
value of such houses, buildings and lands.” Regulation 2 
[irovides that “the rates shall be leviable from the 
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•actaal occupier if lie. hold the house, bnildiiig or land 
iiuniediately from Oovenimeiit.” 

By (xovermueiit notiticatlon of the ITlii of September 
1891, a general property rate of 1 per cent, per aiuinm 
of the aiuiual value of houses, imildiugs and lands liable 
to property rate was imposed on the Cantonment of 
Poona, and the plaintiffs as occupiers of the Race Ooui-se 
in the Oantomneiit which they Jield immediately from 
(iovernnient were liable for the rate. 

Until the year 1908, the plaintiffs luul been called 
upon to pay a tax of Rs. 201, assessed upon an estimated 
gross letting value of the Race Course property of 
Rs. 5,038. On the 8th of October 1908, they received the 
following notice from the Cantonment Magistrate : — 
“Under Poona Cantonment Taxation Regulations the 
Cautonmeut Magistrate hereby gives notice to the Secre- 
tary, Westeiai India Turf Club, with regard to the pro- 
perty indicated in the margin that he lias revised the 
•valuation of the said property anti assessed the rates at 
Rs. 9,840 per annum on an annual income ol Rs. 2.4(!.000, 
and that any complaints against such valuation must 
be made to the Cantonment Magistrate in writing and 
received at this office within thi-ee days from the service 
of this notice.” This, therefore, was a case falling undej- 
Regulation 10 under which the rates might be increased ; 
that Regulation provides that “ notice of the amendment 
shall be given to the ])erson intej-ested and the date 
ii.ved foi- the hearing of complaints, which shall be made 
and heard In the nianuei- prescribed in section 8 for 
complaints concerning oi-iginal rates in the assessment 
liook.” Regulation 8 pj-ovides that "‘all complaints 
again.sf valuations shall be made to Ibe Cantonment 
Magistrate by application in writing left at his office 
three days before the day fixed in the public notice for 
revising the valuations and rates,” the jmblic notice 
lieiug the notice provided for liy Regulation 7 which 
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must ])rescTibc' a day, not being less than fifteen days 
fi'omthe puf)]1eatioii of notice, when tlie Magistrate will 
proceed to revise tlie valuations aud rates. It is, there- 
fore, apparent that the Cantonment Magistrate innotify- 
ijig that any complaints against the increased I'ate must 
be made within three days from the sei'vice of his notice 
of tlie Sth of Octobej' 19()<S was disregarding the express 
pi'ovisions of the Regulations. 

It is contended. Itowever, tliat snch disregard of the 
Ih'gulations is of no importance unclcj’ Regulation 42, 
pj-ovided Ihe directions in the Regulations have been in 
siilistance and eifeet complietl with, and that if that is 
so, tlie action of the Cantonment Magistrate cainiot be 
quashed oi‘ set aside' in any Court. It appears to us 
tiiat the Regulations have not been in sulistance or effect 
complied with. The plaintiffs are called upon within 
thj'ee days to sliow cause why the rate imposed upon them 
should not be raised from Rs. 201 to Rs. 9,840. Such a 
serious demaiid was a matter reipiiring ve]*y attentive 
consideration ; and reasonalile time was not given to 
the plaintiffs to rake any advice upon the subject. On 
that ground alone, tliei'efore, we think that the action 
of the Cantonment Magistrate was not warranted Iry the 
Regidations. An appeal wnis in-efej'red Ci'om his assess- 
ment to the Cantonment Committee under Regulation 13. 
The Cantonment Committee only have jurisdiction to 
hear an appeal against a rate pj'ovided it is charged 
undej’ the provisions ol the foregoing Regulations. The 
appeal to tivat Committee resulted in a curt resolution 
as follow’’s : — Resolved that the appeal of the Turf 
Club be rejected,'’ and the request for reasons for this 
resolution was met by a further I'esolution as follows : — 
“ Resolved that the Solicitors to the Turf Club be 
informed that the Committee consider that they are not 
bound to record tiieir reasons for rejecting an appeal.” 
The Turf Club then aiipealed to the Governor in Council, 
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bill they weiv ijifojiiied that undei' the Regulations the 
(rovemoj-in-Coimcil had no power to interfere with the 
decision of the Cantonment Committee, which according 
to tile ]>rovisions of Keg'uiation lb was to be tlnal. It is 
not surprising under the cii'cu instances that tiie plaintitl's 
]>aid their tax under protest, and have tiled tins suit for 
llie i-ecoviu-y of the same as money had and receiVed 
for theij’ use. 

Up to this jioint we liave dealt with the objection to 
the action of Cantonment authorities on the grouml of 
procedure, and. for the reasons stated, we Ihiiih tluit tlie 
olijection is well founded, that the Oantomnent Magis- 
trate did not charge a rate under the provisions of tlie 
Regulations, an appeal witli reference to which could be 
lieard and determined by the Cantonment (bnnmittee. 

Bui liiei'e is a more serious objection than that caused 
by tile procedure laid down in the Regulations. It is 
this: that the (binloument Magistrate has wdiolly dis- 
regarded the basis u])on which the rate is to be assessed. 
He has assessed a rale upon the gross iiUMine of the 
plaintiffs, whjch would not even be a basis for the levy 
of income-tax. Even if the ])laintili‘s’ net [n'otits, wdiich 
average about Its. ;}|),dl)o a year, had been taken as tin' 
basis of valuation, it is clear, foi- the reasons stated by 
the District Judge, that no hyjiotiietical tenant could be 
e.xpeded to offer such a sum as rent for the pro])erty in 
(}uestion. for as tlie District .hidge points out "‘if the 
jilaintitt's were to let tlie Race Course and buildings for 
more than about Rs. JtMMH) a .year, it is obvious that 
thei]' tenant would conduct business at a loss.’' and if 
they weri' to let if for that sum only he would make no 
proiit. It would, therefore, not be reasonable to expect 
that he would olfej' such a rent. It axjpears to us that 
tlie judgment of Ixu'd Halslmry in the il/cr.sw/ Dochn 
tind Hurbouf Bucird v. Bh'kpiihmd J.s'.sc.s.s-nnot/ Cojii- 
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already I'el'erved to, ko faj* from being ajiy 
aiilliority in favour of tbe contention of tlie appellants 
is a direct authority for the proposition (bat where 
a taxing aathojiiy is called upon to assess tlie tax 
based upon annua] letting value he does very wj-ong 
indeed if he rates as if he were dealing with the 
(luestion for the Income-tax. The Cantonment Magis- 
trate has, as stated by the District Judge, ‘‘ not 
calculated the tax on tlie annual value, but oji some 
stj'ange and novel inethoil of his own. The law 
does not justify his action at all. It was outside the 
law, and he has assumed i)Owers which the law has 
not given to him. The enhancemejit of the tax was, 
therefore, tiltni r/re.s, and not a legitimate method of 
ariiving at a fair letting value of the house.” It is, 
thei'efore, cleaj- upon the authority of Kamudan v. 
Anhlexhrai’ Mnnicqjalifj/^^K that the case is one in 
which the jurisdiction of the Civil Coujis is not ousted. 
The money has been claimed aiid received from the 
plaintiffs without the shadow' of a right, and the plaint- 
iffs having paid under protest are entitled to recover 
the money, unless theij- claim is bai'red by limitation. 
It is only contended that their claim is barred in respect 
of the first payment made by them for one half year, 
being the sum of Ks. 4,<S19-3-10. A cheque for that sum 
was given to the Cajitonmenl Magistrate l)y the Turf 
Club on the 2(Sth Noveiubei* 1908, but it -was not cashed 
by him ; and on the nth of May 1909, he wrote saying 
that he had made a mistake in the liguje wdiich should 
be Rs. 4,671, and that the cheque drawn on the 28th 
Novembej' would be returned on i)ayment of the sum of 
Ks. 4,671. The fij-st cheque was, however, cashed on the 
27th of May 1909. This suit WJ'as instituted on the 28th 
March 1912, more tlmn three years after the delivery of 
the checpie, but less than three years after the cashing 
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(>1 tlie same We are ot opimon that limitation luns, 
not Iroin the date ol the delivery ot the cheque, Ind 
limn the date ot t!ie leceipt ol die nioiicy by the payee 
and (hat theieioie, Arliele (52 is no bar to the plaintills' 
t hum in lespect ot this j)ay men! The appeal iheietoie 
nuist be dismissed 

We would add toi the Lonsideiation ot the (Tovern- 
meut an observation on a (piestion which it has not lieen 
necessaiy to decide havinj> rei^ai d to the success ot tlie 
phuntiHs upon the points raised by them. It is this, 
whether the Cantonment Taxation Regulations can be 
legal ded as an adaptation ot the piovisions ot the tava- 
tion sections ot the City ot Bombay Municipal Act ot 
1S72 and 1S7S in respect ot appeals tiom lates ThO'.e 
sectioiis allowe I an app-^sd lo the Court ot Petty Session, 
that is to tin Piesidency M igiitiat'^, a iuduial tribunal, 
wlicieas liegul.ition Id ot tlie Poona Regulations gives 
the appeal lo the Cantonment C )mmut‘'e, which is a lay 
bodv, oin ot the iikhi iiiipoi ( uit ineml)^i > ol wliii h is 
the Cantonment Magistiatt tiom whom the appeal r- 
p re ten ed. 

dhie plaiiditts iniisi liavi then costs ot this appeal 
and ol th(‘ iu\t apped wliuh tuts with th'tiilui' 
ot this aiiiicid 

Ajjpea! dis)jii'ise(( 
a. B. E 
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Bifo e S/7 Basil bt oft Ki Chi(f Titstite Mt 7nsti<( Bakhchu and 
Mi JaHiCo Daiiu 

KVIA\\(HA^I) IAL< HAVD v\d oihibs ( >i u in vi Dpi l\1) v\ is) 
IniiLiNis V blFABAI kom J)iI\AAbA L UyFRIK Jl AA J) (one i mi 
]^I 1 in ) El SIONDJ N1 

Lndtna A<t (/ )f JS/^) sdkai tl — PinhaU ( ml Ad m i nisi i {it ton 
Alt i \ i)t i^si) siiiioii S > — Cud Piocedine Code C lit \ of 1908) 
sedion 11 — ( {fiifi nil ms p) eidinj f< i pi dwit — If/// n<it oioitd — Piohati 
itfnsfd — foi n( ill it/ A fpi ipeiiij fn in detmdants a Ik Ik Id as eKti/fois 

— 7 / dffnifnt n fne jn ihafe pio eediiuf i f >si iq y ? dmte i f /ndqincnfiii icni — 
R( s jiuIiL R 

fii i ( lit mioiis [I uliin I * P* ^ puRuttil \)\ tit n pile lilts 

w IS Ik ]( l IK 1 ])! )\t(l ukI till pubite w ismiusuI Fli ippht iiits nip ijtd t<> 
ill Hi^liCniit vhi !i dismiss! (I flu \]»{)t il 

rii vidov <i tin d( < ( iscd tlu H iipi 11 ! iou.^]it i suit 1 i tiK lutni’^ i tin 
piopcitv L till d( u istd lioiii the iktiiiduits wli > luld it is tveiiittis uudti 
till will iiid tip hist ( oiut ill )W(d (111 (Iniii 

Oil ip})i i] 1)\ till dttiiulints two jiiisti us liniin uistii ii uiiel^ 
(1) whelhci the ]iidv.,muit iiiusiu., piohiti w i*. is iimih withiu (It stop 
iiid lutt iitum ol si ( tioii 41 oi the lAidtiiii Vit (I oi 1S72) is i ]u]^miut 
^1 iiitiUs., pK 1) lit md (2) wliitii 1 till jikAukuI lu (lit piol di pi< iiliin 
op< 1 di d is )es jndaaf i 

/7/^/7 h\ the 1 iiU Bent h di It St tnu4i d the L\ilu Vl (I ol lh72) 
w is IK t ipplii ihli to (Ik jU(Aiu it d tli ipjHlhti ( mit nlii lu^ oiol ilt 

/leld fuithei tint the ,n(Aiiuut m tl ]»i 1 ti t>i > u ihin onit 1 is 
ns )ndi<ati h tviui the piitiis imd i si etii u S) tin Pioi t ud 

tdmimsti iti )ii V t (\ d Ibhl) md ceti u 11 t tu Li\i] Pi u Inn Ci di 
( V(1 \ oi 1908) 

First upiieal against tlic deciMoii ot O. B La^hatc, 
First Class Kubordiiiate Judf,e oL Nasik, m original 
Slid No. 305 of 1910 

Tlie iOainliA sued to letOA^ei possession ot the 
property specitically nientioued in the plaint and to 
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coiiipol t.Le defeudaiits to ])j-oduce all the property of 
plaintiflTs deceaned liusbaiid Bhaimsa Lu Court and to 
recover possehsioii thereof, or in tlie alternative to 
obtain a decree against the defendants foi‘ the value of 
tlie said-property together with damages for wrongfnJ 
possession and detention of it. Tlie plaint alleged 
as follows : — 

Plaiutitf's husband Dhanasa LakJjniichand died on the 
25th August li)()5 leaving behind liim two widows, 
Bhlkitliai and plaintiff, and considerable property 
consisting of cash, jewels, clothes, account-books, bonds, 
etc. x\ll the saitl property was kept in a treasury in the 
house in which the wudows ivere residing at the time 
of Dhanasa’s death. Bhikubai died in or about the 
month of October li)05 and after her death the 
defendants broke open the treasury, removed all the 
pj’opej'ty that it contained, sold all the cloth of Dhanasa’s 
shop and took away all the ornaments of the plaintiff 
except gold pat/jja.'i (wristlets). TJie plaintiff was at 
that time a minor and was iii mourning. A few jewel 
ornaments were returned to lier tln-oagl! the intercession 
of friends Imt the I'est of the jewcdlmw was taken away. 
The defendants had no authority to tluis iniertneddle 
witli the proiterty. The plaintitf liad full owuers])ij) 
over the said pro])erty and sued to recover it from the 
defendants. Bo far as the plaintiff was aware there was 
no will itiade liy the deceased Dhanasa. But tlie 
defendants set up his wdli atul claimed to he trustees 
appointed aiider it. They removed wrongfully and 
without any pretence of aul hority the moveable jiroperty 
of the deceased Dhanasa. The defendants applied for 
probate of the said will, but their application. No. (50 of 
1908. was rejected as the will set up was not proved. 
They appealed to the High Court but there also tliey 
were unsuccessful. On the 11th July 1910 the plaintiff 
served a notice of demand 011 tlte defendants hut as 
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they did not comply with the notice, the plaintiff’s 
cause of action arose on the 13th July 1910. 

The defendants contended inter alia that the 
plaintiff’s hushand Dhanasa having made a will and 
appointed executors thereunder to administer his 
estate, the plaintiff was not entitled to bring the present 
suit, that the plaintiff’s suit for the recovery of moveable 
property was barred by three years’ limitation, that the 
plaintiff being more than 20 years old at the time of the 
suit the claim was time-barred, that the defendants 
had given a reply to the plaintiff’s notice, therefore, the 
plaintiff had no cause of action against them, that the 
defendants gave into the custody of ithe Nazir of the 
District Court a small 'brass box iwhich contained the 
jewellery owned by Dhanasa, that they had with them 
Rs. 8,500 which belonged to the deceased, tliat out of 
the said sum they expended Rs. 2,500 for the deceased 
and that the rest of the money was with them. 

The pleadings in the case gave rise to several issues 
but the findings of the Subordinate Judge on the 
principal issues were that the defendants could not resist 
the plaintiff’s claim on the plea of Dhanasa having 
made a will, even though the so-called will had been 
held not proved, that it was not competent to them to 
re-open the question of the genuineness of the said will 
aiid even if it liad been competent to them to do so, the 
will was not pi'oved, that the claim vras not time-barred 
and that Rs. 10,077-1-6 were due lo plaintiff. The 
Subordinate Judge, therefore, passed a decree directing 
the defendants to deliver possession of the property to 
the plaintiff and to pay her Rs. 10,077-1-6 together with 
interest at 6 per cent, per annum from the year 1906 
upto the date of the satisfaction of the decree with costs 
of the suit. 

The Subordinate Judge in his judgment observed 

This is a suit by the surviving; widow of a deceased Hindu of Yeola to 
recover from the defendants the moveable property consisting of valuable 
H 1265—8 


1913. 


Kalyak- 

OHAKD 

Lamhand 

V. 

SlTABAl, 


312 


THE INDIAN LAW EEPOETS. [VOL. XXXVIIL 


1913. 


Kalyan- 

CHAND 

Lalchand 

SlTABAI, 


ornaments, cash, cloth, etc., 6f her husband, alleging that the defendants Inivo 
wrongfully taken possession of the same under colour of a will said to have 
been made by the deceased appointing them executors .thereunder. Plaintiff 
denies the existence of any "such will as that set up by the defendants. 
Therefore the first important question is as to the existence of the will. I find 
that no such will as the idefendants rely on, can he held to be proved on 
the evidence. 


The defendants have applied for prohate of this alleged will. But 
exhibit 144, wliich is the judgment of the Court in the matter of the probate, 
shows that no will such as has been now put forward could have been made in 
the then state of health of the deceased testator. The Court remarks in 
exhibit 144 as follows : — 

“ In view of the medical evidence as to the testator’s state of health and 
the painful nature of his decease (gangreen) it does not seem possible that he 
could have given instructions for so detailed a will afterwards. Moreover 
there is the confusion of the date, the death of b«.)th attesting witnesses and 
the non-production of the will for so long after the death, 1 therefore hold it 
not proved.” 

Tfie Court tliercfore refused probate. The High Court affirmed the decree 
of the lower Court. 

The judgment of a Court refusing a prn))ate is as mucli a judgment /// rem 
as one whicli grants it. Such a judgment t.ikcs avay from the executors 
named in the will the legal character of executors and from the legatees and 
beneheiary their legal character and this result is tinal as against all persons 
interested under the will. 

The above judgment therefore is final against the defendants. They cannot 
now re-open the (piestiou of the genuineness or otherwise of the will. 

The learned pleader for the defendants refers to 21 Bom. 563 as an authoiltv 
for this Court to re-open the question hut in that case the finding of tlic High 
Court was, that the will admitted to probate by the lower Court was not 
duly proved. 

In tlie present case, the finding of the Probate Court was, that the 
doct(U'’s e\ideiice being believed, there could have been no sucli will, as that 
propounded by the defendants. That means that the will propounded could 
not he held to he genuine. Bolying on 16 Mad. p. 383, I hold tliat the order 
of the Com t ref losing probate is conclusive and debars the defendants from 
setting up the will and re-opening it. 

Even if the effect of tliat judgment were nf)t so and the matter of tlie 
genuineness or otherwise of the will is still open, I cannot hold on the evidence 
on the record that the will in dispute is satisfactorily proved. 
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The defendants preferred an appeal. 

The appeal was heard by Beaman and Macleod, JJ., 
who, in referring’ the* case to a Full Bench, delivered 
the following judgments. 

Beaman, J. : — Dhanasa died in Sei^teinber 1905. He is 
alleged to have made a will within forty-eight hours of 
his death. The executors petitioned for probate in 1908. 
The widow Sitabai, plaintiff in this suit, opposed, 
alleging in general terms that tliere w^^as no wdll. To 
understand the vagueness of her caveat it is necessary 
to state that at the time of her husband’s death she was 
a minor. The executors averred that the will was 
executed in her presence. She therefore replies in her 
caveat that no such will was ever executed in her 
l^resence, and that what is now i)ropounded as the 
genuine last will and testament of the deceased 
Dhanasa, does not seem to be a genuine will. In the 
circumstances I do not see how she could have been 
expected to be more explicit, and I thiiik that her 
contention fairly raised all points upon which the 
genuineness of a will can be disputed. 

The learned District Judge refused probate, clearly 
on the ground that the deceased Dhanasa could not 
have been in a sound disposing state of mind, even 
were the will really made and signed by him. The 
executors appealed to the tligh Court, and the appeal 
was di sposed of by Scott, 0. J., and Batchelor, J. The 
appeal was dismissed and probate refused. No definite 
issue was raised, it very rarely is in appeal to this 
Court, but it cannot be seriously denied that the 
appellate Court held that the evidence proved that the 
alleged testator was not, at the time the alleged will 
was executed, of a sound disposing mind. This is as 
clear as though the learned Judges had raised the issue 
in so many words and answered it in the negative and 
against the executors. It is necessary to emphasize 
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1913. these points in the statement of facts, to clear the way 

Kaia'an-” of a certain amount of irrelevant and untenable 
OHAKD areunient which might otherwise obscure the questions 

Lalchand ° ^ ° _ 

V. we propose to ash a Full Bench. _ 

SiTABAi. widow Sitabai having come of age has now 

brought the j)resent suit against the defendants as 
executors de son tort. They have again set up the will 
and claim to be invested under it with all the legal 
character of executors. 


Two questions then arise. 

1. Whether section 41 of the Evidence Act is not 
applicable to the judgment of the appellate Court and 
upon a riglit construction of its terms does not make 
that judgment conclusive against tlie present defence 
of the executors ? It is admitted tliat had the judgment 
been in favour of the will it would have fulfilled all the 
requirements of section 41 and conclusively established 
the legal character of tJxe present defendants. Btit it is 
contended that a judgment of a Probate Court refusing- 
probate does not, having siaecial regard to the language 
of section 59 of tJie Probate Act, either take away any 
legal character of the tlefeated petitioners, or have the 
like conclusive effect against, which it would admittedly 
have had for, them. 

2. Whether the finding of fact of the appellate 
Court that the testator was not of sound disposing mind 
when the alleged will -was made, is not res judicata 
between the same parties in the present litigation ‘i 

The need of reference to a Full Bench arises out of 
the decision of Farran, C. J., and Parsons, J., in Gauesh 
Jagannath Dev v. JRamcJiandra’-^K 

We might, we think, have distingxrished that case foi- 
the purposes of the second question without mucii 
difficulty. But it appears to have been extended since 

w (1890) 21 Bom. 563. 
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in this High Court by judgments which purport to 
follow it. One of tliese is an nnreported decision of 
Chandavarkar and Heaton, JJ., iji S. A. Xo. 261 of 1910 
which was cited in argument. It appears from the 
record that although the finding of the Probate Court was 
against the ‘'genuineness” of tlie will, the learned 
Judges of appeal found no difiiculty, basing their 
decision on Ganesh v. Ramchandra^^ in holding that in 
a subsequent suit between the same parties the same 
question of fact might be raised and determined. We 
are unable to distinguish that case from the case before 
us. If it be a legitimate extension of Gaiiesh'n case, 
then we find ourselves unable to agree with that 
decision either. 

Both questions arc of great general importance. 
Differences of opinion are likely to arise in answering 
either, and we haA'e therefore thought this a suitable 
opportunity to invite an authoritative and final answer 
to both. 

In my opinion the judgment of a Probate Court 
refusing probate is as much within the scope and 
intention of section 41 as a jxrdgment granting probate. 
The distinctions sought to be drawm, though lying on 
the surface, easily made intelligible and plausible, w'ill 
not, I submit, bear critical examination. I believe the 
true rule to be this. In any probate proceeding 
prosecuted to final judgment, that judgment, whether 
for or against the will, is a judgment in rew. and, if 
against the will, takes aw'ay tlie legal clnuncters of all 
those claiming to be executors and legatees under it, as 
conclusively as a judgment for the will confers such 
characters upon them, and I further believe that that 
rule is universal and subject to no exception. 
Dismissals of j)etitions for probate for default may be 
distinguished and for the purposes of this reference 

« (1896) 21 Bolt). 563. 


1913. 


Kalyan- 

CHAXD 

LiLCHAXU 

r. 

SlTABAl. 


* 

V gi6 . 

nit ^ 

Kalyan- 

CHAMD 

Lalcwand 
I i’. 

^ SlTABAL 

m 

s' 

I 



' INDIAN TAW REPORTS. [YOL. XXXVIII. 

neglected. Tlie reasoning wldch appears to underlie 
tliai part of the decision in Ganexh y. JRamr]iaiulm^^'> j 
and has been strongly pressed, with further elahoin- | 

tions upon us hy the Honourable and learned Advocate | 

General, is this. Hindu wills in the inofassil unless ' 
disposing of proi^erty in the town and island of Bombay | 

are not governed by the Succession Act or the Hindu , 

Wills Act. Executors of such wills derive their rig!) is 
direct from section 4 of the Prol)ate Act, and are under j 

no obligation to apply for probate. Section 187 of the i 

Succession Act has no applicability to thorn. If in the ] 

exercise of a mere option they do apply for probate and 
it is refused, the judgment even going the length of * 

declaring that the testator was insane when the alleged 
will was made, or that the alleged will was a forgery, 
they may still continue to act under this alleged will in 
the mol'ussil and set it up in any suit as though the ^ 
judgment of tlie Pj’obate Court Jiad nevej' been , 

pronounced. ^ 

This appears to me, with all becoming deference, to be 
nltej'ly lalla cions. The fact that the executors of such 
wills need not obtain pj-obate to meet tJm requirements 
of section 187 of the Succession Act ceases to have aiiy 
bearing or even relevance upon or to cases in wliich 
they have availed themselves of their option and 
deliberately invited the judgment of the Probaio Court. 

Once having done that, once the judgment has been 
given, it is there, a fact which has to be reckoned witli 
and to which all the legal force and effect witli wliich L 

it is legislatively invested under section 11 of Ihe 
Evidence Act minst be given. The degi-ee and extent 
of that force and effect must be determined solely witli 
reference to section 41 and to the fact of the judgment, i 

entirely irrespective of any such side consideration as 
that if the executors had not voluntarily invoked it, it 

w (1896) 21 Bom. 56.9. 
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never inigiit liavo been given, never would have been 
a fact. 

The learned Judges who decided Q-ane^^li Jagcinnath 
Dev V. Ramcha ndra^^'^ appear to have made this one 
of the main, if not the main, ground of their conclusion, 
that in all such cases refusal to grant probate, which is 
ill c‘0!ect an adirinative finding against the will, no 
matter how worded oj‘ how arrived at (as T hojie to 
show presently) has not the conclusive effect given to 
all such judgments which “ confer or take away ” etc., 
certain legal charactei's under section 41. With all 
l>roper respect I am unable to agree in that conclasion. 
Logically it might be extended to every case of litiga- 
tion, if the ground of reason be confined to the option 
of the plaintiff to sue or not to sue. For no plaintiff is 
legally comjielied to sue. But when a plaintiff does 
sue and invites the adjudication of the Court, the 
adjudication and its result is binding upon him. It 
may be urged that this is not quite a fair representation 
of the real argument. AVhat is meant is that executors 
and legatees governed by the Succession Act inimt sue, 
if they are to obtain any benefit under the will in the 
character of executor or legatee (section 187) while 
executors who are not governed by the xlct are under 
no such compulsion. That is perfectly true, but it tloes 
not affect, in my opinion, in the slightest degree the 
validity of the argument, that once having chosen to ask 
for probate, they must be as bound as any other persons 
who have asked for the same judicial aid, by the 
judgment, whether for or against them. It is surely a 
rediictio ad ahsiirdum to contend that executors, not 
governed by the Succession Act, may come in and invite 
the judgment of the Probate Court upon a will, and 
when that judgment positively declai'es upon evidence 
that the will propounded is a forgery, may go back to 

(1) (1890) 21 Bdiii. 50.^ 
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the mofussil and continue to act as executors under it. 
Even the Advocate General shrank from pushing his 
argument that length. Yet that length it imrst go if 
sound at all. For no true logical distinction can over he 
drawn betw^een the particular grounds upon which 
probate is refa.sed. In every case without exception 
there is one question and one only for the Court to 
answer, will or no will ? If it finds that there is a will 
(by wdiich of course I mean a will legal and valid in all 
reai)ects) it must grant probate. It can only refuse 
probate on the ground that in law there is no will, and 
the refusal is logically tantamount to the affirmative 
proposition, founded upon evidence, that there is no will. 
So that in my opinion it does not make the .slightest 
difference whether probate be refused for failure to 
comply with the requirements of section 50 of the 
Succession Act or because the Probate Court held that 
the will was a forgery, or the testator of unsound mind 
when it was made. (I may point out merely as a 
curiosity of law, that in the particular case with wdiich 
Farran, C. J., and Parsons, J., w'^ere dealing, probate was 
refused for failure to have complied with the require- 
ments of section 50 of the Succession Act, wiiile, so far 
as 1 can gather from the facts that section had no 
applicability at all to the case.) But I am now” entering 
upon another line of leasoning W”hich'does not properly 
belong to the gj'ound that if an executor has an option 
to apply for jirobate or not and does apply the resultant 
judgment is on a different legal footing, has different 
legal coiisequences, from a like judgment given on the 
application of a person W”ho is (virtually) compelled to 
obtain probate under section 187. 

To say that in the former case the executor is in no 
worse position after asking and obtaining the final 
decision of a competent Court against the will, appears 
to me to be logically untenable, to be radically unsound, 
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I'e^i'cifded cither theoretu-aliy or practically, and purely t9l3. 
to involve absiu-d coiiKecpiences. Kalyan- 

OHAND 

2. It ih next cootended that since section 59 of tin' Lawhand 
Pj'ohate Act expressly confers finality aiid conclnsiveness sitIbai. 
upon a judgment in favoar of tlie will, while the Act is 
silent as to the effect of Jinlgmeuts against a will, there 
is a plain and designed legislative distinction. The 
hitter cannot he regarded as having the same legal effect 
as tlie former. The answer to this is short and decisive. 

Ydial is wanting in the Probate Act is sn]jpiled in 
section 41 of the Evidence Act. As to that it Is urged 
that the section when It s])eaks of a judgment “ taking 
away" any legal chaiacter, means doing so ex]n'essly as 
upon a revocation. I think that that is much too 
limited and technical a const ruction. In construing 
and applying the section we surely must look at w’hat 
has actually been done. Holding thaf a will is a forgery 
for example is, to all intents and j)ni-poses. as express a 
taking away of all rights rooted in it, as a declaration 
that the will is genuine and therefore entitled to probate 
is an express conferring of such rights. In reason there 
is )io distinction, nor can one be suggested if extreme 
cases like this are put. It is only in cases where the 
ground of refusal is less definite, eontined, let ns say, to 
formalities of execution, raiher than to inherent 
turpitude, that any room can be found for such 
arguments. But here again it is easy to trace and 
expose their j-adicai fallacy. For 1 repeat, and without 
much fear of coiiTradiction. that rightly analyzed what 
eveiw Probate Court has to decide is one thing and one 
thing only, tvill or no will ? A will is just as much not 
a will in the eye of the law, if essential formalities have 
not been complied writh, as though it be found affirma- 
tively to have been a forgery. So that the refusal to 
grant probate implies the affirmative finding on the 
evidence, no will. And that being found it follows that 
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tlie Court by declaiiiig tliat there is no will takes away 
all legal characters which are referable exclusively to 
the will. 

Pushed to its logical concluhiou tlie principle 
contended for by the defendants would warrant executors, 
not governed by the Succession Act, inviting the 
Judgment of the Probate Coui’t on the same will year 
after year thus offending against the universal principle 
of I'pfijudiccifct. And for all reason to the contrai'y I 
tlo not see why all executors should not t)e in the same 
case, that is to say, at liberty to try and try again, no 
matter how often the Probate Court had pronounced 
against the will. Why shoiild one judgment affiiming 
a will be final and conclusive against all the world, 
while a hundretl judgments against a will should have 
seemingly no legal effect wliatevei- ? The contention 
that judgments refusing probate do not take away any 
legal character from petitioning executors and legatees 
could hardly be used generally ; in the exceptional case 
with which we are dealing, namely, where the execntoi-s 
are not under the disabilities of section 187 and 
therefore need not take out piubate at all ujiless they 
desire to get in debts, is shown, I hoi)e, to rest upon 
reasoiiing equally unsound and untenable. Indeed 
looked at mei-ely as a logical argument there is much 
more to be said for executors bound by section 187 than 
for those who are not. In the lattej’ case the argument 
is that since they have rights as executoi's independently 
of prol)ate. refusal to grant them probate cannot take 
away such rights. But tliat is exactly what it does. It 
would be a much more ingenious, and for the mere 
purposes of dialectic a much sounder ai-gument to say 
that e.xecutors and legatees bound by section 187 have 
no lights at all under the will until probate has been 
granted, therefore refusal to grant probate does not 
take away any of their rights or characters under the 
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will, t)ecaiise they nevei* Lad any. WliicL (as is the 
otliej- argument but more so) is absurd. lu my opiuion 
wLere tlie question tviU or no ivHl is submitted to the 
decision oi' a Proi)ate Court, tried out and finally detei- 
mined by that Court, its jxidgmeut either way is 
conclusive, withiji tlie meaning of section dl of the 
Evidence Act. This too, in my opinion, is by far the 
most important of the two questions we are submitting 
to tlie Bull Bench. For if my view be adopted we shall 
liave a clear rule of universal applicability about which 
there will Ixe no room for further argument or 
uncertainty, the most fruitful sources of litigatioM. 
Whereas if in all such cases, 1 mean where pj'obate has 
been refused, the judgment is not within the scope of 
section dl, the parties relying on it have to fall back 
upon the general principle of rex judicaia, matters (jf 
ditftculty ajid uncertainty are likely often to arise. 

If, for e.xample, in the present case the judgment of 
the High Court on the probate petition of the executors 
be held to be final and conclusive against them under 
section dl (as with respect 1 submit it ought to be) 
there is an end of the matter. There is no will, there 
are no executors, no legatees, and the present defence 
is not available to the defendants. * 

The point has recently been con.sidered by a division 
bench of the Calcutta High Court (Mookerjee and 
Carnduff, .T.l.) in Debt v. Kuniud Bandhid^^. 

T do not consider it necessary to examine cases 
in detail, where the point is, as it is here, one of 
simple construction and coin-ect reasoning only. But 
while the tenor of Mookerjee, J.’s judgment willibe found, 
T thixik, strongly to support my view’, a view’ whichialso 
has the support of American Coux’ts, all these Judicial 
pronouncements seem to me to fall a little short of 
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conii)lete accuracy. Looking tc .such nutlioriiies it is 
fair to I’epreseut theiu as agreeing' generally that judg- 
ments refusing prohate, on iiie merits, are as mucli 
judgments in rf>)n judgments granting x)i“obate. But 
this wilJ al'W’'ays leave room for a certain amount of 
foggy thought and ai'gumenl. Aftef all what arr these 
judgments in rcn/ hut a part of tlie law of res jndieain ? 
.fust as evei'y judgment inter partes upon tlte same 
materials is iv'.s Jtnfirata between them and tlieir 
representatives, so in a special class of cases the jiulg- 
mojit is res Jiuiiada not only inter partes fmt extra 
partes contra nuotdnin. Even so the judgments in ron 
are no more than res Judicata. And we thus arrive 
at once tit a sitnple general principle which will tio 
tiway witli td] need to argue about particular exceptions 
on any otlier ground. It is this. In every case whei'e 
the judgment is in rein, if it would htnu' fteen res 
Jmlicata inter par/e.-;, it is i\]so res Jndira fa agaijist all 
tile world. That disposes ofallsuch ctssesas Mookerjt'e. .). 
was considering, and tiispenses will) the need of arguing 
tliem, Wliiit would not be res jmlicata intia- paries 
{e. (j. dismissal for want of proseeut ion j cannot be er.s 
judicata against anybody. And this brings me back 
to the general I'tjje 1 began by statbig that where 
pi-ol)ate proceedings have lieen prosecuted to jndgmejit 
(in other words where that judgment woiild, ui)on the 
facts and coaitentions laefore the Court, he res judicata 
inter parte.^p it must always be res judicata contra 
niunduin. But until some clear view is thus obtained 
of the lundamental pjinciples undej'lying any paid of 
the law, its pracrical administration is almost sum to 
be complicated by drawing distinctions uiion paidicuiar 
cases, most of which, in the aigument here, can easily, 
I think, be shown to bo no true distinctions at all. 

I will now deal with the second question referred to 
the Full Bench. Since J would use the judgment of 
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the appellate Court iu the prol)ate pi-oceediugs under 
section 41 against the del'endants, it follows from tlie 
])rincii)]e.s f have stated that i consider tlie finding ot 
facj arrived at l)y their Lordships the Oliief Justice and 
Batchelor, J., a rc.s judicata and binding upon the ])j'csent 
defendants. What their Lorships found (it is merely 
idle to dispute this because no definite issue was framed) 
was this that having regard to the medical t'vidence 
ilie testator Bhanasa was not of sound mind when 
tile will was alleged to have i)een made. Tlierefore 
there was no will. If tliat be rc.s jadirafa in the 
present case there is an end of the defence. Again, the 
defendants rely on Gntie.sh v. Jhundtandrcd^^. But 
wliile the learned judges did decide iu that case 
t hat t he finding of the Court against the will on the 
probate proceediiigs was not res jadicata against the 
executors in a subsequent suit, they did not find that 
no tinding of a Probate Court could ever be )-ch J udicata. 
in the oi^inion of their Lordships thei'e wuis no issue 
allecting the genuineness of the Avill eithej' raised oj‘ 
tried, and therefore no rc.s Jadicata. With ail I'espect 
i submil that that decisimi. even so restrictetl. is logic- 
ally indefensible. The Court of ap[)eal deciding the 
probate application held that to jnake the will, a will 
legally, cei'iain formalities ju'escribed in sectioji .iO of 
the Succession Act were in disjjen sable and liad not 
been complietl Avith. It is true that section .50 did not, 
as far as I can iioaa" ascertain, apidy at all, but that lias 
notlujig to do with the principle of the judgment 
iii Gana^h \. Itaaa ha}idr(d\ If it had applied then 
the finding of the appeal Court on the pi’obate aa’us 
in etfect that its requi rente] its had not been complied 
AA’ith, and that as a result there Avas no aauII. That 
T submit is in all respects as much a finding of 
fact as a tinding that the A\nll was a forgery. And in 
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luy opinion it oiiglit to have been bold /-es Judicata iji 
tbe subsequent suit. Tbeiv can be little doubt baving; 
i-egai'd to certain passages in tbe judgment that bad tbe 
lluding been that tbe will was a forgery or that tlie 
testator was insane wbeji lie made it, tbe leaj’neci 
judges would Jiave i-egartled that as nes Judicata. So 
that bad tbe matter rested tl)e]-e we might have been 
content to distingnisb tbat case and ])ase. ouj* present 
jodgment on ibat gi'ountl. But there is the later case 
decitletl by Obaudavai'kar and Heaton, .1.1 in wliicli 
ap])arentiy tbe Ihidiug of tbe Probate Couj’t was tbat 
the will was not genuine and yet their Lordships 
l)urpt)rting to follow Gaiic.sh v. IhoiichaiuhrJ'^^ 
held that tbat rinding was not res Jtidicata in a 
subseciuent suit. Now tliere could be no question 
at all apart from two vm'bal technicalities wdiich I 
musi advmd to in a snoment hut lliat this bnding of 
- fact woubl he (and undoubtedly is) res Judicata inter 
jxirtc'^. T!ie ddvocale Leneral contends tlrat it is 
not because the pi'ohate proceedings are not a suit. 
Section So provides tliat wherever contentious, probate 
jtj'oceedings sliati, as far as possible, take tbe foj'in of a 
suit. All appeals from them come to the High Coujd 
on tbe appellate side in the fojmi of regular ordinary 
first apj)eals from deci-ees. To all intents and purposes 
these proceedings ai'e sidts. But, of course, I must admit 
tbe verbal dilliculty which J pointed out at once, tbat 
what is made to conform as neaj'ly as possible to another 
thing is impliedly not thal thing. 

Tbe secontl ditiiculty which I also poiided out uj’ises 
out of the wording of section 11. It may be argued 
that (lie Court deciding tbe fact sought to be made res 
Judicata Is not itself comjmtejit to try tbe subsequent 
suit. But let us look first at tbe J'eason of tbe thing. 
Why is this paid of tbe law of res Judicata ? Obviously 

(i) Choc.) 21 Bmn. 6G.1 
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to prevent matier.'^ of great iiiiportaiice ()eii}g decided 
incidentally, as tliey often are in Coni'ts of inferior 
jurisdiction, so as after^Yards to exclude those matters 
from the cognizance of Courts of superior jurisdiction. 
That is the single reason for the rule. But it has no 
more than a verbal application to siicli a case as this. 
Here the District .fudge, who tii'st decided the question 
of fact, was himself compel ent to try the snhsequent 
suit, in wliich that question of fact would arise ; and 
ft fortiori Iheir Lordshi])S who heard the 'appeal were 
competent, and no higher tilimnal in this country could 
1)e found for the ti-ial of'the issue. In my opinion the 
objection has no real substance, though it lends itself to 
a great deal of technical argument. The District .fudge 
remains tlie District .fudge wlicn exercising his probate 
jtirisdiction : there is no separate Court. Similarly the 
.fudges of this High Coiu't are sitting in the exei'cise of 
their api)ellate jurisdictioji as much to deal witli these, 
as with any otlter first appeals. 

As to the first objection, it is met by the judgment of 
tlie Pj'ivy Council in Ram Kirpa! ShutniJ v. jMar.^amnt 
Rap Kuari^^f True in that case the re.s judicata arose 
out of an execution proeeetling whicl! is normally ])ai't 
of a suit ; blit that was not tlie ground U])on which the 
judgment itroceeded. Broadly that ground was that 
section 11 does not eoidain the wliole law of ec.s* 
judicata, which is general and of universal application. 
In othei- words, that in a proper ease, Couils would lie 
perfectly justified in neglecting tlie actual wonls of 
section 11, if the snhstance showed tliat the sectioji 
onglit to l)e applied. And tliat is certainly the case 
hero. I mean, if there is any real ditlicnlty in tlie 
words, I do not agree that there is, foi" I thinh tliat 
mere quibbling apart, tliese contentious probate pj'oceed- 
ings are in etfect suits. However that may he, I am 
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empliatically of opinion tljat the Hiiljstfuicc and I'eason 
of the mail er before UB makes it as clear a ease of res 
Jnclicafa as ever could be. Here is a simple question of 
fact offered for trial by the present defendants to the 
District . bulge and found against them. They take it 
up on appeal to the High Court anti again the finding 
is against them. Are they to l)e allowed now to ask !i 
second Distinct . fudge it may be, and a second bench of 
this High Court to try the identical question of fact 
betwu'en the same parties, on virtually the same 
materials? Surely not. In this suit tlie defendants 
have added three more witnesses, but that in my opinion 
does not make the slightest differetice. The decisions 
of both the Courts in the pi'obate rested solely on the 
medical evidence. That is as it was then, and therefore 
there is really no new material before us alfecting the 
ground of the [irevious judgments. But even if there 
were, I should still remain i)f the opinion that no such 
evidence could lie led, because no such issue could be 
raised again, no sncli question i-e-agitated. In my 
opinion however it ismucii moro impoj'tant to have the 
iirst quest ion answered in the way I propose. For, if it 
be only on the ground of /rs jHdirata that the judgment 
of the Proiiate Court bars the defendants, it would still 
lie open to lagatees to reopen the question upon exactly 
the .same materials, and if there wrere a dozen legatees 
and a dozen executors I see no reason in princijile why 
there should not be two dozen suits all hinging upon 
the identical question of fact, namely wdiether or not 
there ever was a will. 

1 cannot bring my.self to believe that such a result 
could be in the contemplation of the legi.slatui-e, or that 
it would be consistent wiCi the admiui.stration of this 
Inuncli of the law upon sound general principles. 

In my oj)inio]i then the judgment ot this appeal 
Coujf on the prehate, liolding that the testator was not 
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of sound disposing mind, is relevant and conclusive 
against the present defendants under section 41. 

I am also of opinion that even if this be not so, the 
finding of fact arrived at by the learned Judges of 
appeal in the Probate suit, (1 call it so intentionally) is 
res judicata inter partes in the present suit. The 
parties are the same. 

Macleod, J. : — For the reasons given by my brother 
Beaman I am of opinion that the two questions which 
we think should be 'referred to the decision of a Full 
Bench ought to be answered in the affirmative. 

The reference was argued before tlie Full Bench 
comj)osed of Scott, 0. J., and Batchelor and Davar, .1 J. 

Stranyman (Advocate General) and Kanga instructed 
by Motichand and Devidas with 7?. R. Desai, D. S. 
Varde and M. V. Bhat for tlm appellants (defendants). 

Strangman (Advocate General) : — The will in 
question was made in the mofussil. It is governed by 
the Probate and Administration Act and not by the 
Hindu Wills Act. It was, therefore, not necessary to 
the executors to obtain probate at all. The jproperty of 
the testator vested in the executors immediately on the 
death of the testator under section 4 of the Probate and 
Administration Act corresponding to section 187 of the 
Indian Succession Act which is incorporated in the 
Hindu Wills Act. 

Section 41 of the Indian Evidence Act has no 
application here. It is true that by reason of section 187 
of the Indian Succession Act, the final judgment of a 
competent Court in the exercise of probate jurisdiction 
to grant probate or letters of adminisL-ation W'ould fall 
within the terms of section 41 of the Evidence Act, but 
it is extremely doubtful whether, in the event of the 
persons governed by Probate and Administration Act, 
it could be said under section 41, if the Court Ijiis 
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conferred any legal character on any person, that legal 
character being already conferred by section 4 of the 
Probate and Administration Act. What we are 
concerned with here is not “confemng” but “taking 
away ”. Assuming for a moment that section 41 of the 
Evidence Act applies to Probate and Administration 
Act, “ taking away ” would arise only when pj'obate or 
letters of administmtion which had already been 
granted were taken away. TJiere is i\() queslion of 
revocation of grant in the present case. Further 
section 41 refers to declaring any person entitled to any 
legal character and does not refer to any declaration 
“ not entitled,” etc. 

In the present case there was no necessity at all for 
the executors to take out probate. The refusal to grant 
probate left the executors as they were. 

Under the Probate and Administration Act, a gi’ant 
is final and conclusive under section o9. There is no 
corresponding section making the refusal to grant final 
and conclusive. 

Under section 41 of the Evidence Act “ taking away ” 
means taking away of something granted by the Court. 
The refusal of probate only means that the Court 
declines to grant probate. Where a right is taken away 
thei’e must be declaration to that affect in the order. 

As to res Judicata : Probate proceedings, when 
contentious, do not amount to a suit. Only they take 
the form of a suit : section 83 of the Probate and 
Administration Act. The Probate Court as such is not 
competent to try the second suit. Law of j‘es judicata 
is not a law of procedure any mo]‘e than the law of 
limitation : Itayn Kirpal jShukul v. Mussumat Rttp 
KtiarJ-'-\Mir3a KurratulainBaliadi(r v. Peara Saheh'-^K 

Rallies and Wadia with D. A. Kliare and A. G. Desai 
for the respondent (plaintiff). 

«(1883)L. R. 11I.A. 37. 


(2) (1905) L. R, 32 1, A. 244. 
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Bailees — Tlie question that has to he considered is, 
“ is the judgment refusing a imohate ajudgment in remV' 
After all a judgment in rem is an estoppel by record 
against all the world. Estoppel by record must be 
mutual. The judgment if it estops the one party one 
way, must estop the other parry the other way. In 
section 11 of the Evidence Act the legislature has 
])roceeded on the footing of this jDrinciple and hence 
they have not made the negative part express in tlie 
section. 

The character of an executor accrues to him at the 
moment of the testator’s death. He acts as an exeentoj'. 
By the probate proceedings he does not ask that that 
chaj'acter should be declared. If the Court refuses 
probate, then the judgment takes the character away 
fi'om the executor which he had assumed and leaves 
Mm an executor de son tort. 

As to res judicata : Probate proceedings are a suit 
within the ordinary meaning of the term “ suit ”. The 
term is not defined either in the Civil Procedure Code 
or in the General Clauses Act. The probate proceedings 
are to take the fojm of a suit : section 83 of the Probate 
and Administration Act, or a regular suit : section 261 
of the Indian Succession Act. 
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Even supposing they are not a suit within themeaning 
of section 11 of the Civil Procedure Code, still if the 
section does not apply to tidem verbis, the principle 
underlying the section would apply. 

The judgment of the Pull Bench was delivered by 

Scott, C. J. : — With regard to the first question 
referred we are of opinion that section 41 of the 
Evidence Act is not applicable to the judgment of the 
appellate Court. The finding of a Court that an 
attempted proof has failed is not a judgment such as is 
contemplated indhat section. The only kind of negative 
judgment which is contemplated is that which expresslj’ 
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takes away from a pei'son tlie legal cliaracter wliicli has 
up to that time subsisted. That is not the case with 
the judgment in question hei’e. 

With regard to the second question we are of opinion 
that the judgment operates as reff Judicata between the 
parties. The contention was advanced on behalf of the 
appellants that the probate proceedings, in wdiich the 
previous judgment was pronounced, were not a suit 
within the meaning of section 11 of the Civil Procedure 
Code, but section 83 of the Probate and Administration 
Act provides for the form which contentious probate 
proceedings shall take. They must take the form as 
neai'ly as may be of a suit according to the xjrovisions 
of the Civil Procedure Code, in which the petitioner for 
probate oiTetters of administration shall be Ibe plaintiff, 
and the person who may have appeared to oppose the 
grant shall be the defendant. There is no definition of 
t]]e word “ suit ” either in the Civil Pj’ocedure Code or 
in the General Clauses Act, and we are of ojpinion that 
as contentious prol)ate proceedings must take the form 
of a suit, they constitute a suit within the meaning of 
section 1 1 of the Civil Procedure Code. The contention 
ax)pears to be a novel one. Tt was not advanced, so far 
as we can gather from the reports, in the case of Mir?:a 
Karratulain Bahadur v. Peara Saheb^^^ nor has it, so 
far as we know, ever been advanced before in this 
Court. 


Order a&cordinghj. 
G. B. E. 


w (1905) L. R. 32 I. A. 244 ; 33 Cal. 116. 
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Before Mr, Justice Heaton and Mr. Justice Shah. 

KALUEAM PIRCHAXD MARWADl (original Plaintiff), Appellant, 2?. 
GANGARAM SAKHARAM SHET SHBIPI (original Defendant), 
Respondent. 

Cicil Procedure Code (Act V of 1908), section 97 — Preliminary decree — ■ 
Appeal — Findings ’on preliminary Issues — No appeal lies from findings — 
Decree^ drairing vp of — Duty to draw up decree is of the Court — Civil 
Circulars (1912), clause 169.'\ 

Tn a suit for accounts, the iirst Court recorded lindings on certain preliminary 
issues and ordered accounts to 1>e taken on the basis of those lindings. No 
preliminary decree was drawn up l>y the Ooiul and none vas asked for by the 
plaintiff’s pleader. The accounts 'were next taken by a Commissioner and a 
decree was passed in accordance ^vith his report, dismissing the suit. The 
plaintiff appealed against the final decree and urged objections against findings 
on preliminary issues. 

Held, that the plaintiff vas not barred of his right to urge objections against 
the findings on preliminary issues, for under the Civil Procedure Code C^ct V 
of 1908), section 97, his right to appeal arose only when there was a decree 
based on those findings. That the practice in the mofussil Courts was in 
accordance with the provisions of the Civil Procedure Code and Civil Circulars, 
clause 159, that the Court was to diawup the decree, and that the pleaders, 
if any, in the case were to see that it was in accordance with the judgment. 
There is no provision re<iuiring a party or his pleader to move the Court to 
draw up a decree and mere omission to ask the Court to do that which it is 
the duty of the Court to do on its own nnffion cannot affect his right to 
appeal. 

Second appeal from the decision of N. B. Mujmndar, 
First Class Subordinate Judge, A. P.,at Dhulia, confirm- 
ing the decree passed by E. B. Khangaonkar, Subordinate 
Judge at Amalnei'. 

Suit for account. 

Second Appeal No. 297 of 1913. 

t The clause rims as follows : — 

In cases in which pleaders are employed, it is their duty to see that decrees 
and final orders are properly drawn up in conformity with the terms of the 
judgment, and every facility should be given them for that purpose and for 
being heard on the suliject in cases of doubt and difficulty .... 


1913. 

November 12. 
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The plaintiff sued the defendant for accounts and to 
recover tlie balance due. The defendant owned a gin- 
ning factory, and the plaintiff was a customer of his wdio 
had his cotton ginned at the factory. The defendant 
contended that if an account were taken between the 
parties, the plaintiff would be found indebted to him. 
Contentions wei'e raised in the case about an oral agree- 
ment between the parties, custom of trade as to certain 
items and other incidental matters. 

On the 30th June 1910, the Court of first instance 
decided the several contentions, and ordered an account 
to be taken on the basis of those findings. ISTo prelimin- 
ary decree was drawn up in terms of those findings ; 
and no such decree was asked for by the parties. A 
Commissioner was appointed to take the accoimts. The 
Court accepted the report made by the Commissioner 
and dismissed the suit on the 26th Septembei- 1910. 

The plaintiff appealed from the final decree and con- 
tended that the findings recorded by the first Court on 
the SOth June 1910 were erroneous. The lower appel- 
late Court held that it was not open to the plaintiff to 
question the validity of findings, as he did not appeal 
from the findings and his conduct in not asking the 
Coiirt to draw up a decree in terms of those findings 
amounted to a waiver of his right to appeal. As the 
plaintiff had nothing to say against the Commissioner’s 
report, the lower appellate Court dismissed his appeal. 

The plaintiff appealed to the High Court. 

M. V. Bhaf, for the appellant ; — The Code of Civil 
Procedure lays the duty of drawing up a decree on the 
Court. See section 33, and Order XX. The practice in 
the mofussil Courts is to the same effect. As the 
plaintiff had no duty in di-awing up the decrees there 
could be no waiver on his part by absence of the decree. 
See 8akharmn Vislyfam v. SadasMv Balshef-^K 

0 -) (1913) 37 Bom. 480. 
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As the other side has not appeared, the attention of 
the Court is drawn to the following cases which are 
against me. Govind Itamchandra v. Vitlial GoxoaP ^ ; 
Bai Divali v. Shah Vislmav Manordas^^ and Sidha- 
nath Dhonddev v. Gane,di Govind'^. 

The I'esiiondent did not appear. 

Shah,.].: — The plaintitf hrought the present suit for 
an account and for recovery of the balance due hy the 
defendant, who was the owner of a ginning and press- 
ing factory and with whom the plaint iff had dealings 
as a customer. Several issues relating to the agreement 
between the parties, custom of the trade, interest and 
other details were raised by the trial Cou]*t. After 
recoi'ding findings on these issues the Coui’t ordered 
accounts to be settled as per findings on the 30th June 
1910. It was also ordered on the same day that the 
plaintiff ought to apply for commission within four days 
from that date or put in his own statement of accounts 
so that defendant may check it and ascertain its correct- 
ness. Ultimately a Commissioner Avas appointed to take 
accounts. He look accounts and found that a cej'tain 
sum was due by the plaintiff to the defendant. The Court 
accepted the Commissioner’s report and dismissed the 
plaintiff’s suit with costs on the 26th September 1910. 

Tlie plaintiff ajApealed to the District Court against 
the final decree and urged objections to the findings 
recorded by the trial Court, in accordance witli which 
the account was taken between the parties. The lower 
appellate Court refused to allow the appellant to urge 
his objections on the gj'ound that the order dated 30th 
June 1910 amounted to a preliminary decree, and that 
the plaintiff having failed to take steps to appeal against 
the preliminary decree, he must be deemed to have 

(2) (1909) 34 Bora. 182. 

(3) (1912) 37 Bom. 60. 
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(1) (1912) 36 Bom. 536. 
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waived liis right to appeal against tlie preliminary 
decree based upon these findings. The lower appellate 
Court accordingly confirmed the decree ot tlie trial 
Court. 

The present second appeal is preferred the plaintiff 
against the decree of the lower appellate Court, and it 
is urged that the view taken by that Court as to the 
plaintiff’s right to object to the findings in his appeal 
against the final decree is not correct. The defendant, 
though served, has not api^eared. The learned pleader 
for the appellant, how’-ever, has argued the case before 
us fairly. 

After a careful consideration of the provisions of the 
Code of Civil Procedure and the decisions of this Court, 
I am of opinion that the appellant’s contention ought 
to be allowed. In this case there was no preliminary 
decree drawn up in pursuance of the interlocutory 
judgment of the 30th June 1910. The ]ffaintiff took no 
steps to have the preliminary decree drawn up. Under 
the Code, the right to appeal arises when there is a 
decree, i. e., when there is a formal expression of the 
adjudication. There is no right to ai^peal from any 
preliminary judgment of the kind we have here. The 
obligation to appeal against a preliminary decree, by 
which a party is aggrieved, contemplated by section 97 
of the Code, arises when the right to appeal accrues and 
not before that. So far the point pi’esents no difficulty 
and in the absence of any preliminary decree, it is clear 
that the party appealing against the final decree would 
have a right to object to findings, which may have been 
recorded in the preliminary judgment. 

It is said, however, that it is the duty of the party or 
his pleader to ask the Court to draw up a j)reliminary 
decree and that if he fails to do his duty the party must 
be deemed to have waived his right to appeal. The 
lower appellate Court has drawn that inference, but I 
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am unable to accept it. Under the Code it is tlie duty 1913. 
of the Court to draw up a decree. The Civil Circulars kalukam 

also proceed upon this view of the provisions of the Pibchand 
C ode. There is no express provision of law which Ganoabam 
requires the party concerned to move the Court to di'aw Sakhabam. 
up a decree. The only provision i-elating to the pleader’s 
duty in this respect is to be found in clause 159 of the 
Manual of Civil Circulars (1912). This clause provides 
that “ in cases in which pleaders are employed it is their 
duty to see that the decrees and final orders are properly 
drawn up in conformity with the terms of the judgment 
and evejy facility shall bo given them for that purpose 
and for being heard i}i cases of doubt and difficulty.” 

So far as I know this provision has always been under- 
stood — and, in my opinion, lightly undei*stood — as 
requiring the pleaders employed in a case to see that 
the decree is in accordance with the judgment, when it 
is drawn up, and before it is signed, by the Court as 
required by the Code. It is not as if the decree is to be 
drawn up only when applied for as on the Original Side 
of this Court : see Rule 215 of the Rules and Forms of 
the Bombay Higix Court (1909). The practice in the 
mofussil Courts is in accordance with the provisions of 
the Code and the Civil Circulars, viz., that the Court is 
to draw up the decree, and that the pleaders, if any, in 
the case are to see that it is in accordance witli the judg- 
ment. Thus it will ap]iear that there is no iirovision 
requiring the party or his pleader to move the Court 
to draw up a decree. Under these conditions 1 am un- 
able to say that a party waives his right to aj)])eal, when 
he or his pleader omits to ask the Court to draw up a 
preliminary decree. Mere omission on his part to ask 
the Court to do that, which it is the duty of the Court 
to do of its own motion, cannot affect the right of the 
party to appeal, which can arise only when the decree 
is drawn up by the Court, 
u 1265— n 
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In this case there is no express waiver. And it can 
be imijlied when the person entitled to anything does 
or acquiesces in something else which is inconsistent 
with that to which he is entitled. The appellant in 
this case lias done nothing, which can be said to be 
inconsistent with that to which he is entitled, nor has 
he acquiesced in any such thing. His right to appeal 
did not arise as no preliminary decree was drawn up. 
The omission on his part to move the Court to draw up 
the preliminary decree is not inconsistent with his right 
to appeal , when it arises. 

The lower appellate Court has relied upon the case 
of Govind Jiamchandm v. Vithal GopaV^h Dnder 
similar circumstances a different view was taken of the 
duty of the party to aiiply to the Court to have a decree 
drawn up and of the inference of waiver to be drawni 
from the omission of the party to do that duty in the 
case of Sakhamm Vishmni v. Sadashiv Balahet^^K I, 
therefore, feel myself free to decide this appeal in con- 
formity with the conclusion wiiich I have come to in 
this case. I have stated my reasons for holding that in 
the absence of any statutory pi-ovision requiring the 
party or his pleader to ask the Court to draw u^i a decree 
in pursuance of a judgment no inference adverse t© the 
party as to his right to appeal ought to be drawni from 
an omission on his part to ask the Court to draw up the 
decree. 

The result, therefore, is that the decree of the lower 
appellate Court is reversed, and the case i-emanded 
to that Court for disposal according to law^ Costs of 
this appeal to abide the I'esult. 

Heaton, J. : — I am of the same opinion. 

Decree reversed. 

R. R. 


W (1912) 3C Bom. 536. 
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Before Sh' Basil Scoffs Kt,^ Chief Justice^ and Mr. Justice Batchelor. 
AHMEDBHOY HABIBBHOY (orkunal Claimant), Appellant, y. WAMAN 

DHOYDU AND OTHERS (oRiaiNxVL CoUNTER-GlAIMANIs), RESPONDENTS.’ 

Land Acquisition Act (I of 1894), section 54 — Bombay Civil Courts Act 
(XIV of 1869), section 16 — Civil Procedure Code (Act Y of 1908), 
section 96 (1) — Reference to Assistant Judge — Award not exceeding 
Rs. 5,000 — Appeal to the District Judge — Second appeal to the High Court 
not maintainable. 


191S. 

November 18. 


A reference liaving been niaclo in accordance with the provisions of the 
Bombay Civil Coiiits Act (XIV of 1869) to the Assistant Judge, he tried tlie 
reference and made an avard under the Land Acquisition Act (I of 1894) 
which did not exceed Rs. 5,000. An appeal was presented against the said 

« rd to the District Judge and he ha\ing decided the appeal, a second appeal 
piefeired to the High Court. 

Held, that under section 16 of the Bombay Civil Courts Act (XIV of 1869) 
the Oouit authoiized to hear appeals from the Assistant Judge’s Court where 
the value of the subjcLt-matter was less than Rs. 5,000 was tlie Distiict Court 
and not the High Court and no second appeal being expressly given by the 
Act, the (Becond) appeal to the High Court w as not maintainable. 


Second appeal against decision ot 0. E. Palmer, 
District Judge of Tliana, confirming the decree of 
A. W. Vaiiey, Assistant Judge, in the matter of a refer- 
ence made hy the Assistant Collector, Plant Bassein, 
under section 18 of the Land Acquisition Act (I of 1894). 

Certain lands were acquired by Government in the 
village of Malad in the Thana District for the purposes 
of the Bombay, Baroda and Central India Railway 
Company. The Assistant Collector made an award 
granting compensation to be given to claimants whose 
lands were thus acquired. Disputes having arisen 
between Ahmedbhoy Habibbhoy, thekhot of the village, 
and the other claimants, who were sutidars (permanent 
tenants) of the lands, as to who was entitled to the 
compensation, the khot claiming the whole or at least 


‘ Second Appeal No. 565 of 1911. 
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one-tliirci of it and tlie other claimants claiming the 
whole for themselves, the Assistant Collector made a 
reference to the Assistant Judge of Thana under sec- 
tion 18 of the Land Acquisition Act, the anioimt of the 
award heing less than Es. 5,000. The Assistant Judge 
after inquiry held that the khot was entitled to a sum 
equivalent to twenty-five times of the fixed assessment 
of the lands acquired and the remainder was to be 
divided among the tenants. 

On appeal by the khot to the District Judge, the 
decision of the Assistant Judge was confirmed. 

The khot preferred a second appeal. 

D. G. Dalvi for the appellant (claimant khot). 

i?. W. Demi for the respondents (count er-claiinanM 
tenants) : — We raise a preliminary objection. No second 
appeal lies in this case. The original reference was 
heard and decided by the Assistant .ludge. The amount 
of the compensation being less than Rs. 5,000 an appeal 
from the Assistant Judge’s decision lay to tiie District 
Court and not to High Court : section 16 of the 
Bombay Civil Courts Act as amended by section 2 
of Act I of 1900, Navayan JEtavji v. Gangaram 
Jtatanchancl^^K Accordingly the appellant presented 
an appeal to the District Court at Thana and from the 
decision of that Court the present second appeal is filed. 
No such second appeal is allowed by law. Section 54 
of the Land Acquisition Act allows only one appeal. 
The right of appeal is the creation of the statute and no 
right to a second appeal being given by that statute, a 
second appeal cannot lie : Nathubliai Narandas v. 
Manordas Lcddaa'-^K 

D. G. Dalvi for the appellant (claimant khot) ; — The 
objection seems to be correct. There can be no second 
appeal. 

w (1909) 3a Bolu. 6fi4. (2) (1911) 36 Bum. 360. 
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Scott, 0. J. : — In tliia case an award was made under 
the Land Acquisition Act which did not exceed Es. 5,000. 
The reference to the Court was, in accordance with the 
provisions of tlxe Bombay Civil Courts Act, to the Assist- 
ant Judge, and he tried the reference. Under the same 
Act an appeal lay to the District Judge as the amount 
or value of the subject-matter did not exceed Es. 5,000, 
and he heard the appeal. That was analogous to an 
appeal from an original decree. 

An appeal is now preferred from the decision of the 
District Judge to the High Court, and the question is 
whether such appeal lies. An appeal lies only if it is 
expressly given by the Act. It does not lie merely by 
analogy to appeals in Civil suits : see Rangoon Bota- 
tonng Company v. The Collector of Ranyoon^^K 

Now, an appeal lies to the High Court in proceedings 
under the Land Acquisition Act tinder the conditions 
specified in section 54 of that Act. That section says ; 
“ Subject to the provisions of the Code of Civil Procedure 
applicable to appeals from original decrees, an appeal 
shall lie to the High Court from the award or from any 
part of the award of the Court in any proceedings 
under this Act.” The section is there obAuously dealing 
with appeals from original decrees, and impliedly it 
recognizes that there may be cases in which the appeal 
from the original decree will not lie to the Higli Court. 

Turning to the provisions of the Civil Procedure Code 
relating to appeals fj'oin original decrees we find that 
section 96 (1) provides : “ Save where otherwise expressly 
provided in the body of this Code or by any other law 
for the time being in force, an appeal shall lie from 
every decree passed by any Court exercising original 
jurisdiction to the Court authorized to hear api^eals 
from the decisions of such Court.” N ow, under section 16 
of the Bombay Civil Courts Act, the Court authorized 

w (1912) L. R. 39 T. A. 197. 
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to hear appeals tiom the Assistant Judge’s Court where 
the value of the subject-matter is less than Es. 5,000 is 
the Distiict Court and not the High Court. We are, 
theiefore, of opinion that the preliminary objection is 
good that the appeal to the High Court is not maintain- 
able. One set of costs. 

Appeal dismissed. 

G. B. R. 


APPELLATE CIVIL. 


Befo} e Ml Jmtiie Heaton and Mi . Justice Shah 

RAMGHANDKA ANANDRAO KULKARNI (orichnal DLrcNBAM No 2), 
Aiieliant, V PANDU wytvd DAUDU TELI and others (oRioiNiL 
PLUMin AND DdIFNDANT No 1), RDSPONDLNis 

Special appeal — Cnil Judge at Vnichui — Apipeal to High Couif — Regulation 
IV of 1827, section PP |* — Regulation XIII oj 1830, section 5 ^ — Caul 
Pioceduie Code (Jtf F of 1908), sections 1 and 100 

A special appeal on tlio i^iounds iiicntiuiicd iii section 100 oi the GimI 
Pioccdmc Gocle (Act A ot 1908) lies to the High Com t horn the dcdsion 
of the Gi\il Judge at A mchiii 

Fust Appeal No 296 ot 1912 
fThc mateiialjpuition oi the section iims as follows — 

99 Fust — If in a suit oi appeal not oidmaiily appealable to the Sadder 
Dewanee Adawlut, a dcciee is passed in any ZilK Couit, which appeals on the 
face of it to be contiaiy to oi imwaiianted by the Regulations, which appeals 
to be inconsistent with the gcneial usage ot the comitiy, oi with the Plindu 
01 Mahoniedan law in ciuestions depending on such law, oi if the deciee 
involves some point ot geneiil mteiest oi impoitancc not before decided by the 
Suddei Dewanee Adawlut, oi it stiong piobable giounds ot giiovance e\ist, 
tiom what evei cause, it shall be competent to the feuddei Dewanee Adawlut 
to admit a special appeal in the case 

jThe section iiins as follows — 

5 k special appeal is open in all cases to the Suddei Dewanee Adawlut 
undei the uiles piovudcd m Chaptu XXII Regulation IV, 1827, for the 
admission of special appeals 
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Appeal from tlie decision of Gaiipatrao Madliavrao 
Vinchxxrkar, Civil Judge at Viiichur. 

Suit for declaration. 

Tlie idaintiff filed a suit to obtain a declaration that 
certain lands were liable to be attached and sold in 
execution ot his decree iigainst the defendants. The 
suit was instituted in the Court ot the Civil .Judge at 
Vinchur who gj anted the declaration. 

Tlie defendants appealed to the High Court. The 
appeal was registered as a first appeal. 

S. S. Patkar, Cloveinment Pleader, for the appellant. 

i?. R. Do%ni, tor the lespoiulents. 

At the hearing a pi elini inary objection was laised 
that no appeal la^’. 

Shah, .T. : — This is anappcal liy cletendant Xo. 2against 
the deciee passed by the Court of the Civil Judge at 
Vinchur in suit No. 8.5 of 1912. A preliminary objection 
is raised by the jilaintifis that no appeal lies from the 
decree ot the lower Court, and that if a special appeal 
lies it can lie only on the grounds mentioned in clause 99 
of Regulation IV of 1827. The appeal is registered as 
a first appeal. 

The lower Court in this case exercises its iiowers 
under Regulation XIII ot IS.'IO. It has been ascertained 
b}’’ this Court in the unreportecl case of Bliika v. Fakir- 
chancF^ that the Jagirdar ot Vinchur is enumerated 
in the list tuinished by Clovernment, and the fact has 
not been disiiuted before us. It is clear, theietore, that 
under the first clause of section 3 ot Regulation XIII 
of 1830 his decision is final, and that no first appeal 
in the ordinary sense lies to this Court. It is equally 
clear that under section 5 of the same Regulation a 
special appeal is open in all such cases to this Court. 
In two unreported cases (Bhika v. Fakirchand^^'^ and 
W p, A. No 4 of 1908, Umepoited, 
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^913. Mahadu v. Keshav^^) it lias been lield tliat a special 

Eamciiande\ apiieal lies to tliis Court. 

Anandrao 

»• 1 1 was argued on belialf of the plaintiffs-respondents 

Pandtj. Regulation IV of 1827, whicli contained tlie 

provisions relating to .special appeals, bad been repealed, 
and as tliere was no provision in tlie present Code of 
Civil Procedure relating to special appeals, tlie right of 
appeal provided in clause 5 of Regulation III of 1830 was 
practically non-existent. This contention ajipears to 
me to be wholly untenable. In tlie first place the right 
of appeal exiiressly conferred by a statute cannot be 
negatived in this manner. Indeed, if necessary, the 
scope of the special appeal provided by Regulation XIII 
of 1830 may have to be determined by a reference to the 
provisions of the repealed Regidation IV of 1827. But 
a j’efei'eiice to the statutes relating to Civil Procedure 
from time to time shows that though the expres.sion 
I ‘ .special ’ appeal does not occur in the present Code, 

bJ'oadly speaking the provi.sions relating to second 
appeals correspond to the provisions relating to special 
appeals in Regulation IV of 1827. It is, therefore, not 
accurate to say that there is no provision in the present 
Code relating to special appeals as contemplated by 
Regulation XIII of 1830. 

It was next in-ged that even though a special appeal 
might lie to this Court, it could be entertained only 
on the grounds mentioned in clause 99 of Regulation IV 
of 1827. In neither of the two unreported cases men- 
tioned to us in the argument is the nature of the special 
appeal, distinctly specified. It may be that the point 
was not j-aised in those cases or that it was assmned 
that a special appeal was substantially the same as a 
second appeal. The point has been raised and argued 
befo}-e us. It is necessary to determine the natiire 

(1) F. A. No. 9 of 1908, Unreported. 
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ol t]ic special appeal contemplated by Regulation XIII 
of 1830 before we can decide tlie present appeal. We 
have come to tJie conclusion that a special appeal under 
Regulation XIII of 1830 is synonymous witli a second 
appeal under tlie Code of Civil Procedure, and sliould 
be beard atid determined in the same manner as a 
second appeal is beard and determined. In other words 
tlie special appeal lies to tbis Court only on tlie grounds 
mentioned in section 100 of tbe Code of Civil Procedure. 
It is not nece.ssary to rel'e]- in detail to ibe relevant 
sections of different Acts. It is enongb to say iliat a 
careful perusal of section 90 of Regulation IV of 1827, 
sections 372 and 381 of Act VIII of 1859, tbe repealing 
Act XII of 1873 (so far as it repeals in section 5 of 
Regulation XIll of 1830 tlie words “ under tbe rules 
provided in Chapter XX 11, Regulation IV of 1827, foj- 
the admission of special appeals”), sections 7 and 584 
of Act X of 1877, sections 7 and 584 of Act XIV of 
1882 and sections 1 and 100 of Act V of 1908, will sboAV 
that ‘ special appeal ’ contemplated by tbe Regulatioji 
corresponds to ‘second appeal ’ under tbe Code of Civil 
Procedure. Barring slight alterations it is clear that 
tbe limitations of a special appeal coincide with the 
limitations of a second appeal. I am inclined to tbinb 
that after Act VIII of 1859, special appeals under Regu- 
lation XIII of 1830 were to be beard according to tbe 
provisions of section 372 of tbe Act, and not of sec- 
tion 99 of Regulation IV of 1827, as apparently there 
was nothing inconsistent in tbe rules relating to special 
appeals in tbe Act with tbe specific provnsions of Regu- 
lation XIII of 1830. It is not necessary, however, to 
come to a definite conclusion on tbis point. It is q^uite 
clear that after tbe repealing Act XII of 1873 there was 
notliing inconsistent in tlie Act of 1859 or in any of the 
subsequent statutes with any provisions of Regula- 
tion XIII of 1830, which could stand in the way of bear- 
II 39—1 
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iiig aiid determining special appeals under the Regula- 
tion in the same manner as special appeals under Act 
VIII of 1859 or as second appeals nnder Acts X of 1877, 
XIV of 1882 and V of 1908. A mere change in 
phraseology cannot make any difference in the result. 
Special appeals are practically the same as second 
appeals. I may add that I have not overlooked the 
change in the wording of section 4 of the present Code 
as compared with section 7 of Act XIV of 1882. But 
I am clear that it is only another way of expressing the 
same thing ; the result is the same. I, therefore, over- 
rule the preliminary objection, and hold that a special 
appeal lies to this Court, and that it lies only on the 
grounds mcnl ioned in section 100 of Act V of 1908. 

On the meri ts the appellant has no case. There is no 
error of law. The decision of the lower Court is based 
upon an appreciation of evidence, with which we cannot 
intej'fere in this special appeal. I, there Core, contirm 
the decree of the lower Court with costs. 

HeJiTON, J. : — My considei’ation of this matter has led 
me to the same conclusion for substantially the same 
reasons. 

Decree confirmed. 

E. E. 


ORIGINAL CIVIL. 


Bcfiire 8ii Bas?l Scott Kt., Chief Justice, and Mr. Justice Batchelor. 

Tin: 1R\R0T)A RPINNING AND WEAVING COMPANY, LIMITED, Appei- 
LANTbAivD Pl UNTIFFS, TiiE SATYANxiRAYEN MARINE and FIRE 
INSURANCE COMPANY, LIMITED, RE^^Ox^ dents and Defendants. '* 

Contract Act (IX of 1812), sectio7i 28 — Limitation Act (IX of 1908 ), section S — • 
Insurance — A g, cement in restraint of legal jnoceedings — Modification of the 
lair of limitation hy agreement of the parties — Rights and remedies^ 
distinction between — Co7iditional release or forfeiture 7 iot invalid. 

The S. Insurance Co. granted a policy of insurance against fire to ilio B. Co., 
on ceitaiii property of the latter, tlie policy containing a claiihe to the effect tl at if 

Appeal No. 75 of 1912 : Suit No. 673 of 1911. 
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a dciiui were made and rejeclcd and an action or &iiit wire not commenced 
williin three moutlis after bucli rejection all benefit under the policy slwiild 1 e 
forfeited. 

Damage was canned to the jiroperty of the B. Go. thus insured and a claim 
vas made by that company of the S. Inburaiicc Co. which was rejected by the 
latiei. Moie than three montlis after such re]Cction the B. Co. filed a suit 
against the S. Insmauce Co. to recover the amount of their claim. 

Ileld^ that there is a distinction betw’een the extinction of a riglxt and the 
loss of a remedy, that section 28 of the Contract Act was aimed only at covo- 
nanlh not to sue at any time and at covenants not to sue for a limited time, that 
a conditional lelease or forfeiture wvas a very different thing from a covenant 
not to sue, although to avcid circuity of action a covenant not to sue had some- 
times been held cipiivalent in eifcct to a conditional lelease, and that the 
condition of forfeiture in the policy in question in the suit was not within the 
scope of section 28 of the Conti act Act. 

The correctness of the deci ion in Uh'ahluu v. dkimifacturet 8 Lffe Insumnce 
doubted. 

Per Batchelor, J, : — As I understand the matter, wiiat the plaintiff w^as 
forbidden to do 'was to limit the time within which he was to enforce his 
lights ; what he has done is to limit the time within which he is to have any 
rights to enforce ; and that appears to me to be a very different thing. 

On llie 7th ot Fehniary 1910 the defendant company 
issued to the lilaintids a policy for Es. 10,000 whereby 
they insured against loss or damage by fire to that 
extent the buildings, macliinery, accessories, stock and 
stock in process of the plaiiitifC comimny’s mills at 
Baroda. By condition XII of the policy of insuranco 
it was inter alia provided : — 

‘‘ ...or if the claim be made and ie]ected and an action oi suit be nut com- 
menced wdthiu thiee months after such i ejection..... all benefit under 

this policy shall he forfeited.” 

The plaintilf company had also insured their property 
with some 24 other insurance companies in Bombay in 
a sum in all of Es. 9,38,000, remaining uninsured to 
the extent of Es. 15,000, the total risk being placed at 
Es". 9,63,000. 
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According to tlie plaint tiled in tbis suit on tlie lltli 
of October 1910 at about 6-45 p. in. a lire broke out in 
the cai'd room situated on tbe ground floor block No. 4 
of tbe piaintifl company's iniE owing to friction in a 
countcrsliaft di’iving slubbing frames, and tlio flames 
made tlieir way tbrougli tbe wooden flooring into tlie 
spinningroomaboYcextcndijigat tlie same time tlirongb- 
out tlie card j'oom. and tbe sinnning and cartl fi'ame 
department and tbe reeling room with undci'gj'onnd 
collar were destroyeel. Inforjuation of tbe lire was at 
once given by tbe piaintifl company to tbe insurance 
companies concerned, including tbe defendant company. 
Tbe loss was surveyed on bebalf of these insuj'anee 
companies with tbe exception of the defendant company 
wlio declined to join in assessing tbe loss and was 
adjudged at Es. 4,28, ,577 less Es. 18,892 for salvage 
proceeds. The proportionate share of tbe defendant 
company in this loss amounted to Es. 4.2.51-4-0 plus 
Es. 43-9-() as Ibcij' sliare of tbe charges. 

The piaintifl' company called on the defendajit com- 
pany to pay these sums but the defendant company wrote 
on the 20tb of Ainll 1911 to the piaintifl company 
alleging that tbe non-compliance by tbe latter companj’ 
with essential conditions of tbe policy made tbe latter 
null and void. 

On tbe 14tb of TAugust 1911 tbe piaintifl' company 
filed the present suit claiming from tbe defendant 
company payment of tbe abovemenlioncd sum with 
interest and costs. 

Tbe defendant company filed a wnitteu statement 
denying liability on various grounds. 

Tbe case came on for bearing before Mr. Justice 
Beaman when inter alia the following issue wms 
raised : — 

6. Whether tlie phiiiitifFi,’ daiiii havins? been rejected by the defendant by 
letter of 20th April 1911 , the plaintiff has net forfeited all benefits under the said 
polity liy ^ditno of jirovisions of clanso 12 of the conditions of the policy ? 
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On the application of counsel for the^ defendant 
company this issue tried as a preliminary issue 
and on U the learned Jutlge gave iho following jiidgmeni 
ill iiwoiir of llic clofoiiclcUit coiiipcUiy. 


Beaman, J. : — The prcliminaj'y issue 1 am asked to tiy 
arises upon clause l:i of the conditions of the policy 


Amongst oth 


er 


upon which the plaintiffs are suing, 
terms it is agj-eed ])etweeu the parties uudei- danse 12 
that if, after a claim had been made and I’ejided, tlie 
insured should not institute any proceedings within 


three months from the date of sudi rejection he is to 
forfeit all heneflts under the policy. It is conceded that 
this suit was not instituted witliiii three months from 
Ilje date of the rejection of the jdaintills’ claim, and 
1 may ohserve that this is only one of the several 
technical defences upon which the claim is resisted. 


The plalntitfs have been compelled to rely mainly 
upon section 28 of the Contract Act. It is contended 
tliat that section makes every agreement of the kind 
contained in clause 12 and now relied upon hy the 
defendant company void. This contention, unfortun- 
ately for the plaintiffs, appears to me to he 
covered hy authorit}^ which is hinding upon me : 
HimbJiai y. Manufacturers Life Insurance The 

case there was much stronger hecause the words of the 
clause relied upon hy the company undouhtedly on the 
face of them were restricted to limitation. The agree- 
ment was that no suit should he brought upon the policy 
after the expiration of one year after the cause of action 
accrued. But the learned Judges of the Apjmal Court 
apparently found no difficulty in coming to the conclu- 
sion that such an agreement was not within the scope 
or intention of section 28 of the Contract Act and 
neither conflicted with it in principle nor in language. 
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The reason of the decision, wJiich is of a broadly general 
character, appears to bo : flj'st, that clauses of this kind 
in jDolicies of insurance need not be biterpreted literally 
but with special reference “ to the object and exigende.' 
of insurance ” ; secondly, that although in form agree- 
ments of this kind appear to limit the period within 
wliich suits can be brought to enforce rights under the 
policy, they in substance amounr to a waiver of tbe 
rights of the insured subject to the condition, and, 
therefore, go much fuiiiier thaji merely barring the 
remedy. The decision, therefore, appears to me to be of a 
general character and to support the defendants’ conten- 
tion here that the particular danse upon whicli he 
relies is not void by reason of anything contained in 
section 28 of the Contract Act. Tbe language of the 
clause in this case is far more favourable to the defend- 
ants liaving regard to the reasoning which seems to 
have commended itself to the learned Judges in the 
case of Hirahhai v. Manufacturers Life Insurance 
for here the insured agrees that on failure 
to institute proceedings within three months of the 
rejection of his claim be will forfeit all the 
benefits to which lie miglR otherwise be entitled under 
the i)ulicy and Ibe use of such language might give 
some colour to the distinction upon which the learnetl 
Judges rely for taking all contract,-, of this kind on t of 
the scope and intention of section 28. It is not for me 
to state ci’itically all the reasons that might be adduced 
against the conclusion, which I feel to be binding upon 
me. It is enough for me to say that after having given 
the reasoning of tbe learned Judges in that case my 
fullest and most careful attention I am still of opinion, 
with the greatest deference, that there is room for very 
grave doubt whether the case wns rightly decided ; for 
there can, I think, be no doubt at all but that it does 
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decide tlie contention upon 'Vidiicli the plaintiffs here 
mainly rely, and as it is a decision of this Court it is 
binding upoir me. I musl, therefore, hold, however 
reluctantly, that the condition in clause 12 is not void 
under section 28 of the Contract Act. 

The only other ground upon which the plaintiffs were 
able to argue that the case ought not to be defeated 
undei‘ that clause was that on the face of it it is a 
forfeiture clause and that the time specified ought not 
to be regarded as of the essence of the contract. I am 
unable to accede to that argument. Rightly or 
wrongly clauses of this kind are usually inserted in 
policies of insurance for a reason which widely com- 
mends itself to the business interests directly involved, 
vis., that all claims of these kinds ought to be made at 
the earliest possible date and in any case while they are 
still fresh. If then contracts of the kind arc permissible 
at all, notwithstanding section 28 of the Contract Act, 
it woidd appear that their only value could lie in their 
being literally enforcible. If the insurer and the insured 
notwithstanding Article 86 of the First Schedule to the 
Limi tation Act and section 28 of the Contract Act may agree 
that the insured is only to sue within three months of 
the final rejection of his claim by the insurer, then it 
appears to me idle to say that the Courts may give the 
go-bye to the period so fixed and substitute for it any 
other period which they may deem reasonable. The 
law must i^l all cases be presumed, at any rate in Courts 
of law, to be reasonable. So that it would amount to 
this, that the period prescribed by the law of limitation 
would always be a reasonable period and once the actual 
terms of the limiting agreement were overstepped it 
would be impossible to make any distinction between 
the relations of the parties under such an agreement and 
under the general law of limitation. Lastly, I am to 
observe upon this defence that the plaintiffs have not 
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the same ways to meet it wliicli they iiitoiicled to ase 
against the other technical deiences set np against them. 
Whatever may have been the conduct of the agents and 
representatives of the defendant company and however 
that conduct may have affected their defence under 
clause 10 of the conditions, it is conceded that f(n' the 
purposes of this argument no evidence of conduct would 
he relevant to or could possibly affect the decision ; foi' 
on the 20th of April the defendant company, wliether 
honourably oj‘ dishonourably, did flatly reject tin' 
l>laintil¥s’ claim and thei-eafter it was for the plaint ill'-, 
to comply with the condition set forth in clause 12. i 
have come to this conclusion with the utmost reluctanct' 
because, after having heard the case opened and coj)- 
sidered the principal defences set np by the defendam 
comiuuiy, it was impossible to doubt in reference to 
those defences that the attitude and coiiduci of Ihi-^ 
defendant company fi-om Krst to last have been mo!-! 
dishonest and unfair to llie plaintifl's, and speaking for 
myself nothing would give me greater pleasure than i! 
the Appeal Court, should this cpiestion be taken there, 
were to hold that the decision 1 have come to upon this 
preliminary issue Is wj*ong and so re-open the case for 
farther trial upon its merits. In case, however, i‘ 
should stop here 1 liave only to add that I am sure that 
were all the pleadings and the opening statements and 
arguments of counsel fully communicated to the public, 
the public would be very reluctant to have furthei' 
dealings with this Swadeshi Oomijany. 


Having regal’d to the fact that I am now about to 
dismiss the suit not in accordance with my own convic- 
tion but merely because I feel myself bound by the 
decision of a superior Court, and having regard to the 
very strong opinion I have just exjiressed, an opinion 
formed I atlmii only upon the material so far laid 
before me, I shall, in dismissing the suit of the plaintiffs 
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upon this preliminary issue, leave each party to hear 
their own costs. 

The plaintiffs appealed. 

Strcmgman (Advocate General) with Kanga, for the 
plaintiff appellants. 

Bahadur fi with Desai,toT the defendant respondents. 

Refers to Bunyon on Fire Insurance, page 86 et seq., 
condition X at page 107. 

The fire took place on the 11th of October 1910, the 
claim was made on the 18th of Febi'uary 1911, the claim 
was rejected on the 20th of April 1911 and the ifiaint 
was filed on the 11th of August 1911. 

As to costs, refers to Civil Service Co-operative Society 
V. Ceneral Steam Navigatiou Compemy^^'^ ; Cooper v. 
Whittingham'^'^ ; Edmund v. Marteld^'^ ; Granville 
and Co. v. Elrth^^'> ; Elms v. Hedges^^^ ; technical defence 
is no ground for depriving a party of his costs. 

At Common Law lapse of time does not affect con- 
tractual rights. Such rights are of a peimancnt and 
indestructible character unless either fj'om the nature 
of the contract or from its terms it be limited in point 
of duration : see Anson, page 326. 

Public policy means policy of the law. Modern 
decisions while maintaining the duty of the Court to 
consider public advantage have tended to limit the 
sj)here within which this duty has been exercised. The 
modern view of the subject is expressed by Jessel, 
M. R., in Printing and Numerical Registering 
Company v. 8ampson^^'> : — 

“ You have this paramount public policy to consider — 
that you are not lightly to interfere with this freedom 
of contract ” ; see Anson, page 202. 

(0 [1903] 2 K. B. 756. W (1903) 19 T. L. Eep. 213. 

(2) (1880) 15 Ch. D. 501. ® (1906) 95 L. T. 145. 

W (1907) 24 T. L. Rep. 25. ») (1875) L. R. 19 Eq. 462 at p. 465. 
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The agreement is that the rights under the agreement 
shall cease to exist if a claim is rejected and no suit is 
filed thereafter within three months : if then the rights 
under the contract are extinguished the plaintiff has no 
cause of action. 

c. A. V. 

Scott, C. J. : — One of the conditions in the policy of 
fire insurance sued on by the plaintiffs is that “if the 
claim he made and rejected and an action or suit be not 
commenced within tliree months after such rejection all 
benefit under this j^olicy shall he forfeited.” 

The claim on the defendants was rejected on the 20th 
of April 1911, hut the suit was not commenced till the 
11th of August 1911. Ui3on this ground the suit was 
dismissed in the lower Court. Tliat such a condition is 
not un reasonable or opposed to public policy is conceded 
by the appellants’ counsel and can hardlj^' be disj)uted 
in view of the remarks of the Judicial Committee in 
Home Insnixince Company of Netv York v. Victoria- 
Montreal Fire Instirance Company'-^K But it is argued 
that the condition is void as an agreement of the nature 
described in section 28 of the Contract Act since it limits 
the time within which a irarty to the contract may 
enforce his rights under the contract by the usual legal 
proceedings. The section contemplates the suspension 
permanently oi’ temporarily of the usual remedies for 
the enforcement of legal rights. It aims at the prohibi- 
tion of agreements which could only operate so long as 
rights were in existence. The argument of the appel- 
lants’ counsel was that the forfeiture clause was 
equivalent to an agreement that no Court should entertain 
any suit on the policy unless commenced within three 
mojiths of the rejection of the claim. The steps in his 
argument were : section 3 of the Limitation Act indicates 
that the law of limitation cannot be modified by agree- 
W [1907] A. 0. 59. 
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nieut of parties as it can in England ; that there is no 
distinction under that Act between rights and remedies ; 
and that a conditional agreement to forfeit rights within 
the period within which the remedy is not barred by 
the Limitation Law is a void agreement. 

I cannot accept the proposition that tliere is no distinc- 
tion in India between rights and remedies. Section 28 
of the Limitation Act shows the eases in which the loss 
of the remedy will destroy the right bnt that does not 
cover suits for money such as we are now concerned 
with. On the other hand the loss of the right always 
involves the disappearance of the remedy — a very 
material consideration in the case of a conditional for- 
feiture of all benefit under a policy. 

In my opinion section 28 of the Contract Act is aimed 
only at covenants not to sue at any time and covenants 
not to sue for a limited time, which had given rise to 
difficulty in Eng laud : see the judgment of the Exchequer 
Chamber in Ford v. BeecU^'^ ; Beech v. ForeV'^'^ ; Gihhons 
V. VouUlon’'^'^ ; Newington v. Levy^^'* ; and the judgments 
in Slater v. Jones^^K A conditional release or forfeiture 
was a very different thing from a covenant not to sue, 
although in order to avoid circuity of action a covenant 
not to sue was sometimes held to be equivalent in effect 
to a conditional release. For this reason I share the 
doubt of Beaman, J., as to the correctness of the decision 
in Hirahliai v. Manufacturers Life Insurance CoS^\ 
where the agreement was that — “No suit shall be 
brought against the Company in connection with the 
said policy later than one year after the time when the 
cause of action accrues.” As however the condition of 
forfeiture which we have to deal with here is not in m^ 
opinion within the scope of section 28, 1 would affirm 
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the decree, and with costs, for the reasons given by the 
learned Judge for disallowing costs to the successful 
defendants do not appear to me adequate. 

Batchelor, J. : — This suit was brought by the plaintiff 
company to recover from the defendant company a sum 
of Rs. 4,297-13-0 as the amount payable by the defendants 
under a policy of insurance issued by them to the 
plaintiffs. Numerous defences were raised, but the suit 
■was dismissed by Beaman, J., upon a prelimiirary issue. 
That issue arose upon clause 12 of the conditions of the 
policy, which i)rovided, inter alia, that “ if the claim be 
made and rejected, and an action or suit be not com- 
menced within three months after sucla injection, all 
benefit under this iiolicy shall be forfeited”. The facts 
admittedly are tliat the plaintiff company’s claim was 
made and rejected by tbe defendants, and that this suit 
Avas not commenced until after the expiry of three 
monlbs after such rejection. The suit was, however, 
instituted within the iieriod allowed by the law of 
limitation ; consequently, so far as regards thepreliiniuary 
issue, the suit is free from objection unless the defendants 
can successfully rely, as they seek to rely, upon the 
special lerms of clause 12 of the conditions. For the 
plainlixTs it was contended that the provisions of this 
clause, as cited above, could not be pleaded in bar of the 
suit because those provisions constituted a void agree- 
ment under section 28 of the Contract Act. The learned 
Judge below, though with expressed reluctance, 
accepted the argument for the defendants holding 
himself bound to do so by the decision of the Bench in 
Sirahliai v. Manufacturers Life Insurance He 

accordingly made a decree dismissing the suit, and from 
that decree the present appeal is brought. 

' The point involved, though in itself a short one, and 
not, I think, susceptible of much useful elaboration, 
( 1 ) (1912) 14 Bom. L. E. 741. 
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cannot be said to be free from difficnlty. We have to 
make onr election between two rival arguments, each of 
which may be said to possess at least plausibility. As a 
member of the Bench by which Hirabhai’s case was 
decided, I wish shortly to explain the effect produced 
on my own mind by the soanewhat more thorough 
argument of which we have had the advantage in this 
apiaeal, and by the further consideration which I have 
been able to give to the question. 

Section 28 of the Contract Act provides as follows : — 

“ Every agi'cemont, by wliicli any party tlieieto is lestrictcd absolutely from 
enforcing his rights under or in respect of anj’ contract, by the usual legal 
proceedings in the oi dinary tiibunals, or Inch limits the time within \\ hi cli 
he may thus enforce his lights, is void to that extent.” 

The phrase “ thus enforce his rights ” refers, I under- 
stand, to the enforcement “ by the usual legal proceedings 
in the ordinary tribunals ”. 

The question is whether the agreement in clause 12 of 
the conditions is void under this section. As I under- 
stood the argument for the appellants, the learned 
Advocate General, while admitting — what has often been 
decided — that the Indian Limitation Act operates iii such 
a case as this not to extinguish rights, but only to bar 
remedies, contended that for the purposes of this appeal 
we should look rather to the substantial effect intended 
by the section than to the precise form of words which 
the Legislature has used. The argument was that, 
however valid and important in law be the distinction 
between the barring of a remedy and the extinguishment 
of a right, yet to the man of business it is much the same 
thing whether his right be gone or the remedy for 
enforcing that right be barred, and it was urged that in 
substance and effect there was no appreciable distinction 
between saying ‘ I agree that upon the expiry of three 
months after the rejection of my claim, my rights shflP 
be forfeited,’ as is said here, and saying ‘ as to the time 
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within which I may enforce my rights, I agree to limit 
it to the perind of three months, after the rejection of 
my claim and this latter covenant would undoubted Ij^ 
be void under the section. In my opinion, however, 
the distinction, which beyond question exists, is vital 
in the construction of the section. As I understand the 
matter, what the plaintiff was forbidden to do was to 
limit the time within which he was to enforce liis 
rights ; what he has done is to limit the time within 
which he is to have any rights to enforce ; and that 
appears to me to be a very different thing. This seems 
to have been the viev? which was tacitly accepted by 
the Calcirtta High Court in the Sovth Briiish Fire and 
Marine Insurance Co. v. Brojo Nath Shaha^^'> though it 
imrst be admitted that that decision is of no direct 
assistance, since the question of the effect of section 28 
of the Contract Act on such agreements was not expressly 
considered. 

It was conceded in argument that in England the 
agreement in clause 12 would be perfectly valid ; and it 
cannot, I think, be contended that Insurance Companies 
in India have less need than such companies in England 
of the protection afforded by an agreement for the 
acceleration of legal proceedings to be brought against 
them. That being so, there is the less I’eason to suppose 
that the Legislature intended section 28 to have the 
far-reaching effect for which the plaintiffs contend. I 
am aware that, under the authority of the Bank of Eng- 
land V. Vagliano Brothers^^\ we must be very cautions 
how we have recourse to the pre-existing state of the 
law for the purpose of interpreting section 28 of the 
Contract Act ; but in deprecating any general practice 
of tliat sort Lord Herschell added that “ if a provision 
be of doubtful import, such resort would be perfectly 

W (J909) 36 Cal 516. 


[1891] A. C 107. 
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legitimate.” I infer, tlierefore, tliat in this case it is 
permissible to glance at what was the state of the law 
in England prior to 1872 when the Indian Legislature 
undertook the codification of the law of contract. Re- 
ference to the authorities will, I think, disclose that 
there was much complexity in the law as to the validity 
of a covenant not to sue : see Baron Parke’s judgment 
in Ford v. Beech^\ It was there held that a covenant 
not to sue at any tizne, though not in terms releasing 
the debtor, yet operated as a release upon the principle 
of avoiding circuity of action. But a covenant not to 
sue for a limited time operated only as a covenant, and 
could not be j)leaded as a release : Thinibleby v. 

; while a covenant not to sue for a limited 
time, with a condition suspending the right of action 
during that time, was construed as a conditional release 
and could be pleaded in bar of a suit brought within 
the time : Walker v. FevilP^. There were also, as the 
decisions show, other incidental matters of much diffi- 
culty in this branch of the law, and I am inclined to 
think that the genesis of section 28 is to be found in the 
Indian Legislature’s desire tosweepaway the refinements 
of the then English law and to enact foi' India a simpler 
and more suitable rule. The two prohibitions in the 
section certainly seem to follow the distinction made 
in the English cases, and, if that is so, the prohibition 
of the limitation of time wdthin which a ijarty may 
enforce his rights follows the English doctrine that a 
covenant not to sue for a limited time does not amount 
to a release. And if section 28 be read as a whole, and 
comijared with the effect of such decisions as I have 
noticed, it seems a probable inference tliat the Indian 
Legislature considered it would be simpler, and there- 
fore more convenient, to brush away the somewhat fine 

w (1838) 3 M. & w. 210. 
w (1864) 3 II. <&0. 403 
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diatinctions of tlie EnglisL law by laying down the 
broad general rule that all agreements should be void 
which either absolutely restrict a contracting party’s 
right to resort to the Courts or merely limit the time 
within which the rights should be enforced ; in that 
case the phrase as to limiting the time would necessarily 
bear the same meaning which it has in the English 
Court’s judgments, the meaning namely, that it is not 
open to a party to covenant that, while his rights 
subsist, he will diminish the period within which he 
shall be at liberty to sue. These considerations, there- 
fore, appear to me to afford an additional reason for the 
conclusion that the language of section 28 has been 
carefully chosen so as to convey the narrower meaning 
to which alone the words are apt and appropriate. 

For these reasons I agree that the decree under appeal 
should be affirmed. I concur also in the order as to 
costs, as I do not find sufficient materials on the record 
to justify the order depriving the successful defendants 
of their costs. 


It remains only to add a word as to Hirabhai v. 
Manufacturers Life Insurance Cof^ It appears to me 
that the case was rightly decided on the view which 
Chandavarkai’, J., and I took of the meaning of the agree- 
ment ; birt I recognize that there are difficulties in the 
way of holding that the words of the agreement there 
were i>ropeiiy susceptible of that meaning. 

Attorneys for the j)laiutiffs: Messrs. Bhaisliankar, 
Kamja and Girdliarlal. 

Attorneys for the defendants : Messrs. Hiralal ^ Co. 

Decree confirmed. 

H. s. C. 


W (1912) 14 Bom. L. E. 741. 
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OIMGIXAL C'TVTI.. 

Before Sir Basil SeoK, Ki., Chief Jnsfirc, and Mr. Jnstice Batchelor. 

B. X. LANG, AppLLiANf AAD Dbplndim, d'. HEPTULLABHAI 
ISMAILJI, RnsroNDEXi am» Piaixiiit. ‘ 

Presidency Toirns Insolrency Act (III cf 1909), section li-~^Leare of Court--* 
Power of secured creditor of adjudicated insolrent to realise his .security 
hy mentis of a regular suit without obtaining leace. 

A, ha\ing o})taiiied a cleciee in a suit brought by him against B for the 
payment of a sum of money, assigned the decree to 0 by way of moitgage to 
secure the repayment of monies . advanced hy (J to A. Hubsequeutly A be- 
came insolvent and his property b(Bng se&ted in the Gtticial Assignee the 
latter i'xeoiited the decree against B and v>btained payment of llie amount 
duo fiom B in fidl. Subsequent!} C, without the l«*ave of tlm Coiut first 
obtained, brouglii a suit against the Olfjdal Assignee to letmia* tli<‘ amount 
due to him as moitgagee of rhe deuce igaind B <)Ut of the mouics so 
iefo\eied hy the Ofthial Asslgnu* 

that th(' Olficial Assign! c, ha\ing exeuited a deuee which had ])een 
assigned by eva} of security, A\as in the position of a moitgagor who had sold 
the mortgage<l property and w'as iu possession of the sale pioeetds, that until 
the claim of the mortgagee had becui satlsHed the insoh cut nv his OJfieial 
Assignee had no rigid to th<* pioro< ds of iht deuee and that the secnrc<kr(*(litoi 
in such a ease might Idea suit t<t olddn pavmcui of his (l.iim <*ut of tie* amount 
so recovered In the tHli( iai Assignee without obtaining tlu^ have of tlu^ Ch)nit 
under section 17 of the PnNid( la } Towns ln>ol\(‘ii(} Act as tlu pio\is(» 1o 
s(M'tion 17 covered a suit In a moitgane« to nulisc his Mviiiit}. 

One Tyabliai Moonaji Hied a suit, iiaraely Suit No. i05o 
of 1909, aad obtained a dec-i-ee for the ]jayinoiit of 
Hs. 2,11:0-1-5 with interest at t> per cent, per annum 
agaitist one Abcloolabhai Farzoolaldiai. On the 1st of 
.June 1910, tlio plaint ill in this snit, at tlie rerpiest of 
Tyabliai Moosaji, advanced to the latter the sum of 
Us. 2,000 at the interest of 9 per cent, per auimm on the 
security of the decree iu the abovenieiitioned snit 
(exclnsive of the rij,dit to costs under the decj-ee) and 


359 


luia. 

August 19- 




Appeal Xo. 1 of 19 hi : Suit X(t, (i03 of 1912, 





1913. 


Lang 

V. 

Heptulla- 

BHAI 

ISMAILJL 


THE INDIAN LAW REPORTS. [VOL. NXXVIII. 

subject as aforesaid tlie decree was, by a deed of assign- 
ment dated tbe 9tli of June 1910, assigned to tlie plaintiff 
wlio thereon served the judgment debtor with notice 
of the assignment, which notice however the latter 
declined to receive. 

Subsequently Tyabhai Moosaji became insolvent and 
his estate accordingly became vested in the Official 
Assignee, who executed the decree in Suit No. 1053 of 
1909 against Abdoolabhai Farzoolabhal and recovered 
the full amount due on the decree from the latter. The 
Official Assignee refused to recognise the plaintiff’s 
claims under the deed of assignment of the 9th of June 
1910. 

The plaintiff filed a suit against the defendant as 
Acting Official Assignee and assignee of the estate and 
effects of Tyabhai Moosaji claiming a declaration that 
he was entitled to be paid out of the e.state of Tyabhai 
Moosaji by the defendant the sum of Rs. 2,000 and the 
interest due thereon and that he was a secured creditor 
for that amount and was entitled to be paid out of the 
judgment debt i*ecovered by the Official Assignee the 
abovementioned sums, the costs of the present suit and 
other costs incurred by the plaintiff. 

The suit was tried before Mr. Justice Beaman. At 
the trial the following issue amongst others .was 
raised : — 

(1) Whether this suit is maintainable under section 17 
of the Insolvent Act ? 

The learned Judge gave judgment on the 3rd of Decem- 
ber 1912 in favour of the plaintiff holding on the above- 
mentioned issue as follows : — 

BEAMAisr, J. : — This is a suit by the plaintiff against the 
Official Assignee to recover a sum of Es. 2,000 secured 
by the mortgage of a decretal debt by an instrument 
dated the 9th of June 1910. The defendant replies that 



1 li 
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the suit is barred by section 17 of the present Presi- 
dency Towns Insolvency Act, as no leave has been 
obtained. In support of that contention I am referred to 
a recent judgment delivered by iny brother Davar, J ., in 
which he takes that view. It appears that shortly after- 
wards upon a motion before Heaton, J.,this Judgment was 
cited and that learned Judge, without expressing any 
opinionof his own, thought it right to follow it. It can 
only be with the greatest reluctance and the utmost defer- 
ence to the opinion of my brother Davar, J., that I do 
not adopt the same view, but I feel unable to accept the 
conclusion reached by Davar, J. After giving his jadg- 
ment my best attention, I am sensible that there is 
much to be said foj' tire view he takes and that he has said 
it as well and as forcibly as iDossible, yet it appears to 
me that before that conclusion can be established the 
language of section 17 with its proviso needs so much 
inteipretation even going the length of inserting woi’ds, 
which are not to be found in the section or the proviso 
itself, that I should hesitate long before departing from 
the j)lain and only meaning of the language used by 
the Legislature. The concluding words of the proviso 
seem to me to be conclusive ; for if there were no such 
section as section 17 how could "it be said that a secured 
creditor might not realise his security in the ordinary 
way by means of a suit ? In some cases it is not easy 
to say how ho could do so by any other means. Take 
for example the case of an equitable mortgage. Having 
read the proviso with the section very carefully and 
duly considered all the reasoning contained in the judg- 
ment of my learned Irothcr Davui’, J., it still seems to 
me that section 17, which is taken verbatim from 
section 9 of the English Bankruptcy Aci of 1883, does 
and is intended to save all the rights of secured credi- 
tors as they existed and were enforceable before the 
passing of that Act. 
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The cieJ’endanl appealed uf^aiaint the jiulginent and 
decree of Uto learned Jad|>:e. 

KtHKja. with Tantjjoreralu, lor tlu' deloudaiit- 
appellanl. 

The pruiei])al questjonc ar<' — 

( 1 ) Was Rs. ijUUU paid on tiie Isl ol Juno 1910 ? 

(2) leave liaving heeii obtained is tlie suit iio( 
luaintaniablc in view ol section 17 ol tlie Presidency 
Townis Insolvency Act 'i 

The proviso to section 17 only reters lo I'eulisalion 
outside the Court. 11 a suit has to be tiled the mort- 
gagee must obtain the leave oi the Ooiirl. Power ol a 
secured creditor docs not mean a right to sue. 

The Transfer of Property Act (TV of 1SS2}, sections (17 
and GS, speak of a mortgagee's right to sue, not power 
to sue. (Refers to proviso as to powers in sections 6 
to 9 of the Trustees and Mortgagees Powers Act, 
XXVIll of 1SG6.) The CiviJ Procedure Code speaks 
of right to sue, not power to sue. Rveii the Official 
Assignee must have leave to sue i)elure tiling a suit. 

Under section 18 of the Act the Court could order a 
stay even in a foreclosure suit. 

Courses open to a secured creditor, Rule o, ind Sche- 
dule and section 86 of the Act. 

Refers to sections 12 and 72 of the Bankruptcy Act 
(32 and 33 Viet. c. 71) : White v. Sinimons ^^'> ; Lloyd 
V. David Lloyd Co.® ; Waddell v. Toleman'-^h 

hitranynian (Advocate General), with Desai, for the 
plaintifi'-respondent. 

Kang a replies. 

Scott, C. J. : — Two questions have been argued in 
this appeal, first, whether the plaintiff was the assignee 

w (1S7I) L. I! (; Cli. ooo. OJ (1877) 6 Cli. D. 839. 
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by way of aioL‘tf>ug'c of tbe insolvent’s decree, and, 
secondly, wlictber lids suit, instituted without the 
leave of the Court, is harred as Falling under the general 
l)rohibitioji of suits withont such leave contained in 
section 17 of the Presidency I’owns Insolvency Act or 
whether it is suvetl l)y the proviso that the sectioji shall 
not affect the power of any secured creditor to realise 
or otherwise deal with Ills security iji the same manner 
as he Avould have been cJititled to realise or deal with it 
if this section had not been passcrl. 

On the tij’st question there can be no doid)t that the 
decision must be iji tlie allirmative for the evidence is 
all one way and establishes the claim. 

The Oflicial x\ssignee. having executed a decree Avhich 
liad been assigned to tlie plaintiff by way of security, 
is in the position of a mortgagor who has sold the 
mortgaged XDroperty -and is in possession of the sale 
proceeds. Until the claim of the mortgagee is satistied, 
the insolvent or his Official Assignee has no right to the 
proceeds of the decree. Tt is argued that the saving 
proviso to section 17 does not cover the present suit 
because the power of a secured creditor to realise his 
security does not include a suit for enforcement of his 
rights. We are unable to accei)t this view. A suit is 
one of the recognised methods of j'ealisation of mortgage 
securities. The expression ‘ realise his security ' is quite 
an appropriate and well-recognised term to include all 
the remedies of the mortgagee. The following are 
examples of its use in practice in relation to mortgagees 
suits. 

In Lloyd v. David Lloyd cf CoS^\ Jessel M. R. says : 

Now, as a rule, a mortgagee has a right to realise his 
security, and of course, as incidental to tliat, a right to 
bring an action for foreclosure.” ** 
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In Yate Lee on Bankruptcy Act of 1883 (3rd Edn,), 
under G. E. 73 (page 627) the following note occurs : — 
“ Tn 1852 by 15 and 16 Viet. c. 86, section 18, the court of 
chancery was, for the first time, authorisetl io direct the 
sale of a mortgaged property, instead of a foreclosure of 
the equity of redemption ; and, from that time, applica- 
tions by a mortgagee for realisation of a security given 
by a mortgagor who became bankrupt, were usually 
made in chancery, the reason being that in chancery the 
mortgagee, as plaintiff, usually had the conduct of the 
sale, whereas under the rules the trustee of the 
mortgagor had the conduct unless otherwise ordered, 
and that under the rules the trustee’s costs were made 
a charge on the property, and might have priority over 
the mortgage, contrary to the loractice in chancery 
which postponed them to the mortgagee’s claim. This 
is still the case under the present rules ; and a mortgagee 
can, therefore, generally realise his security to greater 
advantage, by applying to the chancery division, than 
by applying in bankruptcy.” 

Lastly, we may refer to a rule in jiari materia, vis., 
Eule 14 (3) of the Companies Winding-up Eules, 1892, 
“ Provided always that nothing in this Eule or in Order 
XLIX, rule 5, of the Eules of the Supreme Court, 1883, 
shall authorise the transfer of any action by a mortgagee 
or debenture holder for the purpose of realising his 
security.” 

The necessity for these illustrations arises from the fact 
that in Suit No. 47 of 1912, Lalchand v. Balkrishna,* 


® Note. — In Lalchand v. Balkrishia, the following judgment was delircrcd 
by Davar, J., on the 15tli of October 1912 : — 

Davae, J. : — The plaintiffs in this suit claim to recover from the first defend- 
ant a sum of Its, 4,500 and interest thereon, alleging that this sum is due to 
them under an indenture of mortgage, dated the 14th of February 1910, and 
executed by the first defendant whereby he mortgaged to them his one-third 
share in certain properties belonging to himself jointly with the other members 
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Davar, J., held that the words “ power to realise ” in the 
proviso to section 17 only had reference to the powers Lang 
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«>£ bis family. The fiiNt defcntlant had, on the 3 k 1 of October 1910, presented TsMAiLJl. 

his ]teliiion in insolvency and that })etition was pending on the 9tli of January 

1912, ^vhen this suit was filed. In consequence of the first defendant’s pending 

insoIveiK y, the plaintiffs made the Official Assignee a co-defendant in the suit 

and the}" ha^(' also joined tiie f.ither, brother and sister of the first defendant, 

alleging lh<d the\ are inieiested in the property rnoitgaged to the plaintiffs, as 

memheis of a joint and undi\ided Iliiidti family. They pray for a money- 

de^iee <igainst his (de) moitiiagec oi the Officl.d Assignee and further piay that 

in default of j»a\mcnt the inorte iged premises in i\ he ordered to be sold and 

tiled, ill s(t far as it mat he iieiesstiy, the propel ty couipiised in the deed of 

moitgige be Old ]( d to he paititioiK d and the hid defendant’s share therein 

asceitiintdi and oideied to he made atailahle foi the satisfactioii of Iheii claim. 

The lust dffendant disputes the moitgage 1ml for orr piesent purposes it is 
neiossai} to lefei to his contentions. lie pleads howeter, at the outset that 
the suit is nut maintninahle liating legaid to the piotisions of the Picsidency 
Toy ns Insult (‘nr A Ait The Ihiid defendant laiscs the sauu objection to the 
suit and finlhcr pleads that the plaint discloses no causo'of action against him 
and that he is not a necessaiy pailt. 

Amongst the issues laised at the licaiing tvere: (1) Whether this suit is 
maiutainahle hating regaid to the provisions of section 17 of the Presidency 
Tottus Insolvency Act of 1909; and (4) Whether the suit as fumed is 
maintaiuahle against defendants 3, 4, 5 and G 

By an order made on the 3>rd of July 1912, it t\as ordered tliat the petition 
in insol vein y filed bt the first defendant and dated the 3id of October 1910, 
he dismiswd and it fiuthci ordered lliat the order of adjudication made 
tliereon, on the 4th o£ October 1910, he annulled. Undei these circumstances 
the plaintiffs asked that the second defendant’s name he struck oft and an 
Older to tliat effect ttas made accoidingly. 

Having regard to the contentions raised in the first and .fourth issues, 1 
directed that they should ])e first aigued before me, and that the trial of the 
other issues should stand ovei, till I had dealt with these issues which, if 
decided against the plaintiffs, tt ould terminate the suit either wholly or in 
part. 

The (‘ontentions of the defendants raised in the first issue are based on 
section 1 7 of the Presidency Towns Insolvency Act being Act III of 1909. 

That section provides that “ on the making of an order of adjudication, the 
property of the iiisohcnt . , . shall test in the Official Assignee and 


TEI-] lNDlx4N LAW KEPOHTH. [\OL. XX XVI FT. 


3G(i 


of mortgagees or pledgees to sell tlie property mortgaged 
o]‘ hypotliecated to them without recourse to a suit. In 
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, . . no creditor . . . shall during the pendency of th(‘ insolvency pro> 

ceediiigs . . , coininence any suit or other legal proceeding except with 

the leave of the Court and on such terms as the Court may impose.” To this 
section is attached a proviso which enacts that the “section shall not aifeetthe 
poorer of any secured ci-editor to realise or otherwise deal mth his security 
in the same manner as he avouIcI have been entitled to realise or deal with it 
if this section had not been passed.” It is conceded that if the section had 
stood by itself without the proviso, this suit, not having been liled with the 
leave of the Court, would fail. But it is contended that the proviso permits 
a secured creditor to file a suit of the nature of the suit iiow^ before me, 

I am unable to accept this contention. It is quite clear from th(‘ language 
of the proviso and the wairds employed therein, that it is not intemled to be an 
exception to the rule laiil down in the section and to ap})ly to suits l>v secured 
credit oiN. The jiroviso docs not in any way qualify the bar against a (Teditor 
lliing a suit without the leave of the Court. 'What the pio\i^o enacts is that 
the power of a secured creditor to realise or otherwise deal with his security by 
means other than a suit shall remain unaffected b;y the insolveiaw of the (h^litor. 
If it w*as intcnd(‘d by the Legislature to make an cxeiquion in the caM‘ of miUs 
by s(*earod enalitors, tlie\ w’ould in the section its(*lf ba\ c nddial the words 
“ except a ser nred creditor ” after the w ords “ no ( reditor ”. fust (‘ad of making 
any such (*xeeption,f the Act nu‘rcl} pro\i<les that the jwurr of a secured 
creditor to realise or d<*al w’ith his scenrily shall not he affected hy the provisions 
of this section. If a suit for realising a ereditor’s s(‘cnrit\ was intendt‘d to be 
covered by this proviso,’ the woul “powaa*" wanild ne\ev lane Ixnai nsixl, but 
the languag'c would luiAe been “the riglu to sue to realise a securit} Again 
the words “otherwise deal with” in eonjuiKiion with the words “ realise ” 
make it abundantly clear that the proviso has reference to certain we]l-j’e(‘ognised 
powers which a secured creditor possesses. In ni\ opinion the proviso refers 
to sucii powxTs as mortgagees and pledgees may have of selling the property 
mortgaged to or hyp(dheeat(‘d with them without reeiairse to a suit and the 
tvords “ deal w ith his stsMuity ” nTer to the rights the}' may have of transferring 
or assigning the debt dno to and the security in the possession or at the disposal 
of the said creditors. The Act having come into operation not ver}' long, 
there is no Indian authority on the suhjivt ; but the section corresponds with 
s(‘ction 1) of the English Bankruptcy Act of 1883, and in spite of I^lr. Rangne- 
kar’s most industrious efforts on behalf of liis clients, he has not been able to 
cite a single authority, showing that after that Act came into force, secured 
creditors in England w'ere permitted to sue an insolvent debtor or ibc Official 
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White V. Simmonh^^\ in dealing witli a proviso in tlie 
same words as tliat now under discussion, Lord 


Roceiver to realise tlieir security witliout the leave of the Court, Certain cases 
were cited before me, but they were cases all decided before the Bankruptcy 
Act of 1883 came into operation, and were under an Act which did not contain 
any corresponding provisions as are to be found in sectitn 9 of the Bankruptcy 
Act of 1883. And one or two others after 1883 had no application to the 
question now before me. 

Under these circumstances, I n list hold that this suit, having been filed 
without the leave of the Court previously obtained, is not maintainable. 
l^Ir. Bangnekar asks me to remedy the defect by giving him leave now*. But 
it seems to me that I have no power to do so, the k*a\ e contemplated under 
section 17 of the Insolveiic) Act is leave that must be obtained }ire\ious to the 
institution of the suit, 

Having coiiio to these conclusions, it is unnecessary to discuss the question 
raised in the fourth issue. Bui I feel that in view of the fact that the 
phiintiffs wfill have to file another suit, unless my present finding is found to 
be erroneous I ought to say that I feel disposed to regard the frame of the 
present suit as had. As the suit fails on the tiist issue, I lia\e not considered 
the authorities that have been cited before me, and what I now state ought in 
no sense to bo taken as my judgment. I merely say, for the guidance of those 
wdio may have to frame another suit, that it seems to me that in a suit by a 
creditor to establish his moitgage against the share of his mortgagor in the 
property of a joint Hindu family, the other memleis of the family are not 
necessaiy paities and 1 efoie he has established his moitgage end executed his 
decree and pmchasf d liis mcitgagci’s shaie he cainict ask for paitition in the 
same suit in which he wfislies to establish his claim under his mortgage. Not 
only in a suit, such as I have before me, have the plaintiffs no cause of action 
against the clber members of the family, but the plaintiffs appear to me to 
misjoin both parties and causes of action in tlie suit, and in imy event even if 
I had come to the conclusion that the fiame of the suit w^as not bad, I would 
have still been inclined to excitiso the i oweis that aie vested in the CVant under 
Order IL Iluie 6, of tlie Civil Procedure Code. 

I find the first issue in the negative and for the defendants. I dismiss the 
suit. Plaintiffs will pay the defendants’ costs of this suit. 

After I had \vritten out the judgment and just as I was going to deliver it 
Mr. Bangnekar asked my permission to draw attention to a eas.e lie had come 
across after the matter was argued before me. I read the case and found that 

(1) (1871) L. H. G Ch. 555. 

II 39 — 4 
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Hatheiiey declined to liold that where there was “ an 
express reservation of all rights, a mortgagee should ho 
piecluded from proceeding in equity to enfoice his 
secuiity 

In our opinion the learned Judge in the present case 
was right in holding that the proviso lO section 17 covers 
this suit as a suit hy a mortgagee to realise his security. 

The appeal must he dismissed with costs. 

Attorneys for the appellant : Mes^^i's. Biclcuell, 
Merwanji, Eomer ^5 Co. 

Attorneys for the respondent : Messrs. Surajmal 4 Co. 

Appeal dlsmibsed. 

H. 8 . c. 


it Lad no applicition to the question I lad befoie me and vould make no 
diftcunce in ni} decision The case is tint ot Shuip \ The 

Couit tlieio %\as not consideiin^ whether a seemed cieditoi cm institute Icgil 
pioccedings and maintnn an action nitliout the lea^c of the Conit •' 'Ihe 
question befoie the (joint vas whetlici two pending actions should lie 
staged iindei section 10, sub section (2) of the Bankiuptc> Act of 1883 The 
substantial action by the eicditoi w is hied befoie the dcbtois’ b inkiuptc'^ and 
anothei action was filed by the eieditoi against the Ohieial Bcceivci which 
seems to ha\e been siibsidiai} to the iimt suit Tlie hist action leqmied no 
leave, having been hied befoie liankiuptij It doe.b not appeal if the second 
action was with oi without the h a\e of the Coiiit 

The question in the case was not whethei the actions weie inaintairuldc in 
the absence of leave contein plated by section 9 of the Buikuiptc} Act of 1883 
but it was lueicl^ whethei uudei the discictioii ve ted in the Gouit undei section 
10, sub section (2), and having icgiul to the iival ]inisdiction of the Cii incei) 
and Bankiuptc} Sides of the High Comt in m ittemi elating to the estate of i 
bankuipt, the Comt should noi sti} pioceedings in the Ghaneei} Division 
of the High Goiiit Lndei the pceuliii oi lathci complicated cjiciimstances 
of that case the Gomt lefuscd to stay pioceedings 

I do not think th s ca^c ha^ an} apphcibJit} to the pieseiit suit befoxO me 
W (188b) 55 L T 747 
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]j(fo}e2lt Iii6itce Beaman and Mr Judite 2ladeQ(h 

L iXMAN GiKESn RAJENDRA (origin \l PLAiNTirr), Aiplllant, 
’\lATIiURABziI NARAYAN GOVIND (opaoiNAL DcrEVDANr), Rcsionde^t 

Tiamfet of Pioj)e)ly jlct (IV of 1882)^ seHion 101 — E%tinguishinent of 

cliauje — Moitgagee haling tv 0 cha) qes — P ta chase hy moitgagee at the sale 

itndct the fiiht noiigage- — Second moifgage cannot he enfoiced 

G took i moiigi^r ol ceit iin lands in 1880 Thc;y uuc nioitgiged to liiiu 

un in 1S94 In 1891 lie sued on Ins tii^t mo t^ige ind ohti nod a dccite 
In LNLLUlion ot the duice the Linds veic sold subject to the moilgage o± 
1895 Hid puidnscd ]>} G with the pciinission oL the Gouit In 1905, a 
putition took pliec betwe n G’s hens, it winch the reitiheate oi sile went to 
the dine (»f the dcGnd it and the ^ went to tlie shaieoL 

the plaintih The pliintiti: next sued die dcleiuhiit to cnioiee the inoitgTgc 
ag hint 1 ei — 

Held th it the p] uiAih could n it sue the dclcndant on the moitgi^e, foi 
aitei whit h id oeeuiicd in 1895 G could hi\c 1 d no light to sue himself in a 
double c ipacit^ as nioitj^ j^ce uinlci the inoitj^ige )i 1894 and moitgagor 
undei the sale ceitihcite of 1895, tint is ho could ha\e hid no ciusc of action 
against himself, and the pluntitt as hi lieu could ha\c no higliei lights 

Second appeal £rom the decision of 0. E. Palmer, 
Dibtiict Judge of Na^il:, conlirmmg tlie decree passed 
by Gulabdas Laldas, I’irst Class Subordinate Judge at 
Nasik. 

Suit on mortgage. 

The lands in dispute were moitgagcd by Maliadu to 
Govind on the 2Dtli Aj)iil 18SC. They weie again 
mortgaged by Mahadu to Govind in May 1894, for a 
period ending with 22nd June 1895. 

On the nth Eebruaiy 1895, Govind sued on hi,s mort- 
gage of 1886 and obtained a decree tor sale. The lands 
were sold in execution of the decree, subject to the 
mortgage of 1894 and were purchased by Govind him* 
self with the permission of the Court. The usual certi- 
ficate of sale was issued to him in due course. 


ion 

Sejptembe} 23 


Second Apptil No 531 of 1912 
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Oil Goviiid’s death, a partition took place between liis 
grandbon (the plaintifC) and tlie defendant, who was 
tlie widow of Govind’s son Narayan who survived his 
father by a few months. At this partition the salc-coi'ti- 
flcate went to the share of the defendant, whilst the 
deed of mortgage dated 1894 went to the plaintiff’s share. 
The defendant took possession of the lands. 

In 1910, the plaintiff sued the defendant on the 
mortgage of 1894. 

The lower Courts dismissed tlie suit on the ground 
that by reason of the purchase at the Coui-t-sale the 
mortgage of 1894 had ceased to exist and all the rights 
had merged in Govind. 

The plaintiff appealed to the High Court. 

G-adgll, with K. H. Kelkar. for the apxiellant. 

D. B. Pafi'ardhan, for the respondent. 

Beaman, J. : — The property in suit wa^ first mortgaged 
by its owner to Govind and his two brothers in the year 
1886. In 1894 the land was again mortgaged to Govind 
for Rs. 2,.500. In the meantime it would appear that 
Govind’s two brothers must have died because in 189.i 
Govind brought a suit upon the mortgage of 1886 and 
obtained a decree. The mortgage amount claimed was 
Rs. 2,000. Govind obtained permission to bid at the sale of 
the proiierty, and also applied to the Court that that sale 
should be made subject to his own second mortgage 
of 1891. It appears that this application was at first 
rejected, but the sale-certificate shows that the property 
was sold subject to Govind’s second mortgage of Rs. 2,500, 
and was purchased by Govind himself for Rs. 1,791. 
Govind is the grandfather of the present minor plaintiff. 
Govind appears to have had two sons, Ganesh, the father 
of the plaintifC, and Narayan, whose widow is the 
defendant in this suit. Ganesh predeceased Govind. 
The defendant’s husband survived Govind by a short 


371 


VOL. XXXVIIl.] [}OMBAY SEEJJES, 

time, both dying in tlie year 1901. Therefore, the family 
appears to have consisted before the death of Govind, 
of Govind, his son Narayan, and his grandson, the 
plaintiff. On the death of Govind the family consisted 
of Narayan and the plaintiff, and on the death of 
Narayan the ordinary result 'would have been that all 
the joint family ijroperty would have come into the 
sole and exclusive ownership of the minor plaintiff. 
But in 1905 it appears that a partition was sanctioned 
by the District Court of Nasik between the minor 
plaintiff and his aunt, the defendant, the latter taking 
in the proportion of 6/lGths. Speaking formyself Iinust 
record my surpiiso that any arrangement of that sort 
should have been come to and sanctioned by tlie 
District Court, since on the facts, which have been 
stated on appeal, it appears to me perfectly clear that 
the minor was entitled to the whole of the joint family 
pro])erty, whatever it may have been, and the defendant 
merely to maintenance. 

Reverting to what happened in 1895, wlien Govind 
redeemed tlie tirsi mortgage of 1886, it would appear 
that as a result of that sale and his purchase, the 
proiierty, which was the subject-matter of thal mort- 
gage and his own subseq^nent mortgage of 1891, became 
his exclusive proiierty, or that of the joint family of 
which he was a member. 

It has been contended on behalf of the plaintiff that 
having regard to tlie terms of the sale-certificate, wo 
are bound to hold that Govind kept alive the chaj'ge 
represented by his second mortgage of Rs. 2,500 upon 
this property in his own interest within the language 
and intention of section 101 of the Transfer of Property 
Act. 

Now, when the partition of 1905 was effected a very 
curious procedure was adopted, as apparently the offxccj* 
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entrusted witli making lots put up all the documents, 
wliicli bad the appearance ol being valuable securities, 
in sixteen packets, ol wliicli the defendant drew six anti 
the plaintiff ten. Very unfortunately, 1 tJiiiik, one of 
those lots contained the sale-certitlcato of 1895, and tlie 
other the mortgage-deed of 1894. The former was 
drawn by the defendant, who has over since been in 
actual possession of the property. The latter was drawn 
by the minor plaintiff, who now seeks to enforce it 
against the defendant, as though the relations subsistijig 
between them were the ordinary relations of mortgagoi* 
and motgagee. 

In our opinion, it is clear that after what has occurred 
in 1895, Govind could have had no right to sue himself 
in a double capacity as mortgagee under the mortgage 
of 1894, and mortgagor under the sale-certificate of 1895. 
We think that as he could have had no cause of action 
against himself, it is impossible that those who claim 
under him as heirs should have any cause of action 
against each other upon the same materials. For 
these reasons, we are of opinion, that tlie decision of 
the lower appellate Court is right and ought to be 
confirmed with all costs. 

Decree confirmed. 

E. E. 


APPELLATE CIVIL. 

Before 3/r. Justice Beaman and Mr, Justice 2Iadeod. 

BEIIFvxUI BASHID IRANI (original Defendant), Appeilant, i\ BORABJI 
RUSTOMJI ELAVIA (original Plaintiff), Respondent. 

Transfer of PropeiUj Act (IV of 1SS2), section od—EciUitable mortgage— 
Deposit of title-deeds of propeiUj situate in mofassil — Intention to aeate 
charge^ proof of— Registration. 

Tlie plaintiff deposited with the defendant in Bombay title-deeds of his 
piopeity situate at Nasik and bonowed a sum from the defendant. 

Second Appeal No. 236 of 1912. 
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Tlxc defendant also at the same time executed in favour of the plaintiff a 
wilting Setting f 01 til tlio clear intention of tlie defendant tliat the deposit of 
title-deeds slionld be sccmiiy for the loan fioui the plaintifE and binding the 
defendant to execute on demand a pioper legal mortgage of the property 
covered by the title-deeds deposited. This writing, wdiich vras the only evidence 
available of the defendant’s intentions in making the deposit of title-deeds, 
was not rcgisleied. 

Held, that the deed lequired legistration as it created a charge upon the 
})U)perty ; that in its absence there wms no evidence whatever of intention to 
connect the deposit of title-deeds (with the debt ; and that the mere fact tlmt 
ilicie was a sultsetiLient oi contempoianeoiis loan was not sufficient in law to 
variant a jnesiiniplioa apait fiom any other evidence that the contempuia- 
neons or antecedent deposit of tit’e-deeds wvas necessaiily made as secniity 
foi the loan. 
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SecOjS'D appeal from tlie decision of C, E. Palmer, 
District Judge of Nasik, reversing tlie decree passed by 
Gulabdas Laldas, First Class Subordinate Judge 
at Nasik. 

Suit on mortgage. 

Tbe defendant deposited with tlie plaintiff in. Bombay 
tlie title-deeds of liis property situated in Nasik, At tlie 
same time, be borrowed Rs. 300 from tbe plaintiff. Tbe 
tlefeiidant also executed an unregistered deed in favour 
of tbe plaintiff acknowledging tbe equitable mortgage 
by deposit of title-deeds and agreeing tliat bis ]iroperty 
Was security for tbe loan. 

Tbe plaintiff sued to recover tbe amount be bad lent 
with interest. Tbe Subordinate Judge beld that tbe 
equitable mortgage sued on could be enfoi'ced in Nasik, 
tliat tbe deed was compulsorily registrable. He found 
tbe moi'tgage not proved and dismissed tbe suit. On 
appeal, the District Judge came to tlie conclusion tliat 
the deed did not require registration and that the 
mortgage was proved. He, therefore, decreed tbe suit. 

Tbe defendant appealed to the High Court. 

P. B. Shingne, for the appellant. 

S’, W. Kogajee, for tbe respondent. 
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Beaman, J. In Febraary 1907 the defendant deposi- 
ted title-deeds of certain property in the Zilla of 
Nasik with the plaintiff. The plaintiff advanced to the 
defendant a sum of money and the present suit has 
been brought upon the footing of the said deposit 
which was made in the Oily of Bombay being an equi- 
table mortgage of the Nasik property. I doubt inucli 
whether the Legislature ever intended to extend the 
doctrine of equitable mortgage by mere cle|)Osit of deeds 
in Bombay to lands lying anywhere outside Bombay. 
But as the section is worded I wdll not press that doubt 
here. Now, an equitable mortgage under section 59 of 
the Transfer of Property Act needs thi'ee facts to be 
proved : ( 1 ) a del)t, (2) deposit of title-deeds, and (3) an 
intention that the latter should be security for the 
former. I have often had to notice in these Courts the 
g}’Owt]i of the doctrine of equitable mortgage which was 
very summarily introdxiced by three judgments of Lord 
Thnrlow given in rapid succession. The doctrine thus 
created, amounted at that time to very much wliat the 
law now is, as 1 iiave just cxxu'cssed it, altiiongh the 
learned Chancellor, T think, lent strongly to the sup- 
posed legal presumption arising from the fact of indebt- 
edness and the contemporaneous oi' subsequent deposit 
of title-deeds. Then for the better xnirt of a centui-y, 
the Courts in England virtually ado]jted tliis laresump- 
tion as a presumption of law and the need of proving 
intention almost disapiieared. Latterly, however, the 
legal docb'iiie in England veered in the opjposite direc- 
tion and tbe Cotirts began to insist more and inoj'e 
strongly upon the proof of intention as a question of fact, 
and that has been embodied in our own statute law and 
that is the law’' wo have to administer. 


Now, the difljculty in the present case arises out of tiie 
manner in which the plaintitf has sought to discharge 
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tlie burdoH ol proof iipou Ibi-s question of fact. He has ^91 3. 

offered iii evidence a contemporaneous writing or Behram 

agreement which does no doui)t fully set forth the very Rashid 

clear intention of the defendant that the deposit of the Sorabji 

title-deeds should be a security for the loan to be Rtf’^Toiaji, 
advanced on or before the signatui’e of that agreement, 
and the ijaper goes on to bind the defendant to execute 
upon demand a iDroper legal mortgage of the property 
covered by the title-deeds deposited. It api^ears to me 
that having regard to the opening part of that document, 
it does in itself create a charge upon the property and is, 
viewed in that liglit, compulsorily registrable. I am 
not disi)osed here to go into the very nice questions 
wiiich arise and have often been discussed in this and 
the (tthes' High Courts upon contcmpoianeous writings of 
this hind, the question l)eing usually whetbej" tlmse 
wj’itings do in themselves create a mortgage or are 
merely subsequent recoi’ds of it or anticipatory state- 
ments leading uj) to it. But I may observe speaking 
generally that no e(iuitabLe mortgage is ever “ created ” 
by a writing. It is of the very es.sence of the equitable 
mortgage that it comes into being without any writing 
by the mere couj miction of certain facts. The 
inclination of juy own minti has ahvays been very 
strongly against ani’ conclusion wdiich implies that an^. 
equitable mortgage needs any such contemporaneous 
writing for its complete legal effect and consequences, 
and I think, rightly and logically viewed, this writing 
can never bo put higher than proof of the intention of 
parties. "Where it is limited to an agreement to execute 
a legal moj'tgagc, if called upon to do so, I should doubt 
myself whether it would ever he compulsorily 
registrable. But as 1 say that question is one of much 
nicety and opinions have ditferod widely upon it. I do 
not consider it necessary to go further into it here 
because in my opinion this agreement requires registra- 
II 39 — 5 
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tion in itself, because it creates, very cleai'ly creates, a 
cliarge upon the property to the extent of more than 
Ks. 100, and that being so, it is compulsorily registrable 
and cannot be received in evidence of any transaction 
relating to or affecting that immovable property. Now, 
if this document be excluded on this ground, as I think 
it must be, there remains no evidence whatever of inten- 
tion to connect the deposit of title-deeds with the loan 
borrowed by the defendant from the plaintiff, and the 
mere fact that there was a subsequent or contem- 
poraneous loan is not now in my opinion sufficient in 
law to warrant a i)resumi)tion, apart from any other 
evidence that the contemporaneous or antecedent 
deiDOsit of title-deeds was necessarily made as secxirity 
fo]' the loan. That is to say, on the question of fact 
there is absolutely no evidence, apart from this writing, 
which cannot be admitted to discharge the onus of proof 
which lies upon the plaintiff, and that is the groxmd to 
which I would prefer to restciet myself in reversing the 
decree of the lower aijpellate Court, restoring the decree 
of the Court of fij'st instance and dismissing the 
plaintiffs sixit with all costs. 

Maclbod, J. ; — T agree with my brother Beaman that 
this appeal must be allowed, and that the decjue of the 
lower Court dismissing the suit must be I'estored, the 
plaintiff paying the costs throughout. It has been held 
by the High Courts of Calcutta and Allahabad that in 
the case of deposit of title-deeds actually made in the 
towns mentioned in section 59. the mortgage can be 
effected irrespective of the situation of the property to 
which the title-deeils refer. I do not think tliere is 
anything in the contention, that in the case of an equi- 
table mortgage, proj)erty in the mofussil cannot be 
affected by a deposit of title-deeds in Bombay. In this 
case it appears to me that the plaintiff in order to prove 
his mortgage must rely on the document of the 9 th of 




377 


VOL. XXXVIII.] BOMBAY SERIES. 

February 1907. That ia the only evidence of the 
contmct, and, as it reqaires registration, a contract of 
mortgage cannot l)c provetl. Plain tilt therefore 
must fail. 


Decree reversed. 


B. E. 


APPELLATE CIVIL. 


Before Mt\ Jiii->lite lleatfm and 3/r. Jubfice Shalt. 

TVLJAllXll nAMCIIAXI) (JlMAl^ (oriouxal PiAixaihiO, Appillam, 

SITAKAM XxiEAYAN IvUSAR and urnE'is (ouioinal DDFEiNDANis"), 

liESPON DENTS. 

Chdl Ptocediire Code (Art V of lOOSj, (hdcr V, Bide 5 — Suit on mot f gage — 

Firbi suiiiinon^ to he for betdininit of h.^aes and not for final dhjmal — 

Bratike and Procedure* 

lu 1910 a mortgage suit was iiled. Ihe plaiiitif! iiaviug died, the name of 
ills son Nvas siibbtitiitcd in place of his naiiio on the 13th April 1912. On the 
same day, the Court issued summons for the lirst lime to the defendant^, for 
linal disposal. On the day tixed for hearing, the Court raised issues, and as 
neither party had w itnesses leady, the Court found the claim not proved in 
absence of evidence. TIic plaintiff having appealed : — 

Held., reversing the decree, that there was a nnseaniage of justice in the 
way the case had been disposed of. The scheme of the Civil Fiocediire Code 
rcipiired, in cases like the present, that the parties should have the opportunity 
to produce evidence relevant to issues framed after ascertaining matters as to 
which the parties w ere in dispute. 

llekk further, that the summons to the defendants sho(dd la\e been foi 
fecltlcmeut of issues and not for iinal disposal. 

Second appeal from tlie decision of W. T. W. Baker, 
Acting District Judge of Satara, coniirming ilie decree 
passed by V. R. Kulkarni, Subordinate Judge at Ralii- 
matpnr. 

Suit on mortgage. 
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Second Appeal 810 of 1913. 
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The suit was filed in 1910 hy one Harichand. He died 
in Apiil 1912. The name of his son Tuljaram was 
substituted in place of his name on the 13th April 1912. 
On the same day, the Court fixed the day of hearing 
for the 1st Juno 1913 and ordered summons to issue 
to the defendants, for final disposal. On the day of 
hearing, both parties were present, but none had bronght 
any wiiiiesses. The Court raised one issue : Is the bond 
proved ; and finding it not proved in absence of evidence 
dismissed the suit. 

On appeal, the District Judge summarily rejected the 
appeal. 

The plaintiff appealed to the High Court. 

i). G. Dcilvi, for the appellant. 

A. V. Lcle, for respondent No. 1. 

Heatok, J. : — In this case my opinion is that there has 
been a miscarriage of justice owing to a want of under- 
stairding of the intention of the Procedure Code. 

A suit No. G85 wms filed in 1910. ITp to the 13th of 
April 1912 a summons had not been served on the 
defendant. On that date the present plaintiff apjilied 
to have his name entered in the place of his deceased 
father who was the original plaintiff. That application 
was granted, and the 1st of June was fixed for the final 
disposal of the suit. A notice was issued to the defend- 
ant to appear on that day with his witnesses. On the 
1st of June the plaintiff appeared and the defendant 
also appeared and put in a written statement, but 
neither party i^roduced any witnesses. The suit wms a 
mortgage suit, and in his ’written statement the defend- 
ant denied that he had executed the mortgage-deed or 
had incurred the debt sued for. This, therefore, wms 
eminently a case in which all the issues arising out 
of the contentions should have been framed and more- 
over one ijr 'which it was very desirable to examine 
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tlie parties before framing issues ; and yet the case was 
disposed of as it had been correctly fixed for final dis- 
posal at the first hearing ; and as if it could be properly 
disposed of at once ; although the contentions of the 
parties were as I have mentioned ; and although the 
scheme of the Code requires, in cases of such a nature, 
tliat the parties should have the opportunity to produce 
evidence relevant to issues which are framed after as- 
certaining exactly those matters as to which the parties 
were in disi3ute. In disposing of the suit in the way 
which was adopted, I think, as I have said at first, 
tliat there was a miscarriage of justice, and a miscarriage 
of justice due to an absolute inisappreciation of the 
meaning and intention of the Code of Civil Procedure. 
I would invite the attention of the Subordinate Judge 
and the District Judge to paragraph 5 of the introduc- 
tion to the Manual of Circulars of this Court and also 
to Eulc 5 of Ordoj’ V of the Code of Civil Procedure. 
It is for the Court to determine at the time of issuing 
the summons whether it should be for the settlement 
of issues only or for the final di,sposal of the suit. And 
if our Courts are in the habit of issuing summonses for 
final disposal in mortgage suits, they make a mistake 
at the very beginning. And if they further proceed 
to treat these suits as if the summons for final disposal 
were properly issued, then they must in many cases, 
as in this, encourage not the doing but the failure of 
justice. For these reasons I consider that the order in 
appeal and the order of the first Court are alike wnniig, 
that the case has been wrongly decided without a fair 
trial, and I would direct that the case should be 
remanded to the first Court for the framing of issues 
and a trial according to law. 

I would add this : This suit of 1910 which was set 
down for final disposal was an old suit and it is of 
undoubted importance that suits should not be allowed 
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to remain undisposed of for long periods ; but altliongli 
the fact that a suit is one of long standing is an excellent 
reason for fixing an early date for its disposal, it is no 
reason at all why it should be disposed of in a manner 
not contemplated by our Code. 

The order is that the decrees of both the Courts are 
set aside and the case is remanded for proper issues to 
be framed and to be tried in accordance with law. 

Costs to abide the result. 


Shah, J. : — I am of tlie same opinion. Having i-egard 
to the nature of the suit, the summons, in my opinion, 
under Rule 5, Order V, should have been only tor the 
settlement of issues and not for the final disposal of the 
suit. But when the written statement was filed in this 
case on the 1st of June and several conteiitions were 
raised by the defendant, the trial Court should have 
under Ordei- XV, Rule i, after framing and recording 
issues, adjourned the suit for the production of such 
evidence as may be necessary for the decision uj)on 
such issues. I agree generally with the observations 
of my learned brother as regards the desirability of 
issuing summonses for final disposal of suits only in 
simple cases. In a case in which the summons may 
have issued for final disposal, if, after the written state- 
ment is filed, the suit is found to involve issues of a 
less simple character than might have been anticipated 
at the outset, it is desirable in the interests of justice 
that the discretion given to the Court under Rule 4, 
Order XY, should be so exercised as to ensure a fair 
trial and not to deny in effect the trial to the parties. 


Decree reversed. 

E. E. 
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APPELLATE CIVIL. 



Before Mr. Jmtice Beaman and Mr. Justice Sliah. 

RASUL KARIM and another (original Dependant^) Applicants, v 
PIRUBHAI AMIRBHAI (original Plaintiff), Opponent.* 

Ciril Procedure Code (Act T of 1908), Order XXXJX, Rule 2 — Interlocutory 
injunction — Mandatory injunction — Power of Court to grant, pending 
trial. 

The clefendcints erected on theii own land a screen for blocking up the 
openings which the plaintiff had made in his v all. The plaintiff filed a suit to 
have the screen removed ; and pending the suit applied for and obtained a 
mandatory injunction directing the defendants to remove the scieen. The 
defendants applied io the High Coiiit. 

Held, setting aside the Older, that the lower Court had acted illegally and 
vith material iiregnlaiity in the exercise of its jurisdiction, in gi anting the 
mandatory injunction. 

Quwre : AVhether a mandatory injunction can be considered as a tem- 
porary ” injunction under Oidei XXXIX, Rule 2 of the Code of Civil 
Procedure ? 

This was an application under Uie civil extraordinary 
jnrisdietioii of tlie High Court, against an order j)assed 
hy P. J. Taleyarklian, District .Judge of Broach, 
contirming an oi'der jiassed hy Mohanrai Dolairai, 
First Class Suhordinate .Judge of Broach. 

The defendants owned a house in Broach to the east 
of which was a chliindi (an open piece of land). To 
the east of this chliindi was the plaintiff’s lionse, which 
was huilt in 1899, and in which plaintiff had opened 
new doors and windows overlooking the chliindi. 

The defendants filed a suit again.st the plaintiff 
in 1899 to have the openings closed. The Court ordered 
in that suit that the defendants could not compel the 
plaintiff to close up the openings, hut that they were at 
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liberty to bJock them up by any construction on their 
land. 

In 1913 the defendants erected a screen of corrugated 
iron sheot.s to block uj) the openings. The plaintilO 
hied a sail against the defendants to have the screen 
removed and pending the suit obtained a mandatory 
injunction from the Court directing the defendants to 
remove the screen. 

On appeal the District Judge upheld the order grant- 
ing the injunction. 

The defendants applied to the High Court under its 
extraordinary civil jurisdiction. 

G-. N. TJtakore, for the applicant : — The Court has no 
power to grant a mandatory injunction under Order 
XXXIX, Rule 2 of the Civil Procedure Code. The 
Bpecifle Relief Act (I of 1877) treats a mandatory injunc- 
tion as distinct from other injunctions (sections 54, 55). 
The English Law is different: .see The .Judicature Act, 
1873, section 25 ; Order L, Rule 6 : Gale v. Ahboi'-^'> ; 
Johmtone Y.lloyal Courts of Justice Chambers Com- 
pany^^K 

G. K. Parekh, for the opponent : — The grant of a 
mandatory injunction is justified by Order XXXIX, 
Rule 2. The defence will not be prejudiced, as we under- 
take to restore the erectfon at our exiiense if the 
decision goes against us. The grant of injunction is 
within the discretion of the Court. This Court cannot 
interfere with the exercise of that discretion under 
section 115 of the Civil Procedure Code, 1908. 

Beaman, J. : — I think this is a jiroper case for the 
exercise of this Court’s revisional powers. The question 
raised is one of some general interest depending upon 
a principle. The manner in which the question i.s 

(« (1862) 8 Jur. (N. S ) 987 at p. 988. W [1883] \V. N. 5. 
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I'ulst't! is tliis. TLe plaintiiV hi'on^lit a suit tlie object 
of wliich was to obtain aa oialei* directiu" tlic (lefeaclan! 
to pull down an (Mvci ion conustiu''' of corm^’ated iron 
slicals whicli llic ])!aii)tilf alloo'cd o]),struc[ed and in- 
vadi'd ids easeniant of aiicieni li"lil and air. 'PJud 
bciin^' Iba iiUni'C of tbo snii an inieidocuiory applica- 
tion was made and acceded to by die learned Bubordi- 
nale Jud^e who ordered the' dofendant lo pull dowm the 
erection lic' bad put uj), and this ordei‘ avas confirmeil 
on appeal by the leaiaved Ois'.rlel Judge. It has always 
been, ill ury opinion, a very open fxue.vdon whether in 
stjactue.ss a mandatory injnnclion can properly 1)e made 
on inieriociifory applica' ion-.. In England wdiaieAuw 
doiii)tsuiay have exlsied on this point may be said to 
liave been removed l)y .section 25 of the Judicature Aci, 
asid it has long' been a couuno])-place in the text-books 
iluP *'he Courts indubitably liave the power to make 
mandatory injunctions on interlocuiory motions. 

An examination of ibe case-law ui)on wdiicli this 
dictum rests is very interesting, and ir contirms my 
impressioii speaking generally that there can harilly l>e a 
case of a true mandatoj'y injunction whicli could be given 
upon an inieilocuiory application witboui virtually 
pri'judging and deciding in anticipation a part'or whoh' 
of the suit a'vording to ihe extern and scope of Ibe 
mandatory injinietion. hor example, In oik' of tlie 
earliest eases, iluil of Iiuhiiist/,) v. !jor<l upon 

wbieb f iliink Jiiost of ibe succeeding cases as well as 
ibe passagv.s in accivdiied toxt-])Ooks rely, the Loi'd 
Cbancellor. Lord Tliurlow, after consideralile doubt and 
besltatiou as to the appropriate language, thought that 
before ibe bearing be miglit issue a mandatory injniic- 
tion lo the defendant Lord Byron. But the facts of 
that ca'ie were rather peculiar, and in truth, looking lo 
the form the Lord Chancellor’s injunction took, it 

(1785) 1 Blown C. 0. 588. 
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Avould be hard to say that it really went much beyond 
an ordinary prohibitory injunction \Adiich of coxirse can 
idways be gjunted in such suits. The facts as far as T 
remoinber them were that Loixl Byron had the control 
of large quantities of water and l)y means of sluices and 
dams he continually overflowed or starved the plaijit- 
ilfs mill. The iflaintill brought a suit for an injunction 
restraining Lord Byron fi'om thus playing fast and 
loose with the water-supi)ly ; and it was admitted ou 
atlidavits at the hearing of tbe interlocutory motion 
that the defendant was acting in this mannej' with the 
deliberate intention of extorting money from tbe plaljit- 
iffi. Thereupon the Lord Chancellor framed an injunc- 
tion the effect of which was that Lord Byron was 
]'estrained from using his power over the wnder in any 
other manner than he had been doing prior to tbe suit. 
Noav it is clear that Ibis is a vei*y unusual injunction 
and when propejiy analysed its effect might be restricted 
to futLU'e acts, which is tbe effect of all tj'ue interlocutoiy 
prohibitory injunctions. But I admit that tbe line is 
drawn veiy flue, for practically in obeying tbe injunc- 
tion it migbt ])e that Lord Byron w’ould have bad to 
open some sluices be bad already closed or close some' 
sluices be had already oi^ened. 

Nowr the difliculty which tbe learned English Judges 
always appear to have felt about the form of an inter- 
locutory injunction wdiich was intended to be mandatory 
is also fullj’' exeiniflifled in the case of Allpoyt v. Secii- 
rities Company LimifecU^\ There the plaintiff occuined 
a room in a certain building and the defendant had re- 
moved a staircase leading up to this room. Tbe plaintiff 
accordingly brought a suit complaining that he w’^as shut 
off from all access to his room except by a comparatively 
inconvenient back staircase, and asked tbe Court to 
direct the defendant to reconstruct the staircase and to 


w (1895) 72 L. T. 633. 
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refrain in future from any sncl] intei’ference with th^ 
plaintifE’a right. The case was tried, before Xortb, J. : 
and that very learned Judge on an interlocutory appli- 
cation was thoroughly satisfied that a grievous injury 
had alj’oady been done to the plaintiff and needed 
iiumediate remedy. So that he framed his injunction, 
in what I cannot help thinking, regarding it merely as 
a grammatical composition, this remarkable manner, “ an 
injunction to go against the defendant to refrain from 
allowing the staircase to continue removed ”. Row in 
so far as any future operation could l)e given to any 
negative foian of that kind, it appears to me that the 
injunction was meaningless, but of course its operation 
was exactly the same as though the learned Judge had 
positively ojalered the defendant to rel)uild the staircase. 
And that was prejudging and deciding the whole suit. 
Tliis was virtually conceded by the learned Judge wdm 
said that although the matter wns only before him on 
affidavits he was perfectly satisfied that the defendant 
could make out no better case at the hearing. In these 
circumstances it cc'rtainly appears to me that there was 
little use in having a further hearing at all. 

Then again in another very instructive case decided 
long before the one I have last mentioned, I mean the 
case of Rervey v. there was certainly a real 

instance of a mandatory injunction required and granted 
very closely resembling the injunction with which we 
are dealing in this case. There stood between the 
parties a wall which was alleged to be a party wall 
contai ning flues for smoke to pass from the rooms in 
the adjoining tenements, and the defendant apparently 
suddenly placed tiles on the tops of the chimneys with 
the result that very great inconvenience was caused to 
the plaintiff. On an interlocutory aijplication the Vice 
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Chancellor, Page Wood, held that having regard to the 
great inconvenience occasioned to the plaintUl’, and the 
nnmcrons and delicate cfjidties involved in the case. 
the]‘e could he no harm in directing the tlcfcndant nx)on 
this inteiiocutojy api)lication immediately to remove 
the tiles. 1 think that thin is reaily rtherahle to a 
doctrine, which 1 believe Avas long pre\'alenl in Ihiglaud, 
that tlie issue of mandatory injunctions on inteiiocxitory 
applications conk! jiiost properly’ he made in matters of 
nuisance, AAdtere the continuing nuisance eA’cn ui) totlu' 
liearing might ahect the health or life of the plaintilh 
Analysis shoAA's tliat this doctrine is infected AAdlh the 
same illogicality for the Issno of the mandatory injujic- 
tion x>resupposes thesuccessof the plahitilT inthe snitand 
is precipitated for the reason that deferring the remedy 
may he dangerons ; hnt suppose the dofeiidant succeeds, 
it is clear that the groimd AAmuld Ixe cut aAA'ay from 
under this principle and the jAlaintiff AA’ould luv’e to put 
up Avitli the nuisance Iioaawc!' dangej'ons. 

tloAAV'ver t iiat may Ix'tiseiv'au he Jio <[iiesiiou hnt 
that in tliis case, altiioiigli llie ioiuu in Avhich the injunc- 
tion was giA'en aauis iiegatiA'c, the injunction itself aauis 
inandatoiy, and as I haA’e said, aauis in xnany respects 
much akin to the injunction AA’ith which avc are iioaa’ 
dealing, for the reinoAud of these tiles although a definite 
and completed act AA'as one Avhlch could liaA'e been done 
in a fcAA' minutes and j'eally entailed no great expense 
upon the defendant. 

An examination of this and many othoi- cases which 
I haAm gone through, howevei-, leaves me unshaken in 
the opinion that in strictness no mandatory iiij auction 
upon an interlocutory proceeding can ever he temporary. 
If we analyse the contents of any true mandatory 
injunction, where we get one relieved from all compli- 
cating details such as those which exist in Lord Byron’s 
case, it would he found to involve the doing of a definite 
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act, whereas all true iiiterlocatory prohibitory injunc- 
tions merely in’evont t'ie party enjoLood from doing llie 
act foj‘ a cartain periol. The latter are therefore all 
ti'uly temporary while tlie former never can be. It is 
only by a loose use of language and a confusion of kleas 
that any true mandatoi-y injunction corapellhig the 
performance of an act can be ,s;dd to l)e temi)orary. The 
r.'ason why this principle is not so easy lo ascmlain in 
!j )i'(i Byi’on's ease is because the scope of tljo injunction 
went cousideiubly beyond the doing of one clotinite act, 
and presupjioiijig not only the i^ossibility hat tiie 
1 i kclihood o*' a continuing set of acts of the like character 
in future practically proliilnted those future act 5 from 
bmug' done. But i f wo take the caseof Hi^rrey v. 
it will be seen at once that as soon as the defendant 
Smith was o)‘dered to remove the tiles, although nomi- 
nally they were oidy to bo I'emoved till the suit was 
lu'urd, yet the moment the injnnelion was obeyed the 
aet was done and uotiiing was left to tlo. The eoufusiou, 
I think, arises out of (he tise of tlie word ‘temporary' 
iu its extended sense. It sounds as thougii an injunetioii 
juig'ht be tcmiwrary which orders a man to remove a 
tile or pnll down a screen, as in the present case, for a 
montli or until tlie hearing of the suit, but on examina- 
tion it must become clear that no element of time in 
that sense enters into the injunction at all, and the true 
distinction between these classes of injunctions then 
comes ini o relief. That distinction I think may be made 
more commonly intelligible not by the use of such 
words as ‘ permanent ’ and ‘ temporary ’ but by the use 
of such words as ‘ lu’ovisional ’ and ‘ tiual To give a 
vmy homely illustration, you might properly enjoin a 
man to refrain from eating an apple for an hour, but you 
cannot oi’der a man to eat an apple for an hour, that is 
to say moaning that at the end of the hour his condition 
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is to be the same as tRoagli lie had not eaten the apple. 
Having once oaten it the act cannot be nndone, and if 
apples do not agree with him his digestion may be 
permanently disarranged. And that is the same I 
lielieve in the case of every true mandatory injunction. 
The man who is ordered to remove tiles or pall down 
buildings, if he obeys the injunction, may after the 
hearing of tlie suit be allowed to replace or put them 
up again, Imt that is certainly not restoring him to the 
condition in which he was before the injunction was 
issued and olieyed. And the true intent of all inter- 
locutory, that is to say temporary prohibitory injunc- 
tions, is one and tbe .same, to maintain the subject-matter 
of the suit in sfafii until the Court at the hearing 
is in a position to decide finally the rights between the 
parties. I expect that the constant reiteration of the 
passage in tbe text-book-, is largely due to the sweeping 
and unqualified dictum of Fj'y. L. J., in the case of 
Bonnov v. Great Western Railivay Compaiijj^^K in 
which thai learned Lord Justice says that no doubt can 
be entertai ned as to the iiower of the Court to issue a 
mandatory injunctioa in a proper cise upon an inter- 
locutory application. That case was decided in 18S3, 
ten years after the passing of the Judicature Act, and as 
I have said in that Act Legislative sanction was 
conferred upon the old though not very confitlent 
opinion of the English Judges. But the object of my 
observations and criticism of these ca.ses has beeii to 
emphasize a distinction which may exist in piinciple, 
and certainly does exist in language, between the provi- 
sions of the statute law in Engiaiad and in India. 



If w’’e turn to Order XXXIX, Rules 1 and 2, which 
govern all the Courts of the moffusil in India, it will be 
observed that the issue of injunctions upon interlocutory 
applications is de,sigaedly confined to temporary injunc- 

« (1883) 24 Ch. D. 1. 
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tions, and speaking for myself I do entertain some doubt 
wlietlier tlie Courts in India Lave any riglit to assume 
tliat in this respect they are on the same footing as the 
Courts in England, and have the power and a discretion 
to issue mandatory injunctions upon witeiiocutory 
applications. It is obvious that if this were done the 
discretion would have to bo constantly and narrowly 
scrutinized, foj“ in every case of the kind, as I believe I 
have shown, the issue of such a mandatory injunction 
practically prejudges the suit, and there may be othei- 
practical inconveniences of a lesser degree, such as for 
example that by pulling clown a structure of which the 
plaintiff complains before suit the Court might not be 
in a position to determine at the hearing whether such 
structure did or did not interfere with the easements 
which the plaintiff wished to have confirmed, or if it 
did interfere then to what extent so as to be able to 
decide whether the remedj’’ should be by injunction 
oi‘ damages. 
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It is true that in the present case Mr. Thakore does 
not put a very Ifigh value upon the screens which have 
been put up, or contend that pulling them down would 
involve the defendant inlicavyexi^ense, andMr. Gokuldas 
has A’olunteered to undertake that any expense so 
incurred should be refunded to the defendant by the 
plaintiff if the suit is finally decided in his favour. 
That of coui'se might meet the rec|uirements of a parti- 
cidar case, but it does not really touch the principle 
which I aui considejung. And it certainly appears to 
me most undesirable that what is ultimately to bo 
decided at the healing should thus bo prejudged and 
relief given in anticipation, nor does the reasoning of 
the learned Judges below commend itself to me. They 
appear to think that because it is common ground that 
the plaintiff’s windows have enjoyed light and air for 
fourteen yeai-s a presumption arises in his favour, and 
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that no doubt has weighed very innch with both tlie 
learned Judges below in granting in the first instance 
and after wards couflnning tliis mandatory injunction. It 
ought to be obvious liowever, though there is a singidar 
instance of a like misapprehension in England in tlu' 
case of Bojuier v. (rroai Weniern liiiihvaij Coinpaity to 
which 1 liave already alluded, that a party claiming 
easemento of liglit and air upon an allegation of less than 
twenty years’ enjoyment has no right at all, and therefore, 
if the admi,-,sions go no further back than fouj-leen years 
noprcsiimptioueau ]mssil)ly arise inthe piaintilFs favour. 
Eiitertaining the ilouht I do whether in any case the 
moffiisil Courts have the i^ower to issue mandatory in- 
junctions on interlocntory airplications, it appeal's to ii)o 
that ni^on grounds of general expediency the proper 
couj'se ■where applications of that kind aie made would 
be ratbei' to expedite the proceedings than to grant an 
injunction, and "where the mattej' is really one oi 
urgency as in the case of pestilent nuisances, and the 
Court feels tliat it ought to interfere at the oai-lier stage 
something like the procedure which [ rhink is not 
Infj-etpienlly adopted in England might be followed in 
this cnunii'y, I lucau (hat the order upon the interlocii- 
tory application might be ti'eated as ti decree in the suit. 
If that w'erc done then the illogicality o]' most of it 
which infects eveiy case I have examined on this j)oint 
would of course be removed. ButunEss it is done there 
always will be tliis ol)jcction to the issue of any sneb 
order tliat in proportion to its scope it concludes the 
Avhole or pari of the case, and that merely upon aflidaviis 
and ])cfore the hearing upon proper evidence. In the 
particular case I feel that it might be a real bardsbip to 
the defendant to order him tluis summarily to pull down 
his screens and wait the residt of the suit before being 
allowed to put them up again, and for that reason, 
particularly iu view of the considerations wdiicii 
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influenced tlie learned Judges in granting and upliold- 
ing Uiis mandatory injunction, I think, that this Court 
could properly interfere in the exercise of its extra- 
ordinary jurisdiction. I gravely douht whether the 
moffusil Courts of this country have any jurisdiction to 
grant mandatory injunctions before the hearing. For 
our legislature has restricted the irower of these Courts 
to the making of temporary injunctions only upon 
interlocutory motions ; and I hope I have shown that 
no true mandatory injunction can ever be “ temporary ”. 
But assuming that there was the jurisdiction I still 
think that this Avas a case in which no such injunction 
ought to have been issued, and that not only upon the 
pai'ticular facts but with regard ro general and far- 
reaching principles. So that it would not be an abuse 
of language to say that the Court in the exercise of its 
jurisdiction had acted in my opinion illegally and Avith 
material irregularity. We are therefore agreed that the 
mandatory portion of the injunction of \Adiich alone 
complaint has been made to us here ought to be set aside, 
and we think that all costs of this might well be made 
costs in the cau.se. 

Shah, J. : — 1 do not desire to decide the general ques- 
tion argued on this application, vis., Avhelher the Courts 
haA'e poAver under Ordej* XXXIX, Rule 2, to make an 
order restraining a defendant fi'om committing the injury 
complained of, AAdiich may render it necessary for him 
to undo what may have been done by him before the 
suit. There can be no doubt that the English Courts 
haA^e the poAver to grant mandatory injunctions on 
interlocutory apj)!! cations (see Halsbury's Laws of 
England, Vol. XVII, para. 489). T am not sure that the 
Indian Courts have not similar powers under Rule 2 of 
Order XXXIX. 

But assuming without deciding, that the Coiuds have 
the poAAUu* to grant such temporary relief, it is clear that 
IT 30—7 
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it must be exercised -with great caution, and in strict 
conformity with the provisions of the Civil Procedure 
Code. In this case the mandatory inj\inction directing 
the defendant to remove the partition does not appear 
to me to conform to the provisions of the ride in ques- 
tion. Having regard to the pleadings, as also to tlie 
reasons given by the lower Courts foj‘ granting a 
mandatory injunction, I feel satisfied that there has 
been a material irregularity in making such an order. 

I, therefore, agree in the order proposed by my learned 
brother. 

Order set aside. 

K. E. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt, Chief Justice, aiid Mr. Justice Batchelor. 
NABAYAN BALKRISIINA KFLKxiBXI (original Defendant 2), 
Appellant, r. GOPAL JIV GIIxlDI and o'iiiers (orillnal PLAiN^iiFrs), 

BEfePONDENTS. ‘ 

Cicil Procedure Code {Act V of 1908), sections 2, Order XXVI. Mules 
11. 12 {2) — Delhhan AgricidiunstJ Belief Act {XVII of 1879) — MedemjJtion 
suit — Direction to a Commisslojier to tale account — The du ection not a 
preVmhiary decree. 

Ill a redemption suit tried under the pruvibioir^ of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879), the first Court, on the 15lh August 1910 
referred the taking of the account to a Coinmissioner and on tlie 30th August 
1910 passed a decree for the plaintiffs for possession fiee fioin incumbrances 
the defendants having received profits foi 25 yeais after the debt had been 
paid oS 

One of the defendants having appealed on the 10th October 1910, the appel]<ite 
Court dismissed the appeal as tiine-harrod on a preliminary objection taken by 
the plaintiff-respondents, namely, that the peiiod of 30 days for the appeal ran 
from the dale when the Court issued the commission to the Commissioner on 
the 15th August 1910 because the issue of commission constituted a 
preliminary decree within the definition of section 2 of the Civil Procedure 
Code (Act V of 1908). 
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The defeiidant having appealed to the High Court, 

Held, reversing the decree of the appellate Court and remanding the case for 
disposal on the merits, that there was nothing in the Civil Procedure Code 
(Act V of 1908) which prevented the appellate Court from eptertaining the 
appeal inasmuch as there was not a preliminary decree within the meaning 
of section 97 of the Code, that in applying the definition of decree contained in 
section 2 of the Civil Procedure Code (Act V of 1908) the right of the 
parties in respect to matters in controversy should be taken to mean the 
general rights in relation to status, in relation to jurisdiction, in relation to 
limitation, in relation to frame of the suit and in relation to liability to account 
which, i£ decided, must have a general effect upon the proceedings in the suit 
and could be decided preliminary to the investigation of the matters in dispute 
between the parties upon the merits. 

Krlahnajl v. Maruti^^\ explained. 

Second appeal from the decisioa of V. G. Kacluskar, 
Additional Fij-.st Class Subordinate Judge of Ratnagiri 
witli appellate po^Ters, rejecting as tiine-bavred an 
appeal against tlio decree of V. N. Navaratna, Sub- 
ordinate Judge of Devgad. 

Redemption suit. 

The plaintiff sued in tlie year 1909 to liave an account 
taken under the provisions of the Dekkhan Agricul- 
turists’ Relief Act of all the transactions from commence- 
meiit in connection ^vith two mortgages of the 20th and 
the 21st December 18G5, to have the amount due deter- 
mined and to have a decree foi' rodemiption passed. 

The defendants answered inter alia that they had 
become full owners of some portions of the mortgaged 
property and the plaintiffs had no right to redeem the 
said portions and that they had no objection to the 
account being taken as prayed for by the plaintiffs. 

At the trial the Subordinate J udge passed an order 
on the 15th August 1910 for the ax)pointment of a 
Commissioner to make an account in the light of the 
instructions given by the Court, and the Commissioner 
submitted a report stating that “ the debt was 
w (1910) 12 Bom. L. R. 762. 


1914. 

Narayah 

Balkris#na 

Gopal JlV 
Ghadl 


394 


1914. 


l^RAYAN 

Balkrishna 

-y. 

Gopal Jjv 
Ghadi. 


THE INDIAN LAW REPOETS. [VOL. llXXVIIL 

paid ofl: oat of tlio profits ot tlie ’property by 1881-85 
Neither party having offered any objections to the 
Commissioner’s report, the Subordinate Judge found 
that the whole debt had been paid out of the pro- 
fits of the mortgaged property and passed a decree on 
the 30th August 1910 directing the plaintiffs to recover 
possession of the property described in the plaint 
excex^t survey No. 92, pot No. 4, free from all incum- 
bi'ances, the defendants having received jirofits for 25 
years after the debt was xtaitl off. 

Defendant 2 having appealed on the lOtli October 1910 
the appellate Court dismissed the appeal as time-barred 
for the following reasons : — 

Tile respondents’ pleadei takes a preliminary objection that the appellant’s 
appeal as regaids the decision of 15th August 1910 is time-liaired, the appeal 
being filed more than 30 days after that decision. 

]\[r. Paiulokar urges that no formal decree being drawn up in accoi dance with 
that decision, tliat decision was not appealable and that his present appeal is in 
time, b<=‘ing filed within 30 days after the lower Com t drew up ils hual deciee. T 
feel myself nimble to accept this contention. The decision of the lower Court 
on the 15th August wms evidently the formal expression of an adjudication 
which, so far as regards that Coint, conclusively determined the rights of the 
parties with regaicl to the manner in which accounts should be taken, and is 
therefore a preliminary decree within the meaning of section 2 of the Code 
and as such Avas appealable. That that adjudication was a preliminary decree 
is beyond doubt, and it is equally e\ident that that decree was appealable. 
The appellant cannot urge in support of his position the omission of the lower 
Court to draw up a formal decree in accordance with that decision. It is true 
that the ap})ellant could not have appealed against the decision, in the absence 
of a formal decree as held by the Bombay High Court in the case repoited in 
Bombay Law Eeporter, XI Volume, page 1, for the simple reason that there is 
no appeal against a judgment merely, but tliat an appeal only lies against 
a decree, and the provisions of the Civil Procedure Code show that a decree is 
different from a judgment, though the decree follows the directions contained 
in the judgment. But although the appellant could not have appealed against 
the decision of the 15th August in the absence of a formal decree, he should 
have moved the lower Com t to draw up that decree to enable him to appeal 
legally against th^t decision, and if he did not do that he alone is to blame if 
his present appeal is time-baiTed, as was ^stid of the appellant in the case 
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reported ill Bombay Biw Ii'poiter, XI Volume, page 132G, by llis Loidshipt 
the learned Chief Justice, of the Bombay High Court. By his omitting t<> 
follow the course mentioned above, the appellant could not extend the period 
provided by law for appealing against the decision of the 151h Augiisi. The 
present appeal has been preferred more than three months after that decision, 
and as the present appeal is directed solely against the decision of the 15th 
August, I must find that the appeal is time-barred. 

Defendant 2 preferred an appeal. 

K. N. Koyaji for tlie appellant (defendant 2) : — The 
lower appeal Court erred in supposing that the instruc- 
tions to the Commissioner on the various points therein 
discussed constituted a preliminary decree. No rights 
of the parties were conclusWely determined hy those 
instructions, even though definite opinion might have 
been pronounced by the Subordinate Judge on several 
points of dispute. After receipt of the report of the 
Commissioner which formed part of the evidence in the 
case, it wmuld be open to the Judge to abandon or alter 
his former opinion on any particular i3oint. The 
rulings relied on by the lower Court do not aj)ply as in 
those rulings questions of jurisdiction or of status or of 
some rights of the parties bail been finally determined. 

A. G. Desai for the respondents (plaintiffs) : — In the 
order of refej-ence issued to the Commissioner the Court 
discussed and definitely decided the various points 
arising in the case and only required the Commissioner 
to make calculations in accordance with the definite 
findings and report the result of his calculations. The 
Commissioner and the pai-ties were bound by those 
findings. The findings conclusively determined the 
rights of the parties “ with regard to the manner in 
wdiich accounts should be taken ” : Krishnaji v. 
Mandi^"^. Under Order XXXiy, Rule 7 of the Civil 
Procedure Code, the Court has to pass a preliminary 
decree ordering accounts to be taken : Sidlianath Dliond- 
dev V. Ganesh Govind^^K 
« (1910) 12 Bom. L. B, 762. 
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Scott, C. J. : — Tlic plaintifi's sued to liave an account 
taken under tlie proAdaions of the Dekkhan Agricnl- 
tnrists’ Relief Act of all tran.sactions from the commeucc- 
meiit in connection Avith two mortgages of the 20th 
December 1865 and the 21st December 1865, and to have 
the amount due determined, and to obtain a decree for 
redemption. 

The learned Subordinate J udge on the 30th of August 
1910 passed a decree for the plaintiffs for possession of 
the i)roperty, except one survey number, free from 
incumbrances, the defendants having received profits 
for 25 years after the debt had been paid off. Before 
passing that deci'ee the learned Judge had investigated 
certain questions of fact in i.ssue between the parties 
with reference to the amounts due in resi^ect of differ- 
ent mortgages and different plots of land. Then 
instead of making up the final mortgage account him- 
self he, as is permissible under the Civil Procedure 
Code, referred the taking of tlic account to a Commis- 
sioner. The Code pi'ovides, Order XXVJ, Rule 11, that 
“ In any suit in which an examination or adjustment of 
accounts is nece^'Sary, the Court may i.ssne a commis- 
sion to such person as it thinks fit directing him to 
make such examination or adjustment ” ; and Rule 12 (2) 
provides that “ The proceedings and report (if any) 
of the Conimis.sioncr shall be evidence in the suit, but 
where the Court has reason to be dissatisfied with 
them, it may direct such further inquiry as it shall 
think fit ”. In the present case the Avork of the Com- 
missioner appears merely to have been the ascertain- 
ment of the figures based upon the facts found by the 
Subordinate Judge, mid the figures liaAung been 
furnished by the Commissioner, and neither party 
objecting, the Court found the fact to be that the whole 
debt had been paid out of the profits of the mortgage- 
property, and passed the decree already referred to. 

♦ 

i " 
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From tluvt decree an appeal was preferred to the First 
Class Sahordinate Judge, with appellate powers, and a 
preliminary objection was taken tlmt the appeal was 
time-barred, inasmuch as time ran from the date when 
the Court issued the commission to the Commissioner 
to take the account, on the gjound that that issue of a 
commission or the instructions which were recorded 
for the benefit of the Commissioner at the time of the 
issue of commission constituted a decree 

within tlie definition of section 2 of the Civil Procedure 
Code. This preliminary point found favour with the 
appellate Court and the appeal was accordingly dis- 
missed, because the mattej-s decided by the Subordinate 
Judge on the question in issue between the parties were 
decided in fact by the loth of August when he issued 
his directions to the Commissioner. 

The learned Judge of the ai)i3ellate Court held the 
decision of the 15th of August to be the formal expres- 
sion of an adjudication which, so far as regarded the 
Court of the Subordinate Judge, conclusively deter- 
inined the rights of the irarties ivlth regard to the 
manner in ivliicJb accoimts should he taken, and was 
therefore a preliminary decree within the meaning of 
section 2 of the Code, and as such was appealable. The 
words with regard to the manner in which accounts 
should be taken ” appear to liave been selected from a 
judgment of this Court in Krishnaji v. Maruti^^'^ but 
they were selected without due regard to the question 
which was before the Court in that case. The questio}! 
was as to the status of the plaintiff, ^dlether he was 
entitled to the special rights of the favoured class under 
the Dekkhan Agriculturists’ Relief Act in the matter of 
demanding accounts from the mortgagee. It was a 
decision with regard to the general right of the plaintiff 
and the general liability of the defendant without 
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reference to particular questions of fact wbicL might be 
in issue between the parties in an investigation of the 
ineaits of their particxilar cases after it had been decided 
wliat law was applicable to them. In applying the 
definition of tlie Civil Procedure Code of 1908, section 2, 
it will be found that in the reported cases in this Court the 
right of the parties in regard to mattei-s in controversy 
is taken to mean general rights such as rights in relation 
to status, in relation to jarisdiction, in relation to limit- 
aticn, in relation to frame of the suit and in relation to 
liability to account, ’which if decided must have a 
general effect upon the proceedings in the suit and can 
be decided preliminary to the investigation of the 
matters in dispute between the parties upon the merits. 

In the present case what was decided on the 15th of 
August at the time of the issue of the commission was 
not any general question of right, such as has been 
referred to, but merely a number of different points in 
dispute upon the merits of the case between the parties. 
The learned Judge passed no decree upon the merits. 
He was waiting for the Commissioner to send in his 
calculation which would form an item in the evidence 
to be taken into consideration before framing the decree. 


We, therefore, think that the learned Judge of the 
appellate Court was in error in dismissing this apj)eal, 
for there was nothing in the Code wdiich prevented him 
from entertaining it inasmuch as there was not a 
preliminary decree v^ithin the meaning of section 97. 
We, therefore, set aside the decree and remand the case 
to the lower appellate Court foi" disposal on the 
merits. 

Costs costs in the appeal. 


Decree set aside and case remanded. 
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PRIVY COONCIL.* 


CHUNILAL PARVATISIIANKAR, PLUSTi]?F,r.BAI SAMRATH, Defend-^nt. 

[On appeal from the High Court of Judicature at Bombay.] 

Ilbiditi law — Will — Construction of will — Belf-acqiiirecl property — Bequest 
dividing property between testator s two ^ons with gift over to survivor — 
SurvivorsJii]^ irhetlier limited to survivorship during testator^ s hfe or eifending 
to period after his death — Period of distribuxion. 

A Hindu lesident of Burat in the Piesidency oC Bombay made a will 
<lated 20th August 1899 by which after appointing liis two sous execMitois, 
heirs and owners ” of the vliole of liis piopeit^ (which v as self-acquired) 
and dhecting them to divide and take cspiil shaiesin it with ceitain exceptions, 
gave each of them a half shaie of his estate not specihcall^ disposed of by the 
will. By clause 9 ho made the following bcspiest, “ I have dirnded bt>%^^eeli 
and given to my two s ms the vhole of my propeity as mentioned above. But 
should eithei* of these two sons die without iiaving had (leaving) any male issue 
the survivor of the said two sons is duly to take the wdiole of the property 
appertaining to the shaie of the deceased son who may have (leave) no male 
issue (behind him) after undei taking (to defray) the expenses in connection 
with the maintenance of his widows and mariiage of his minor daughter. But 
imdct these circumstances the heirs of my deceased son Surajlal shall not get 
any right whatever.” Tlie testitor died on 4th July 1901 leaving him 
surviving his twm sons. The eldw son died on 2nd January 1903 leaving a 
widows aiil a dauglitei. In a suit hy the surviving son to enfoice the 
provisions of clause 9 of the will, the High Com t held that the period of 
distribution contemplated by the testatoi was the period of bis death at which 
time half of his estate became vested in each of his sons absolutely, and that 
clause 9 should be lead if the suivivoiship theie pi ovided was limited to 
survivorship at the death of the testator. 

Held (reversing that decision) that the woids of clause 9 wmre not limited 
to sin vivorship dining the testatoi ’s life, but clearly pointed to survivorship 
whenever it should occur ; and that the surviving son Wc's as such siiivivor 
entitled to the estate conveyed by the clause, subject to the obligation imposed 
upon him of maintaining his brother’s widow and daughter. 

Appeal from a Judgment and decree (20t]i July 1910) 
of the High Court of Bombay, which reversed a Judg- 
ment and decree (27th August 1908) of the Court of the 

Present : — Lord Bhaw’, Lord Moulton, and Mr. Ameer Ali, 
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District Judge of Surat, wliicli affirmed with a slight 
modification a judgment and decree (4th February 1907) 
of the Court of the Subordinate Judge of Surat. 

The litigation which resulted in this appeal concerned 
the estate of one Parvatishankar Diirgashankar, a Hindu 
resident of Surat, who died on 4th July 1901 leaving 
projierty both moveable and immoveable of the value 
of about Es. 75,000. He left two sons Oliunilal the 
appellant, and Shambhuprasad the husband of the 
respondent, and a grandson Dhirajlal the son of a 
jiredeceased son Surajlal who had separated from his 
father many years before and claimed no interest in the 
estate. By his will dated 10th August 1899 some two 
years before his death he purported to dispose of the 
whole of his property, by clause 2 appointing Ohnnilal 
and Shambhuprasad “ heirs and owners ” of it, and by 
clause 4 directing that they should divide ajid take in 
equal shares the whole of his immoveable jn-operly, 
with the exception of his interest in a mortgage on a 
idot of land which the testator becpieatbed to Chnnilal. 
In clause 7 he stated that lie bad divided his moveable 
property between his two sons in his life-time and had 
made over the same to them (this was after his death 
found not to be the case). Clause 9, the construction of 
'which was the main cpiestiou foj* determination in the 
present appeal, 'will be found set out in the judgment 
of the Judicial Committee. 

After their father’s death the two sons divided the 
property between them, the elder, (Shambhuprasad, by 
agreement taking two houses in Surat and Cliunilal 
taking the whole of the outstandings with the exception 
of a debt of Rs. 2,000 due from one Premchand Raichand. 
Shambhuprasad afterwards sold one of the two houses. 

Shambhuprasad died on 2nd January 1903 without 
jnale issue, but leaving him surviving his widow Bai 
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Samratli, the respondent, and a minor daiigJiter ; and 
on 25tli September 1903 Oliunilal Inonglit tlie present 
suit against Bai Samratli in ^vliicli lie claimed a declara- 
tion that be was entitled under tlie Otli clause of the 
will ofParvatislianliar to the property which had formed 
the share of Shamhhuprasad under the said will. He 
also claimed an injunction against Bai Samratli restrain- 
ing her from denying his title, but did not ask for 
possession of the property or any part of it : nor did he 
chum nor make any reference to the bouse Sliainbba- 
prasad had sold. 

Bai Samratb in her defence to tlie suit alleged Oher 
(flia that the property left by Parvatisbaiikar was joint 
ancestral proiiei'ty over which ho had no power of 
disiiosltlon by will; that clause 9 of the will had no 
operation iijion the moveabio property stated in the 
will to have been divided b^' the testator in his life- 
time ; and that having regard to the partition which 
had taken place lietween his two sons any rights of 
survivorship must be taken to have been waived. 
Certain funds in the Post Office Savings Bank were also 
claimed as being the separate property of Shambhu- 
prasad, and an objection was raised as to the form of 
the suit. 

On these pleadings the Subordinate Judge held that 
the property of the testator was self-accxuired ; that Bai 
Samratli as claiming thinugh Shainbhuprasad was 
estopped from denying the validity of the will which 
he held to be duly proved ; that under clause 9 of the 
will the sons took only life estates or interests liable 
to be defeated by the death of either of them without 
male issue, and that the provisions of that clause were 
valid and operative upon the whole of the moveable 
property, as no division of it had in fact taken place 
in the testator’s life-time ; and that the rights of survi- 
vorship had not been waived or put an end to by the 
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partition, between the brothers. He also decided that 
Ghunilal having allowed Shambhuprasad to deal with 
the property as his own, the houses must be treated as 
belonging to Shambhui^rasad. As to the form of sait 
the Subordinate Judge held that Ghunilal was entitled 
to sue for a declaration of liis rights •without asking 
for possession of the property, the prayer for an injunc- 
tion being a sufficient compliance with the requirements 
of section 42 of the Specific Relief Act, 1877 ; but that 
such declaration could only be made in respect of such 
of the property as came to Shambhuprasad’s share at the 
partition. 


Both parties appealed to the Gourt of tbe Distiict 
Judge who modified the decree of the Subordinate 
Judge by declaring that Ghunilal was entitled to the 
house and property which Shambhuprasad inherited 
under the will, but otherwise affirmed the lower 
Court’s decree. 


From that decision Bai Samrath iireferred a second 
appeal to the High Court, and that Court (Sir Basil 
Scott, C. J.,and Batchelor, J.) taking the facts as undis- 
puted and hearing arguments only upon the construction 
of the will, held that clause 9 was intended to apply only 
in the eA^ent of one of the sons dying without male issue 
in the life-time of the testator, and on that ground the 
decree of the District Judge was reversed and the suit 
dismissed. The material portion of the Judgment of the 
High Court was as follows : — Referring to clause 9 of tlie 
will the Judgment proceeded : — 

“ Now that appears to us to be a provision for the event of the clistribiition 
as provided by the previous clauses of the will being impossible in consequence 
of the death without male issue of one of the devisees. The period of 
distribution contemplated by the testator is clearly the period of his death, and 
under these circumstances the event which may interfere with that distri})ution 
and give rise to the necessity for other an-angements must be an event 
occurring prior to his death. This conclusion is strengthened by the last 
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words of the elanso which provide that in the event mentioned in the danse 
the heirs of his deceased son Surajlal should not get any right whatever. They 
were not to get any right under the preceding dauses of the will, but if any 
portion of the testator’s property were undispo'^ed of by lapse in consequence 
of the death of one of his legatees the lieirs of his deceased son would be 
entitled to succeed by inheritant'e if they were not excluded by the express 
terms of the will. This is the conclusion which we have arrived at from a 
discussion of the terms of this clause apart from authority English or Indian. 

**It is, however, some satisfaction to findtliat the conclusion is in accordance 
with the rule adopted in England expressed hy Lord Hatherley in 0'Malw)ieij v. 

where he says ‘ where the Court has found upon the face of the 
will a positive direction to pay over the personally to the legatee, or to make a 
distrihniion among several legatees at a given time, the period of distribution 
being iixed at whidi, as it appears from the face of the will, the whole ostalc 
^\ as intended to be entirely disposed of and divided, and to pass from tli{‘ 
bauds oF the executors, the Courts have laM hold of that circumstance to say, 
"AYehold tins defeasance to be before that period of distribution arrives,'’ 
holding it to be an unreasona])le construction of the testator’s will to say that 
he directed on the one hand that the money shall he absolutely paid and 
divided and distributed, and put into the hands of those who, having it in 
their hands, will of course spend it without any further trust, and on the other 
hand that a suhsetpicnt event, namely, a certain person’s dying childless after 
that distribution has taken ]-)lace, should divest the property, tliat is to say, 
make it necessary for tlic executor to take steps to get ])ack again, and re- 
call that money which he has paid in order to hand it over to those who 
would take under the executory devise.’ ” 

On tliis appeal 

De Griq/thei‘ K. C. and J. M. Parikh for the apj)el- 
lant contended that the' High Court was wrong in its 
construction of the will. The period of distritmtion 
was not tire death of the testator. Under the will the 
tw’o sons took -sliares in the estate which were liable 
to be defeated on tlie death of either of them without 
leaving male issue ; on the happening of that event 
at any time the survivor was to take the whole estate. 
The date of the survivorship was not intended to be 
limited to the case of one of the sons dying without 
male issue in the life-time of the testator. The testator’, 

w (1874) L. R. 7 H. L. 388 (403) 
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a man considerably over 70 years of age and paralytic, 
could never have contemplated the death of one of the 
sons in hi.s life-time. If that was wb at he intended he 
coidd have said so. But it was not necessary for him 
to say so, foi' had Shainblinin-asad died in his life-time 
the testator could have made another will The con- 
struction put by the High Court on the will added the 
words “ daring my life ” after “ should cither of 
these sons die ”. The aiipellant’s case deiiends on the 
natural construction of what the will says in clause 9, 
and would interpret those words to mean die at any 
time Neither the Succession Act (X of 1865} nor the 
Hindu Wills Act (XXT of 1870) applies to the present 
case as they are only in force in the Presidency Towns. 

The case, therefore, must be decided by the ordinary 
law as to the construction of wills, taldirg into consi- 
deration tlie natural wishes of a Hindu testator, whose 
great desire would be that the property should remain 
in his own family, an object whicli the High Court'te 
construction would defeat. IMayne’s Hindu Law, 7th 
edition, page 560, paragraphs 419 — 421 ; and Hacllia 
Prasad Midlick v Ranee Maui Dassee^^\ The gift over ‘ 
in clause 9 of the will was, it was submitted, good and 
the appellant was under it entitled to the share of the 
testator’s property which Shambhuj)rasad took under 
the will. Reference was made to O' Mahoney v. Bur- 
dpff® per Lord Hatherley,L.C., and in wdiich Lord Cairns 
said “ I am unable to find, in any case innor to Edwards v. 
Edwards^^\ any authority that the words introducing 
a gift over in case of the death unmarried or without 
children of a previous taker do not indicate, according 
to their natural and proper meaning, death unmarried 
or without children occurring at any time, or that this 

i 

W (1908) 35 Cdl. 896 (902) : ® (1874) L. R. 7 11. L. .388 (398, / 

L. R. 35 1. A. 118 (128). 403). ' 

M (1852) 15 Beav. 357. ® 
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ordinary and literal meaning is to he departed from 
otherwise than in consequence of a context which 
renders a dilferent meaning necessary or proper.” 
Edivards v. Edivcirds^^^ ‘a,nd Ingmm v. Soutten^-^ were 
referred to ; and on the construction of Hindu wills, 
Mayne’s Hindu Law, 7th edition, ]3age 829, para- 
graph 614; Sreemiitty Soorjeemoiey DoHSf‘e v.Deno- 
hnndou MulUcIt'?^; and Bhagcihati Barmanya v. Kcdi- 
chanin SingJi^*^ were cited to show the exi^ressions 
which have been held to create an estate of the kind 
intended in this will. 

Loiundes foi' the respondent contended that on the 
true construction of tiie will Shamhhni3rasad took, at 
tLe death of the testator, an absolute interest in the 
share of the property bequeathed to him l)y the will ; 
and that, if clause 9 was intended to apply to the death 
of eithej* of the sons al any time after the period of 
dislribntion of tlie property, it was l)ad in law as an 
attempt to prescribe a special metliod of <levolntion of 
properly which was the subject of an absolute gift. 
Although the Hindu Wills Act did not apply in the 
mofussii of India, the ])i‘ijiciple of section ill of the 
Kiiccessiun *\ct, which was one that under the Hindxi 
Wills Act was applicable to Hindus in the Pi'csidency 
1''owns, should be follovv’ed : it should govern the' ease 
as a matter of convenience and because the greater part 
of India is governed by its principle in such matters. 
That would be a better mode of deciding the case than 
looking at what the intention of the testator was and 
how he was influenced by circumstances. To decide 
the case on some principle like section 111 of the 
Succession Act was better than to decide it as the 
Buhordinate Judge has done without any such rule, hut 

« (IS.W) 15 Beav. :157. 0 ) (l«62) 9 Moo I. A. 123, 139. 

(-J (1S71) I.. B. 7 11. L. 408. W (1911) 38 Ca,l. 408, 474: L. B. 

38 I. A 54 ((U, 0.5). 
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as governed by the case of Sveemuttu Soorjeemoney 
Dossee v. Denobundoo MulUck^\ which is clearly dis- 
tinguishable from the j)resent case. To construe one 
document by looking at another was condemned by this 
Board in Norendra Nath Sit-car v. Kamalbasini Dasi''^\ 
Here the period of distribution was the death of the 
testator. Survivorship at a subsequent date was not 
intended. The object of the testator was that the 
family of his eldest son Surajlal should not take any 
of tlie iiroperty in any event, and that no one person 
was to take it absolutely. Dhirajlal would have come 
in and taken the property if one of tlie sons had died 
during the life-time of the testator. It was strange 
that the testator did not provide for the death of both 
his sons instead of for the death of only one of them. 
Clause 9 of the will must refer to the siirvivorshijj of 
the testator and not to the survivorship of the sons 
under it. If the idea was to exclude Dhirajlal thei'e is 
no provision as to what would happen on the death of 
both Cliunilal and Shambliuprasad. “ These circum- 
stances ” in clause 9 mean the death of one of them 
before and not after the testator’s death. In the Bom- 
bay Presidency the daughter’s is a favoured class by the 
custom of the country. See Mayne’s Hindu Law, page 
829 ; and LaUnhhai Bapabhai v. Memhuvarbai’^'^ : the 
daughter is a “ goti-aj sapinda ’’ and becomes a stock of 
descent. There is no presumption in Bombay that a 
Hindu woidd keep out his daughter or granddaughter 
from inheritance. The will must be read as a whole 
and must refer to survivorship of the testator. Clause 9 
could not in any event have been intended to apply to 
the moveable property stated in clause 7 to have 
been made over by the testator in his life-time to his 

« (1857) 6 Moo. 1. A. 526 : and © (1896) 23 Cal. 563 : L. 11. 23 
(1862) 9 Moo. I. A. 123. I. A. is. 

IS) (1876) 2 Bom, 388. 
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two sons. It is unreasonable to suppose that the testator 
expected the property (such as ornaments, cash, shares, 
furniture and all the other details of his property with 
which he dealt in the will) should not vest absolutely 
in the donees. Vesting and distribution are simul- 
taneous. The construction contended for by the 
appellant would have been proper if clause 9 had dealt 
with a iJarticular property. If the testator had wanted 
to tie up the property he would have appointed a trustee, 
or at least have put a prohibition on its being- parted 
with. What the will gives to the sons was not a life- 
estate ; the testator says nothing about usufruct as he 
would have done if he had intended to give a life- 
estate. Then wliat was the conduct of the parties after 
the making of the will by the testator. They treated 
the i)roj)erty as given absolutely. Shambhujprasad sold 
one house. Cliunilal alienated his share. It was 
submitted that the testator intended his sons to take 
an absolute estate, and he desired to And a mode of 
succession to this absolute gift. If the whole proj^erty 
is subject to clause 9, the judgment of Lord Hatherley 
in G'Mahoitey v. Biirdeti^^^ was applicable and was 
relied on for the respondent. The testator gave an 
absolute estate and then added on a term of de\-olution 
whicli he could not do. Reference was made to Skinner 
V. Ncaniihal Singh’-^^ and Sitrajmani v. liabi Nath 
OJha^^^ as to the meaning of “ owners and heirs ”. The 
latter word the testator uses at the beginning and end 
of his wull, and it is equivalent to “ nialik ” whicli 
implies an absolute estate given. 

it was also contended that under section 42 of the 
Specific Relief Act (I of 1877) the appellant was not 
entitled to sue for a declaration without also suing for 
the property. 

(11 (1874) L. li. 7 II. T.. 388, 403. (-) (1913) 35 All. 211 ; L. R. 40 

I. A. 105. 

^0 (1907) 30 All. 84 . L. R. 35 1. A. 17. 

II 177 — 2 
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De Grwjther K.C. in reply : — TLe will was in Onjarati 
and -written without legal advice. The testator knew 
nothing about English la-w or cases, nor the period of 
distribution and its effect. Ho did not know wdiether 
the property would vest in executors or not. He know 
nothing about gilts over, coniingent interests, etc. But 
he knew the general law ol inheritance, and that on his 
death his sons and grandsons would succeed, and on the 
death of his sons the swviving brother and g.randson. 
Also that on {he dcatli of sons the lu'operty would go 
first to the wudow' and their to the daughter absolutely. 
There wasno distinction between moveable and immove- 
able property. A liberal construction shoidd be given 
to deeds and wills of Hindus, and one not necessarily 
according to English law. Reference was made to 
Hwioomanpsmaiid Pcuitlay v. Mussuinat Babooee 
Minimj Ivoonwereb^^^ ; Si'cei.mitjj Soo/Jbemoney Dos.^ee 
V. Denohujidoo MuUic!d~^ ; Mnsaiimal: Blwobun Moyee 
Debia v. Bam Kisho^'e AdiarJ Chowdla^y^^^ ; Badha 
Brasad MalUcJc v. Baaee Maui ; Bluajahal i 

Barmcotya v. Kalichamu Siayld^'^ ; andMayne’s Hindu 
Law, 7th edition, page 57h. 

There were three ways of giving a legacy ; and one 
of them is absoluiely subject to defeasance : Jarman on 
Wills, 6th edition, page 13G1 ; Williams on Execute rs,10(h 
edition, 1006 and 1209. The happening of a ‘‘gift over” 
does not prevent estate from vesting. A Hindu is compe- 
tent to make a gift and a gift over : see Sreematty Soor- 
jeemoney Dossee v. Denohundoo Mallidd-'^ ; Bhoobuu 
Moldni Debia v. Hurrisli Ghander Ohuivdlmy ^’^^ ; Krido- 



(« (1856) G Moo. I. A. 393, 41 1. 
® (1857) 6 Moo. 1. A. 520, 560. 


(0 (1908) 35 Cal. 890, 902 L. K. 

35 I. A. 118, 128. 

W (1911) 38 Cal. 408, 474 : L. i£. 

38 I. A. 54 (64, G5). 

(8) (1878) 4 Cal. 23,27- L. 11.5 
I. A. 138 (147). 


t 



f 




M (1865) 10 Moo. I. A. 279. 308. 
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romonl Demi v. Nareiiciro Krislwa Baliaclm ; and 
Lalif Mohini Hingh Boy v. Chukkim Lai Boy^'^K The 
])roper con,strnction was the oi'dinary, natural, and 
Srainmali cal meaning which implies the death of one 
o[ the sons at any lime'’. O’ Mahoney v. Burdeti^^ 
was cited. I£ that mcaniug’ is to ho cut down, it could 
only he done by sometliing' in tlio wall to that effect : 
any general expre.ssion of intention would not control 
tiio clear meaning. Oitriisanii Pillai v. Sivahann' 
A)nmai’-^^ ; am! La/it ISfohun Singh Boy v. Chiihlun 
Lal-Boy^\ Under tiie Hindu Law of the Mayukha a 
nephew, ,son of a deceased hi-other, takes with surviving 
brothers; Chcoidiha Bahhsh v. Muna Kiinwa'} 
Events after ids death were in tlie testator's mind. If 
Chun ilal had died after the testator’s death leaAung a 
hi'otJier and Lhirajlal those two must have shared the 
pi'opej'ty. Tlic words used refer to an evcjit to occur after 
tl»e lesiat()]‘’s deatli. Refeivnee to Dliirajlal was not 
necessary. Tlu' words are wide enough to include 
other coidingcjicies and should not control the natural 
meaning of the clause. 


1914. 


Chukual 

Pakyati- 

SHANKAR 


V. 

Bai 

Sam RATH. 


[Len'/u/t.s said he a])a!idoned his contention as to 
si'ction 111 of the Succession Act.] The subsequent 
conduct of the sons was consistent witli their having 
life-estates. As to the mov('ahle property did the 
interest in it pass to the son,-> ? The tost is who had 
the henofil of it. The sons did not. The testator had 
not x^aried with it ; if ho had he vconld have imi)ove- 
rished himself. 


tn (1888) IG Cal. 38.1 : L. 1!. If. W (1874) L. R. 7H. L. 388 (403). 
I. A. 29, 39. 

ra (1897) 24 Cal. 834 (849) ; L. R. W (189.7) 18 Mad. 347 (358) : L. B. 
24 I. A. 7G, 90. 22 I. A. 119, 128. 

C) (1902) 24 All. 273 (280) • L. B. 29 I. A. 70 (74). 
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1914, March lith ; — The judgment of tlieir Loixlshij^.s 
was delivered by 

Loed Shaw : — This is an api^eal fiom a decree of the 
High Court of Judicature at Bombay, dated the 20th July 
1910,reA^ersing a decree of the Court of the District Judge, 
Surat, dated the 27th August 190S, which had atfirmetl 
with modifications a decree of the Court of the First Class 
Subordinate Judge, Surat, dated the 4th February 1907. 

The only question for determination in the appeal 
relates to the construction of a will dated the 20th 
August 1899, made by a Hindu named Parvatishankar 
Durgashankar. He was a resident of Surat in the Bom- 
bay Presidency : and it may be at once stated that it 
was admitted by both parties at their Lordships’ Bar 
that the Hindu Wills Act, Chapter XXI, of the year 
1870, did not apply to this case, which falls to be deter- 
mined not by the law operative within the territories 
subject to the Lieutenant-Governor of Bengal or the 
local limits of the ordinary original civil jurisdiction of 
the High Courts at Madras and Bombay. It may well 
be that the sections of that Act upon interpretation 
would yield the same result as has been arrived at in 
the present case. But no decision on that topic is 
given : and the case is treated as one applying in the 
mofussil, and thei’efore to be dealt with on orti inary 
legal i^rinciples. It must also be stated that the various 
terms employed in the particular will are special, and 
that no general rule can be said to be precisely applicable 
in its construction except that the Court must make its 
best endeavour to extract the intention of the testator. 

Parvatishankar, the testator, died on the 4th July 
1901. He left surviving him two sons, Shambhuprasad 
(who died on the 2nd January 1903, leaving a widow, 
the respondent in this appeal, and a daughter) and 
Chunilal, the appellant. A third son of Parvatishan- 
kar, Surajlal, had predeceased his father, but had left 
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one son. Surajlal had separated from his father many 
years previous to his death ; the other sons were in 
family with liim. 

The will was executed about two A^ears before the 
testator’s death and it purports to dispose of tlie wliole 
of liis property. By clause 2 he appointed bis two sons 
executors, heirs and ownei'S of the whole. In various 
other clauses details as to the immovealde propeidy are 
given, and directions that his sons are to divide and 
take in equal shares the whole of it with certain excep- 
tions. In clause 7, there is a declaration as follows : — 

“ As to the iii)\eable piopeity yUicIi I possessed, I ha's f* (lining ni\ lifo- 
linie divided the sime between m} two sons, Sli imbhiipiasid and Chmnlal, 
aj oidiiig to ni\ wislifs and ln\enndc* o\ei the same in then possession ” 

A certain enunieration with directions is also given 
as to gold and silver ornaments in his possession. By 
clause 8 the testator gives each of his said two sons a 
half of his estate not specifically disposed of by his 
will. 

It is clear up to this point in the will that llie one 
predominant desire of the testator was that his two sons 
should have his property ])etween them. 

It was in the course of the cas^ howevcj'. found in 
fact that lie had Jiot accompfished. or completely 
accomj)lished, this desire. And the will accordingly 
falls to be appealed to as the governing instrument in 
regard to the distribution. 

The question of survivoi’ship as between these two 
sons was not dealt with until clause 9 of the will was 
reached, and it is in the following terms : — 

“ I have divided between and given to my two sons Shamblmprasad and 
Cliunilal tlie whole of my pioperty as mentioned above. But should either of 
these two sons die without liaving had (leaving) any male issue, the survivor 
of the said two sons is duly to take the whole of the pioperty appeitaining to 
the share of the deceased son who may have (leave) no male issue (behind 
him) after undertaking (to defiay) the expenses in^ connection with the 
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_ maintenau.0 of J.is «„,] iho i.uintooance aixl .a.unaso of l,is n,i„nr 

cllllgIltol^. But iinilu flicM> (n-Liniishiiicts tl-c bciis of inv ,lo i 
SmajW shall „ ,t ,.t an> right vhatovcr.” ' 

efhci tlic cshito in ((nestjon tos Koil'-acquirod. Tliis 
™ ^'Bnmaivn, „,ul ,1,„( a„Kw„ i« 

Aa aU„„.. II.c one cincsOon 
le CdM Ini!, ipforcncp (o tlio TOiLsti-uclion of cliinac 9 
a xne (iiiotcd. The loai'ned .Tuages ol; flic High Conrt 
oi Bombay have held tliat 

iKTlod of .listi.I.Htiim cnmcniiilaleil l,j the testator is cleail, (he 
pmod of Ins death, and under these cirennstanees the event riddl " 
inteifeio swlh tliat distribution .and ghe lise to the ne<essi(y for othe, aiiniu.V 
nonts must ho an event occuuiug prior to his death.” ' ^ 

half nf tB ] ^ .pidgmeiiL is that one- 

c f of the properly now to be disposed of is held to 

.shjp faiK la tlie events wdtich Lave occurred to Lie 
ground. The ctfect of the lotirncci Jadt-cs" decree is iJiat 
le clause must be read as if the survivorship there 
provided for was limited to survivorship as at the 
testator’s death. 

Their Lordships are clearly of opinion that this iud->'- 
meut amnot be maintained. There is not! dug specifi- 
cally cither English or Indian in the idea that llte will 
o a testator must he construed on that principle which 
would enable Courts of Law most fnllv to give effect to 
the mtentioi, expreeeed by Iii„ ivorci; ll mJZ kn 
If the woi-ds he employs are roces signatae they must be 
o accepted, whatever the suspicion may bo 'Is to th 
testamr having had that pai'ticnlar view of his own 
language. But in ordlnaiy circmnstanecs ordinm-y wmU, 

3 thaJ if H ““I ‘l»i whole 

Will, tliat IS, the whole of the wmrds employed by the 

testator, must be looked at together so as to determine 
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Ills whole intention. Furthermore, it is not on this 
pi'inciple le^itiniaLo to take words which have a general 
meaning’ and subject them to limitations which tJio 
words do ]}ot necessarily imply. It may bo true that 
there is a body of older cases which would warrant a 
suggestion that the term emxiloyed in this will, namely, 
“ should either of tliesc two sons die without having 
had (leaving) any male issue ” should be limited to such 
death occurring before the death of the testator himself, 
but the will does not say that, and it has for many years 
been a settled priiicijde that words of this class, being 
in general terms, must receive their full, and not a 
1 ‘estricted, meaning. 

The leading authoi’ity on the subject is, of course, 
O'MaliOney v. and twm sentences of Lord 

Ilatheiiey’s opinion may be here j’epeated. He refers 
to th(' duty of the Courts always to consider carefully 
the whole will, 

and, ha\ iiii> le^tUvl to all tlic \ aiToiis clauDCs LOutaiiKhl in it, to sec vliat is 
the fnll and cointdett* and poriect int ndin of t lo t ^tator.” 

He corrects ihe case (tf Edirards v. Edn'ar(lb^^\ aiid 
makes the sUiiexnonl of l’'e priueiple run thus : 

“ tliat the piiiol to V ’licit tlio Lvfci!toi\ dc\liO ^>ll] bo ufotied v ill bo the 
peniod of th death of the tiist t<il <i, inih ■'S tlnic aie tdbci chuimslincos and 
diitHtions in tlio avJI which aie mcuu^Mcnt with tint bup])osition.” 

L it did not appear pi’esumptnous to say so, one 
m'ght comment o_i the case of O’Multoitey v. Burdett 
as one wliicli emergovl through a thicket of technical 
decisions to a ground of plain and pre-eminent good 
sense. It wms also, of course, fortified hy authority, and 
notably by the case of v. Ea,‘f!iing^^\ the fullest 

report of v/liich was given hy Mr. Jarman in his work 
on “ Wills ”. (6th edition, page 2100.) 

w (1874) L. i;. 7 ir. L. 388, 404. (2) (1852) 15 Beav% 357. 

W (iSlC) 2 SLutl. 310. 
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Bill so far from tlie language employed in the present 
will leaving any serious anibignity as to the intention 
of the testator, tlieir Loj-dships are of the opposite 
oiDinion. In their view the words clearly jpoint to 
survivorship whenever it should occur. When 
Shambhuprasad, having, with his brother Obiiniial, sur- 
vived ids father, died, leaving a widow anti a daughter, 
the language employed to cover such a situation seems 
exact and clear. 

‘‘ Should eitliei* of these two sous,” it sa}s, “ die witlumt liaving had (leaving) 
any maie issue, the survivor ... is duly to take the whole of the 
propel ty appeitaining to the share of the deceased sou who may ha\e (leave) 
no male issue.” 

And, as if this were not suflicient, the will proceeds to 
lay upon the surviving brother a duty in the event of 
that survivorship in the following language : 

“ after uiidei taking (to defray) the expenses in connection with the maintenance 
of his widows and the maintenance and maiiiago of his minor daughteis.” 

It seems to their Lordships that it would be a strained 
construction of a will in that form (which manifestly 
conteinjilates death occurring at any time — with the 
receipt of property by way of survivorship — on the one 
hand, and the duties to be laid upon the survivor at any 
time, on the other liand) to say that the whole of these 
provisions fall to tlie ground, although Shambhuprasad 
had ill point of fact left no male issue, because he did 
not die in that situation before the testator himself. 
The testator, in their Lordships’ opinion, had clearly in 
view a much wider and more general provision, and 
they think that the events which have in fact occurred, 
Vi.?., the survival of the testator by his two sons and 
the death of one of these sons leaving a widow and 
daughter hut no male issue, are events to which the 
will has operative application. They accordingly do 
not doubt that Chunilal, the surviving son, is, as such 
survivor, entitled to the estate conveyed hy th is clause, 
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nZTh to put on record an admission 

had Tin appellant to the effect that he 

toi in Pi’operty of the deceased testa- 

widiw a'^nTiTT-p'^Ii*^® respondent, Shambhuprasad’s 
of sn7h ^ ^ respondent came into possession 

lifp f t^reperty under airangements made in the 
fc-time of her husband with his brother the appellant 

the present judgment would not be used to disturb sucb 
an arrangement. 

Their Lordships do not feel themselves able to give 

fi presented under section 42 of 

^ K‘ Specific Relief Act or to interfere witli the judgment 
of Oie Subordinate Judge on tliis question of procedure. 

Then- Lordships wilhhumbly advise His Majesty that 
the apeal siiould be allowed, and that the' cause be 
omitted to the High Court in order that upon provision 
bemg made and security being given to its satisfaction 
le maintenance of the respondent and for the 

oi- the r“ ” i'ljMotion be given in feme 

of the plMnt. In view of the special difflculties in the 
coneti-nction of the will the appellant will pay to the 

and inth <1 TV by her before this Boai-d 

und in tli© Courts below. 

SolicRor for the appellant : ^toard DaUjado. 

Solicitors for the respondent : T. L. Wihon ^ Co. 

Ap^oeal alloived, 

J. V. w. 
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APPELLATE CIVIL. 

Before J/?\ Justice Heaton and Mr* Justice SliaJi. 

NAEAYAN PUEUSHOTTAM GAEGOTE (original Plaintiff), Applicant, 
iL LAXMIBAI HUSBAND DATTO BHAGAYAN and another (original 
Defendants), Opponents.' 

Cicil Procedure Code (Act VoflOOS), Order XLVIf Eule 1 — Review petition — 
Subsequent filing of appeal — Jurisdiction of Court to hear review petition 
is not talren away by appeal subsequently Jiled— -Practice. 

All application for review of judgiiieiit was tiled in a District Cvairt and a rule 
nisi was granted. The parly subsequently filed an appeal in the high Court. 
The District Court rejected the review application on the ground that it could 
not proceed with the application as an appeal was already filed. Tiic applicant 
having applied to the High Court : — 

Held, setting aside the order and directing the District Court to dispose of the 
application on the merits, that there was no express pro^ision in the Civil 
Procedure Code which rendered the application for review incompetent on the 
mere pi’esentation of an appeal by the same party at any subsequent time. 

Chenna Eeddi v. Peddaobi Reddi^^^^ followed. 

This was an application under extraordinary jurisdic- 
tion from an order passed by E. Clements, District 
Judge of Satara. 

The District Judge of Satara decided an appeal 
against the plaintiff in the case. The plaintiff filed an 
apidication for review on the 10th October 1912 and a 
rale nisi was granted on the 12th idem. 

On tbe lltli October 1912, the plaintiff also filed an 
appeal in the High Court ; but applied to keep the 
appeal pending till the review application was decided. 

The District Judge holding that his jurisdiction to 
hear the application was taken away by the appeal 
subsequently filed dismissed it on the following 
grounds : — 

A preliminary objection is urged that the appellant having preferred an 
appeal to the High Court, this Court cannot proceed with the application. 

Civil Application No. 92 of 191.3 under extraordinary jurisdiction. 
(1909) 32 Mad. 416. 
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A second objection is urged tliat this application is bad for want of a 
certified copy of the decree. 

The appellant relies upon the ]\Iadras Full Bench case of CJien7ia Eeddi v. 
Peddaohf Rfdd'd^'^ in wliichthc proposition is laid down that when in a suit a 
review application is presented by a party and an appeal is afterwards 
preferred, the Court 1o which the application for review was made is not 
thereby deprived of jurisdiction to entertain the application. I think that 
that case is distinguishable from the present because here the applicant for 
review has himself elected to appeal from the decree. It will be seen that in 
asking themselves whether the Code by necessary implication withdraw the 
jurisdiction to liear the review application, the High Court did not examine 
particularly the case in which the same party asks for a review and also 
appeals. I think that the wording of Order XL VII, Buie 1, sub-section 2, 
necessarily implies that a party should not be allowed to prosecute an application 
for review as well as an appeal. It would be an absurdity to allow the obvious 
Intention of the rule to be defeated l)y the aitifice of presenting the review 
application first and the appeal the day after. Tlic 2ud sub-section to Buie 1 
allows a party who is not appealing the privilege of applying for a review 
notwithstanding the pendency of an appeal ])y another party except where the 
ground of each appeal is common to him and the appellants, or where as 
respondent he can present to the appellate Court the case on which he applies 
for a review. The words “ who is not appealing ” would by ordinary usage 
mean “ who has not taken any steps towards appealing ” ; such for an instance 
as applying for certified copies. By implication a party is not entitled t<> 
prosecute an appeal as w^ll as an application for review. * 

The application vas admitted provisionally without a copy of the tlecree on 
the strength of the ruling contained in I. L. B. 17 All. 213. Tt is however 
pointed out that that ruling goes no further than to support the ]»ractice of the 
Allahabad Court. In this Court the practice is to rerpiiro a copy of the decree 
and that practice is inconsistent with both the Civil Procedure Code and the 
inference to be drawn from tlio wording of the Limitation Act, section 12. I 
think both objections taken to thivs application are valid and reject it witli 
eosts. 


1914. 
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The piaintifl applied to the High Court. 

Jayakar, with S. F. Ahlnjankar, for the applicant. 

P. D. Bliide, for opponent No. 1. 

V. V. Bhaclkamkar, for opponent No. 2. 

Jayakar : — The Legislature intends in clause 1 to 
Rule 1 of Order XL VII to bar the review only when an 
W (1909) 32 Mad. 41f>. 
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appeal lias already been preferred. The rule docs not 
prevent a party who has applied for review from appeal- 
ing against the decree : see Bharat Chandra 
Mazumdar v. Mamgunga ; Nistarini Dasi v. 

Kasim ; Kanhaiya Lai v. Baldeo Prasad^^ ; 

Chenna Reddi v. Peddaohi Reddh^h 

Bhide : — A party cannot seelf to review a decree and 
at the same time appeal from it : see Panda v. 
’DevjP’'^ \ Ramanadhan Chetti v. Narayanan Chetty^^K 

Shah, J. : — This application arises under the following 
circumstances ; — 

The District Court of Satara having decided Appeals 
Nos. 67 and 70 of 1911 on its file against the plaintiff, 
he presented an application for review to that Court 
on the 10th October 1912. A rule nisi was granted 
on the 12th October ; and on the 14th of October he filed 
a second appeal in this Court against the decree of the 
lower appellate Court. He also informed the Registrar, 
while filing the appeal, that he wanted the appeal to 
be kept pending until his review application to the 
lower appellate Court w'as disposed of. 

The Distx’ict Court has rejected the review aixplication 
on two preliminary grounds without going into the 
merits of the aixplication. One of the grounds is that 
certain copies which ought to have been filed with the 
application were not filed, and that the application 
could not, therefore, be entertained. Without express- 
ing any opinion as to whether it was necessary to file 
those certified copies with the application, I am clearly 
of opinion that when the Court admitted the application 
on the 12th of October with full knowledge of the fact 
that the copies were not filed along with the application 

W (1866) Ben. L. E. F. B. 362. W) (1909) 32 Mad. 416. 

(2) (1910) 12 Cal. L. J. 65. (s) (1883) 7 Bom. 287 at p. 288. 

(8) (1905) 28 All. 240. (o) (1904) 27 Mad. 602. 
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the omission was siiflQciently condoned. It would not 
therefoi’e be right to disallow the application on that 
ground. 

The second ground, which has been the main conten- 
tion between tlie parties on this application, is that the 
aioplicant having preferred an api^eal to this Court, the 
lower Court had no jni’isdiction to proceed with the 
application for review. This point has been fully 
argued before us and several cases have been cited. I 
do not propose, however, to discuss the cases in detail. 
It is common ground that at the date of the presenta- 
tion the application was in order and tliat the lower 
Court had jurisdiction to entertain it. It is argued, 
however, that that jurisdiction came to an end as soon 
as the plaintiff preferred a second ap))eal to this Court. 
The only decision which covers this point is the case 
of Chemia RedcU v. Peddaobi Reddi^^K On a full 
consideration of the arguments on either side of the 
question, I have come to the conclusion that this Full 
Bench decision should be followed. Accepting that 
view it is clear that the learned District Judge was not 
right in rejecting the application .on the preliminary 
ground raised by the defendants. There is no decision 
cited to us except the case of RcuncDutdhan Chetfi 
Narayanan (which in termshas been overruled 

by the decision in Ghenna Reddi's case) that can be said 
to be in any wa 3 ’' inconsistent with the view 
taken 1)3" the Madras High Court. In a matter 
of this kind, I think, it is desirable that the practice 
of different High Courts should be uniform as 
far as possible, and I see no reason whatever to think 
that the practice in this Presidency has been in fact 
different or that it ought to be different. Apart from 
the decided cases I think on a fair reading of the 
provisions of the Civil Procedure Code relating to this 
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point, it is clear that an application for review can be 
made before any appeal is tiled by the party and I know 
of no reason why lan a]pplication, which was perfectly 
competent at the date of the presentation, should not be 
disposed of on the merits. There certainly is no 
express jirovision in the Code whicli renders the applica- 
tion incompetent on the mere presentation of an 
appeaLby the same party at any subsequent time. In 
my opinion there -is no practical inconvenience so long 
as the appeal is not prosecuted dui’ing the pendency 
of the review application. The present case faijiy 
illustrates that it is only by following the practice, 
which has been sanctioned by the Madras High Court, 
that the remedy by way of review can be secured to the 
aggrieved party in an appropriate case, without requir- 
ing him to jeopardize his right of second appeal. 

On these grounds the irule should be made absolute 
and the lower Court directed to dispose of the applica- 
tion on the merits. 

Costs throughout to be costs in the application. 

Heaton, J. ; — I concur in the ojxler proposed. It does 
not seem to me tliat this matter involves any really 
important legal princiijle or that for practical purposes it 
is anything more than a matter of practice. The practice, 
which, as I understand, at present is followed, is that 
which was followed by the applicant in this case. He 
applied for a review first and afterwards he appealed. 
Regarding this, as a matter of practice, I can see nothing 
in it to - object to, nothing that is in any way incon- 
venient to, or inconsistent with, the proper, ordinary 
administi’ation of justice. Therefore I see no reason to 
press my own view of the meaning of Rule 1 of Order 
XL VII. 

I should only like to add this : that I think there is 
great force in the reasoning of the District Judge. 
Personally also I am not at all satisfied that the conclu- 
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Sion readied by tlie Pall Bendi of the Madras High Court 
in the case of Ghenna Reddi v. Pecldaohi Beddi^^^ is 
really correct. But for the reasons I have stated, I 
consider my own personal opinion in these matters as 
of no particular importance. Therefore I concur in the 
order -which my learned colleague has proposed. 

Btile made absolute. 

E. E. 

(» (1909) 32 Mful. 416. 


APPELLATE CIVIL. 

Before Mr. Jiihtire Heaton and Mr. Jnsfite Shah. 

(lANUAPPA liEVAXSHTDAPPA HUNDEKAP, Applilam, r. GAXGAPPA 
MALLEISIIAPPA PIUNDEKAU and oiheus, Opponents. 

Leave to aitpeal to Privy Council — Final aider — Infeilociitory order — Order 
rejecting an apjiJication for bringing on record the legal representatives 
of a deceased yaitij to a pending appeal — Amended Letters Patent, clause 39 — 
Civil Procedure Code (Act V of 1908), sections 109, 110. 

The applicant, claiming to bo the legal representative of a deceased party 
to a pending appeal, applied to have his name brought on the record. The 
High Court disallowed the application and ordered the names of the heirs of 
the deceased to be substituted. The applicant applied for leave to appeal to 
His Majesty in Council fiom the oidei i ejecting the application : — 

Held, that the order having been passed on aii application in a pending 
appeal, Mas nut a iiiial, but an lutoilociitoiy, older; and that no appeal la;s 
from it to His Majesty m Council imdei the pio\ibions of clause 39 of the 
Amended Letteis Patent. 

This was an application for leave to appeal to His 
Majesty in Council. 

One Gangappa Rndrappa obtained a decree against 
Chanbasawa on the 12th February 1909, declaring that 
he was the adopted son of Rudrappa, the deceased hus- 
band of Cbanbasawa. She apjpealed to the High Court ; 
and adopted one Virupakshappa on the 12th May 1909. 
Virupakshaj)pa applied to the High Court on the 7th 
Civil Application No. 545 of 1913, 
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August 1909 to be joined as a co-appellant -witli Olian- 
basawa. The application was granted on tlie 13tli 
idem. Olianbasawa died on the 15th October 1910 ; and 
Yiriipakshappa died on the 3rd July 1912. 

The applicant, Gangapi^a Eevanshidappa, applied to 
tlie High Court to be brought on the record as the legal 
representative of Virupakshappa. He based his claim 
on a will alleged to have been made in his favour by 
Virupakshappa. The High Court sent down an issue 
to the lowej' Court to determine the factum and vali- 
dity of the alleged will. The finding was duly certified. 
The High Court held that the will was not proved ; and 
rejected the applicant’s application on the 29th August 
1913. On the same day, the High Court granted the 
application made by the natural heirs of VirupakshapiJa 
to be brought on the record as the legal repj-esentatives 
of Virupakshappa. 

The applicant applied to obtain leave to appeal to His 
Majesty in Council from the order rejecting his ap- 
plication. 

Nilkantli Atmarayyi, for the applicant : — I admit that 
I have no right to appeal under the Civil Procedure 
Code, as the order is not one passed on appeal. Still, I 
have a right to appeal under clause 39 of the Amended 
Letters Patent. Further, the order in question is not 
interlocutory but final ; for the rejection of my appli- 
cation has absolutely debarred me from having any- 
thing to do with the appeal. 

K. H. Kelkar, for opponent No. 1. 

Setlur, with Q. 8. Mnlgaonkar, for opponents Nos. 2 
to 4 : — The present order is not appealable under 
clause 39 of the Letters Patent. It is not a final order 
and does not affect the merits of the case : see Ahen 
Sha Sahit Ali v. Oassirao Baba Salieh Holkar^^k 


w (1882) 6 Bom. 260. 
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Shah, J. : — This is an application for leave to appeal 
to His Majesty in Council, arising under the following 
circumstances : — 

A suit was brought b}’ one Gangappa Rudrappa Hun- 
dekar in the Court of the First Class Subordinate Judge 
at Bijapur, substantially to have it declared that he 
was the adopted son of the deceased Rudrappa Hunde- 
kar against Chanbasawa horn Rudraiaj^a and others. 
The suit was decided on the 12th Februaiw 1909 in 
favour of the plaintiff. Chanbasawa preferred Apjpeal 
No. 61 of 1909 to this Court against the decree in tlie said 
suit. On the 7th August 1 909 an application was made by 
one Virupakshappa to be joined as a co-appellant with 
Chanbasawa and to continue the appeal with her 
alleging that he was adopted by^ Chanbasawa on the 
12th May 1909. The application was granted on the 
13th August 1909 subject to any objections the respond- 
ents might have to urge at the hearing. Chanbasa'wa 
is stated to have died about loth October 1910 ; but 
apparently no appiicarion was made by anyone to be 
brought on the record as her legal representative. 
Virupakshappa died on the 3rd July 1912. 

One Gangapi^a Eevansiiidappa Hundekar made an 
application (No. 547 of 1912) to this Court to be brought 
on the record as the legal representative of the deceased 
Vinipakshappa. He claimed tobehislegal representative 
on the strength of a will said to have been executed by 
Virupakshappa. An issue was sent down to the lower 
Court as to the factum and validity" of tlie alleged will. 
The lower Court recorded the evidence and returned 
its finding to this Court. The application was then 
heard by" us with the result that the will of Virupaksh- 
appa was held not pi’oved. We accordingly rejected 
the application on the 29th August 1913. On the same 
day we granted the application of tlie natural heirs of 
Virupakshappa (Civil Application No. 572 of 1912) to 
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be brouglit on iJie recoi’d the legal representatives 
of Virupaksliappa. The main ai>pcal (No. 61 of 1909} is 
still pending in tins Court. 

Tlie i)etitionor (Gaugappa lievaiisliidappa Hundekar} 
now applies to this Court for leave to appeal to His 
Majesty in Council against the order dated 29lli August 
1913. 

it is not dlsjnited in this case that the value of the 
subject-matter of tin' suit and tlie value of the subject- 
matter on the proposed appeal is far in excess of rupees 
ten thousand. The order, which is sought to be 
appealed from, involves questions respecting pi-operty 
exceeding rupees ten thousand in value. 

It is not suggested by the petitioner that there is any 
substantial question of law. But it is argued that as 
the order of this Court does not affirm any decision of 
the lower Court it is not necessary that the proposed 
appeal should involve any substantial question of law. 
So far 1 think the argument is good. In this case there 
is no decision of the lower Court which this order can 
be said to affirm. The order is made on an application 
to this Court with which the low^er Court wmuld have 
nothing to do in the ordinary course. An issue was 
sent down to the lower Court apparently for the con- 
venience of the parties to have the voluminous evidence 
recorded by that Court and a finding was called for. 
This finding or opinion is clearly not a decision of the 
lower Court wuthin the meaning of section 110, Civil 
Procedure Code. Under Order XXII, Rule 5, read with 
section 107, Civil Procedure Code, it was the duty of 
this Court to determine the question. I am, therefore, 
of opinion that if the petitioner is otherwise entitled 
to appeal he has to satisfy only one condition under 
section 110, Civil Procedure Code, relating to the 
value of the property involved in the suit or the appeal 
and that the case fulfils that condition. 


M\V I 
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The important question that remains to he considered 
is, whether tlie i3ctilioner is otherwise entitled to appeal 
to His Majesty in Council. It is conceded by the 
learned pleader for the petitioner that the order com- 
plained of is not covered liy section 109, Civil Proce- 
dure Code. It is clear that clauses (6) and (c) have no 
application and clause (a) does not apply, as the order 
is not passed 07i apjoeal at all. The appeal is still 
pending and no order is made thereon. This is only 
an order on an application in the apj)eal. But it is 
urged on behalf of the applicant that he has got a i-ight 
to appeal to His Majesty in Council under clause 39 of 
the Amended Letters Patent. Under this clause any 
person may appeal to His Majesty in Council from any 
final judgment, decree or ordei- of any Division Coxrrt 
from which an appeal shall not lie to this High Court 
under the provisions contained in the fifteenth clause 
of the Letters Patent. The order, no doubt, is an oi’der 
of a Division Court from which there is no appeal to 
this Court under the fifteenth clause of the Letters 
Patent. The question, therefore, that remains to be 
considered is whether it is a final judgment or order 
within the meaning of clause 39. I think that this is 
not a final judgment or order as contemplated by the 
Letters Patent. It is an order made in a proceeding 
incidental to the appeal. It is an order which the 
Court can make under Order XXII of the Code of Civil 
Procedure for the puipose of ascertaining the legal 
representatives of the deceased Yirupakshappa. The 
order does not affect the merits of the appeal, and it 
certainly does not decide any matter in dispute between 
the parties to the appeal. 

A final judgment or order has been thus described in 
Halsbiiry’s Laws of England, Volume IS. paragraph 
190 !— 

* A ]iidgmeiit or older vhicli deteimiiios iLe pinicipai mattu’ in tiuesfion is 
termed ‘ final ’ An ni der ivliir h does not deni \\ ith llie final lights of tlio parties. 
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but either (1) aiacle before judgment, and gives no final decision on ilie matters 
in dispute, but is meiclj- on a matter of proceduie ; or (2) is made after judg- 
ment, and inere]\ diiects how the declaiations ox light already given in the 
final judgment are to be woiked out, is teimed ‘ inteilocutory 

The decisions on the question whether an order is 
■fintl’ or ‘ inteilocutory ’, theieEore, must be giouped with reference to the 
particular purpose for which each was given.” 

If we apply this test in the present case — and I see no 
reason why it should not be applied — it is clear that the 
order in question is not final but interlocutory. It 
decides no matter in appeal. It is made before judgment 
in appeal and gives no final decision on the matters in 
disi^ute but is mereU' on a matter of procedure. Even 
Virupakshappa’s status is not finally determined yet. 
He was brought ou the record as a co-appellant in 1909. 
In consequence of his death having occui’rcd before any 
adjudicatloir of bis rights, it became necessary to 
determine as to who slioxild be allowed to occupy his 
place in the litigation for the purpose of continuing the 
appeal on his behalf. The matter in dispute between 
the parties would be obviously the matter in appeal and 
not in an incidental proce^'ding of this kind; see 
Bosson V. Altyvnchcua Urban District Coimcil^^K The 
observations of Sargent, 0. J., in Aben Sha Sabit Ali v. 
Cassirao Baba Saheb lend support to the 

conclusion that the order in question is not “ final ”. 

It appears to me that the result of holding the order 
to he final within the meaning of clause 39 of the 
Letters Patent would be somewhat anomalous. If such 
a question had arisen during the pendency of the suit 
in the lower Court, and if an order, such as we have 
made, had been made by the trial Court, it is clear that 
no appeal could have been preferred against the order. 
This follows from the fact that no appeal is provided 
by Order XLIII, Eule 1, against such an order under 
Order XXII, Civil Procedure Code ; while, according to 
the petitioner’s contention there could be an appeal to 

[11)03] 1 K. B 647 (2) (1882) 6 Bom. 260. 
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His Majesty in Council, when such an ordei’ is made by 
the High Court in a proceeding in an appeal aiusing 
out of the same suit. I do not think that such an 
anomaly exists. 

It is also clear that a judgment or order in order to be 
final Within the meaning of danse 39 of the Letters 
Patent must finally determine the rights of the parties. 
In other words if it be not appealed from, the adjudica- 
tion must be final. In the ijresent case it is not denied 
that in sj)iteof this order, the petitioner is entitled either 
to apply for the probate of the will or to enforce his 
righ ts under the wil I by a separate suit. The adjudication 
is not, therefore, final. It maybe that the question of 
petitioner’s right to represent the deceased Virupaksh- 
appa in this litigation is finally decided. But that is 
a matter of procedure. So far as the substantial rights 
of the petitionei’ are concerned, it cannot be suggested 
that the adjudication is final. 

For these reasons, I refuse to grant the certificate 
prayed for, and discharge the rule with costs. 

Heaton, J. I concur. 

Leave refused. 

E. E. 


APPELLATE CIVIL. 

Before Sir Basil Scott, Kt.. Chief Justict, and Jlr. Justice Batchelor, 

KISHOHBHAI REV ADAS, Executor (obiCxHnal Pluistiff), AppuLLxm, 
r. RANCHODIA DHULIA and axoihlr (original DEFUNDA^Tb), 

RESPO\DENas/‘ 

Evidence Act (I of 1872), sections 10, 41,12 and 11 — Pwhate and Administra- 
tion Act (V of 1831), section 60 — Will — Piohate — Suit hy the executor to 
recover possession and rent — Plea that the viUirosa fall icatmi and that 
prolate had been obtained I ij fraud — Previous misticcessfid application by 
defendant to DktriU Court to itcoke probate on the same grounds, effect 
of — Jurisdiction of the Subordinate Judge to entertain the plea — Competeficy 
of the Probate Court, namely, the District Court, 

An executor applied for the grant of probate and the Probate Court, namely, 
the Distiict Coiut, made the grant. Subsequently a nephew of tlie testator 

Second Appeal No. 110 of 1912. 
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made an dpplicaticn to the Coiut foi the ie\ocation of the piobate on the 
gioiincl that tht vill vas a fuigeiy and that lie had been prepaiul to piove it 
in the probate pinctcding but il the last inonicnt the exeeutoi luid lioiight 
him off uiidei a miitiLil «iuangeineiit, but aftoi the order toi piobate liad been 
made, thccxccuioi failed to peiloiin lii^ pait of the aiiangeinent and had thus 
committed a fiaud both on the Oouit and the applicant. The application foi 
ie\ocation was dibpo&ed of by the Court on the giound that the applicant, on 
his own showing, was a paity to a fiaiid upon the Court, that he had not come 
with clean hands and was not, theufoie, entitled to the lelief sought. 

Thereafter the executoi having biought a suit in tlu‘ Coiut of the Subordinate 
Judge to recovei lent and possession against a tenant of the testator as 
defendant 1 and against the afoicsaid nephew^ as defendant 2, defendant 1 
pleaded that the deceased (testator) had asked him to pay lent to defendant 2 
and defendant 2 contended as in the pievious pioceedings that the deceased 
had made no will, that the w ill produced was a fabiication and that probate 
had been obtained by fraud. 

Eeld^ that defendant 2 w’as bailed by the decision of the Distiict Coiiit in 
the revocation proceeding fiom raising the same question in the Couit of the 
Subordinate Judge. 

Held, fiuthei, that it was the Distiict Coiut which was competent to decide 
the question of fraud and collusion vitiating the deciee of that Couit under 
which piobate had been granted and that as the Suboidinate Judge wdio tiied 
the suit had no jmisdiction m piobate matteis, the title of the plaintiff was 
conclusively pioved on the production of probate and it was no valid defence 
for the defendants to allege that the w ill wms a forgery and that probate had 
been obtained by fiaud and deception. 

Qiiiere : wdiether a debtor of the estate could raise such a defence if sued by 
the executor in a Couit having jinisdictiou to revoke the piobate ? 

Second appeal agaiiibt tlie clecibion of Rutonji 
Manclierji, Judge of the Court of Small Causes at 
Ahmedabad with appellate powers, confirming the 
decree of M. J. Yajiiik, Snbordioate Judge of Fnireth. 

Suit to recover two fields from two defendants and 
Rs. 144 from both or any of them on account of damages 
for wrongful occupation and costs. The plaint alleged 
that the fields in suit belonged to one Jijibhai Kasandas 
who died after making a will dated the 13th July 1903, 
that the plaintiff who was an executor under the said 
will obtained a probate on the 11th August 1904, that 


YOU XXXYlll.] BOMBAY BERIBS. 

defendant ] a tenant of tlxe testator for one year 
under a rent note but he did not vacate the land after 
the expiratioir of the period and that defendant 2, who 
was a nephew of the te.staio]-. prevented delivery of 
possession by defendant 1. 

Defendant 1 denied the plain titl"s claim and answered 
iutf>r alia that tlie idaintiff was not the vahivaldar of 
the deceased Jijil)hai, that the deceased had during his 
last illness ashed the defendant to pay rent to his 
nephew Jivabhai, defendant 2, that the deceased had 
not made a will as alleged and that the plaintiff had 
obtained the prohate frandulently ; it was, therefore, 
invalid. 

Defendant 2, .livabhai Becharbhai, contended inter 
alia that he did not admit the claim, that the will I’elied 
on by the plaintiff was a got up one, that the deceased 
had during his illness told his tenants to pay to the 
defendant the rent dae, that the plaintiff fraudulently 
obtained probate in the District Ooxrrt, that the will 
having been sent to the Collector for registration as the 
District Registrar, he directed an inquiry in connection 
with it and the Mamlatdar made a report suggesting 
prosecution, that the plaintiff, thereupon, applied to the 
District Coui-t for probate, that the defendant having 
opposed the grant of the probate, the plaintiff got some 
persons to intervene and promised to give back to the 
defendant the property of the deceased or its equivalent 
if the opposition to the application was withdrawn, that 
it was under these circumstances that the plaintiff 
obtained the probate which was, therefore, bad and 
legally ineffectual and that the plaintiff was, therefore, 
not entitled to recover possession and tire rent claimed 
was excessive. 

The Subordinate Judge found that in spite of the 
probate the plaintiff had not the right to recover 
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possession and mesne profits as executor of Jijibliai 
as it was open to the defendants to contest that the 
will, the basis of the probate, was not genuine and that 
the said will was a forged one. The Subordinate Judge, 
therefore, dismissed the suit relying mainly upon sec- 
tion 44 of the Evidence Act. 


On appeal by the plaintiflO the appellate Judge found 
that the first Court had botli j urisdiction and power or 
authority to go behind the probate on the ground of 
fraud, that the will was a forged one and the plaintiff 
obtained its probate by means of fraud and collusion 
and that the plaintiff could not be permitted to take 
advantage of his own fraud and to recover possession. 
The aijpeal was, therefore, dismissed. 


The plaintiff preferred a second appeal. 

JayaTiar with B. F. Dasinr for the appellant 
(plaintiff) : — The probate of the will was granted to us 
under section 59 of the Probate and Administration Act. 
The grant is conclusive as to our representative title 
against the defendants. Defendant 2 was a party to the 
probate proceedings. Subsequently he applied to the 
District Court for the revocation of the probate on the 
ground that the will was a forgery and that the probate 
had been obtained by fraud practised on the Court and 
on himself, but his application was rejected. The 
judgment of the Probate Court operates as resjudicaia. 
It is a judgment in rem ; section 41 of the Evidence Act, 
Taylor on Evidence, Vol. II, para. 1713 (10th Edn.), 
Ahmedhhoy Huhibhoy v. Vxdleehhoy Cassurnhhoy^'^^ . 

The Court of the Subordinate Judge had no jurisdic- 
tion to decide the question of the genuineness or other- 
wise of the will. That jurisdiction is vested solely in 
the District Court. 

w (1882) 6 Bom. 703, 
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Section It oC the Evidence Act lays down a rule as to 
tlie admissibility' of evidence and refers to the method 
of proof. Althongh the language of the section is very 
wide, a person v\^ho is a ijarty to the fraud cannot avail 
himself of the section and lead evidence to prove that 
the previous judgment of the Probate Court was obtained 
byfraud : Yenknframannay.Yirarnma^^'^, Clienvimppa 
v. Puffa2pjci^^\ Ranfiammal v. Ye)i]catachct}‘k^\ 
Mec((l<>}vs and ivifo v. DarJipuft of Kinfjsfotf'^K 

Dcfeudanl 1. ihe lenanl, cannot raiNC lliedeLnco that 
the will was a forgery. Section T)!) of the Prol»aie Act 
gives an indemnity to a debtoi- paying a debt to the 
executor. 

Paf(d with Af. N. Mehta for the j'espondents {defend- 
airts) : — Under section 41 of the Evidence Act, defendant 
2, althongh a parly to the probate proceedings, can s]}ow 
that the decision of lire Prol)ate Court was obtained by 
fj’aud. Tlic language of the sectioji is very general, the 
words being “ any party to a sui t ”. We rely on Barkat- 
Uri-Ninm v. Fazl Haq^^K Shcona Chani Kancla v. 
Khettromoni Da.si^^f Pajib Panda v. La khan Se)tdh 
JJaJiajKdrf-^'K 

The observations of Lathain, J., in Ahmedbhojj Habi- 
bhojj V. YuHeebhojj Ca^iSiimtihoif^^ are obiter dicta. 
Civil Courts ai‘e not deprived of their jurisdiction to 
deteriniUe the question of fraud. In Hhedclen v. 
Jkiti'icld^^ Lord Brougham has observed, “When a 
judgment has been ol)tained by fraud, and more espe- 
cially by tlie collusion of both parties — such judgment, 
although confirmed l)y the House of Loi’ds, may, even 
in an inferior tj'ibunal, be treated as a nullity.” 


(1) (1886) 10 Mad. 17. 

(2) (1887) 11 Bom. 708. 

W (1895) 18 Mad. 378. 

(« (1775)2 Amli.75G at 11.762. 

(') (185 0 1 M,i(. 


(5) (1904) 26 All. 272. 
I«) (1899) 27 Cal. 521. 
W (1899) 27 Cal. 11. 
(1882) 6 Bom. 70.3. 
Icp. f}oA al 019. 
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Tlie application oi defenclanl 2 for the revocation of 
probate was dismissed I)}" the District Court on the 
ground that the defendant himself was a party to the 
fraud on the Court. There was no decision on the 
moiits ; therefore, there can he no bar of res judicata. 
Defendant 2 does not want to take advantage of his own 
fraud. He defends his title by showing plaintitf’s fraud 
of which the plaintiff should not be allowed to take 
advatrtage. 


Defendant 1, the tenant, is a stranger. He was not a 
party to the probate proceedings and he does not claim 
under defendant 2. 


Jayakar in reply : — He relied on Field on Evidence, 
X"). 188, and cited Varadarajulu Naidu v. Srinioasulu 
NaUhj^j Monmoliini Guha v. Bauya Chandra Das^^\ 
In re Pitamber Girdhar^^\ De Melton v. De Mellon'''^. 

Scott, C. J. : — This suit was instituted by Kish or- 
bhai Revadas, the executor who had obtained probate 
of the will of Jijibhai Kasandas, to recover from tlie 
first defendant Rs. 144 as rent of certain fields occupied 
by him as yearly tenant, and possession of those fields. 

The defence of the first defendant was that the 
deceased Jijibhai had asked him to pay the rent to his 
nephew Jivabhai, who was the second defendant in the 
case, and the second defendant Jivabhai contended 
that the deceased made no will, and that the will 
proved was a fabrication. 

The second defendant prior to the institution of this 
suit on the 2nd of March 1905 made an application to 
the District Court for revocation of the probate granted 
to the plaintiff ux)on the ground that the will was a 
forgery, and that he (the second defendant) had been 

« (1897) 20 Mad. .833 at p. 338. (3) (1881) 5 Bom. G38. 

(2) (1903) 31 Cal. 357. (0 (1810) 2 Camp. 420. 
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prepared to prove it ia the probate proceedings, but at 
the last moment the i)lainti££ had bought him off, and 
that a mutual arrangement had been effected whereby 
the second defendant agreed not to cross-examine the 
plaintiff’s witnesses and to call evidence, and thus 
facilitated the grant of probate to the plaintiff who 
would otherwise have been prosecuted for forgery on 
the strength of the Mamlatdar’s rei^ort, and in consi- 
deration of the withdrawal of his opposition the 
IJlaintiff agreed to restore the property of the deceased 
to him (the second defendant), or to pay the equivalent 
in cash directly the probate had been granted, but after 
the order had been x>assed the plaintiff declined to 
carry out his part of the arrangement and thus 
committed a fraud on the one liand upion the Court, 
and on the otlier on him (the second defendant), and that, 
therefore, the probate should be revoked. The appli- 
cation for revocation was tlisposed of by the District 
Court on the gj-ound tJmt the second defendant on his 
own showing was a party to a fraud upon the Court, 
that he had not come with cleaji hands, and was not 
therefore entitled to tlie i-elief sought. 

The tii'st defendant, as I have stateil, claims to be 
entitled to pay rent for the property to the second 
defendant. He, therefore, claims xinder him since the 
death of the testator. Tlie second tlefendant in this 
suit has taken advantage of the first defendant claiming 
under him to put forward the same grounds as he put 
forward in the application for revocation, and the 
Bubordinate Judge who tried the case in the first 
instance, and the Bubordinate Judge with ax>pellate 
powers who tried the case in appeal, having gone into 
the questions of fraud, which the District Court 
declined to entertain upon the revocation application, 
have found that the will was a forgery, and that the 
probate granted by the District Court is of no avail to 
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enable tlic plahitill to recover from the first defendant 
the property of the deceased. 

This investigation \vas iiermilted in the lower Courts 
upon the sti’cngth of section 44 of the Evidence Act 
which states that ; “ Any parly to a suit or other 
proceeding may show that any judgment, order or 
decree which is relevant under sections 40, 41 or 42, 
and which has been ]n‘oved Iw the advei'se party, was 
delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion.’’ 

Now the party who seeks to prove the fraud and 
collusion vitiating the decree of the Probate Court, 
lurder which probate was granted to the plaintifl:, is 
the second defendant, and the second defendant has 
already I’aised tlrat question in the only Conid which 
was competent to decide it, namely, the District Court, 
for the Subordinate Judges who tried the present case 
have no jui'isdiction in probate matters, and the Court 
competent to decide it dismissed tlie ai)piication, for 
the reasons Avhich I have alrearly stated. It was ail 
application in the nature of a suit, as all contested 
probate proceedings are, and the decision could have 
been appealed from by the second defendant, and if the 
learned District Judge was held to be wrong in rejecting 
the application upon the grounds upon which he had 
rejected it, the i-esult woidd have been that those idlc- 
gations of fraud would have been investigated by a 
Court competent to give effect to its findings. The 
second defendant, therefore, is, we think, barred By 
the decision of the District Court in the revocation 
matter from raising again the same question in the 
Court of the Subordinate Judge, 

As regards the first defendant, he does not raise these 
questions by his pleading, although he has made 
common-cause with the second defendant in his 
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defence. As regards him, it is not disputed that he is 
in possession of property forming part of the estate of 
the deceased, and the plaintiff seeks to recover 
possession of that property for the estate as its 
representative. The defendant does not dispute that 
he is liable to loay rent for his occupation at a rate 
■which is not exceeded in the demand in this suit. 

Now% whore the demand is made by the executor 
claiming title under an unrevoked probate, a debtor to 
the estate has no answei', unless possibly he is sued in 
a Court having jurisdiction to revoke the probate. 
What would have been tbo j'esult of this common 
defence if it had been put forward in tJie District Court 
is a question wducb is not free from diiiiculty and 
which wo have not to decide in the present case. But 
we think it is clear that in the Subordinate ,1 udge’s 
Court, which has ]io jniisdiction to deal -witb the 
question of probate, tbe title of tiie plaintiff was 
conclusively proved Iw the production of tbe probate, 
and it 'was no valid defence on tlie puj't of tbe first 
defendant to join in the allegation of the second 
defendant tbat the will was a foi'gejy, and that llie 
l)robate had beeji obtaineil by fraud and (.lecej)iion. 

Section 59 of the Probate Act says that "• Probate . . . 
shall be conclusive as to tlie represcjilative title against 
all delhoL's of the deceased, and all pcj’sous holding 
l)roperty whicli belongs to him, and siiall afford full 
indemnity to all debrors paying their debt-., and all 
persons delivering up such in-operty to tbe ])oison to 
whom such probate or letters of administration shall 
iiave been granted.” Therefore the first defendant in 
complying Avith the demands of the plaintiff -vi'ould 
have been fully indemnified as against all persons 
entitled to share in the estate of the deceased. 

Tbe English cases afford illustrations of tbe rule 
stated in section 59 of the Pj’obate Act. Allen v. 
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Dundas^'^^ decide!:! that : “ Puyuieiit oE money to an 
execnior who ha.s obtained probate of a forgetl will, in 
a discharge to the debtor of the intestate, notwith- 
standing the probate be aCtejwards declared nnll, and 
adininistcatioji be grantetl to the intestate’s next-of-kin. 
A probate, as long as it remains nnrepcaled, cannot Ije 
impeached in tlie temporal courts.” 

In AttoniPjj Goncml v. PoiiUujion^'^ Mi-. .Jnstice 
Willcs at page 201 says : “it is only necessary to bear 
in mind the nature of such a ginnt as the act of a Court 
of sole jurisdiction pronouncing as to personal property 
to tho exclusion of all other Courts . . . upon the question 
of testacy and intestacjq and upon the right to receive 
and distribute the effects of the deceased in the event 
of intestacy, whethej- total or partial. Witliout the 
constat of such a Court no other Court can take notice 
of the rights of representations to personal property ; 
and wiien such Court has by the grant of probate or 
letters of administration established the right, no other 
Coxrrt can ]:)ermit it to be gainsayed.” The last words 
of that quotation seem to us to be api^li cable to the case 
of a grant of probate by the Distjict Court, which it is 
attemj)ted to challenge in the Court of a Subordinate 
Judge. In In rc letters of administration of 

the estate of an intestate were granted t\r parte to the 
defendant, as “ his natural and hiAvful brother of the 
half blood.” The plaintiff, who was an uncle of tho 
intestate, then commenced an action in the Chancery 
Division for the administration of the estate, alleging 
that the defendant was illegitimate, and that he himself 
was iiext-of-kin ; and moved for a receiver and an 
injunction. It w'-as held by Lush, J., “ that the aj)!)!!- 
cation must be refused, for that as long as the letters of 

W (1789) .‘3 Dm-n. & E. 125. (2) (18C4) 3 II. & C. 193 at p. 201. 

® (1878) 10 Gli. D. 372. 
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administration reniaincti iji foroo lliey were conclusive 
evidence tliat the deteiidant was one o£ the next-of-kin, 
and that the plainti ff’s roper course of procedure was 
to apply in the Probate Division to hare them recalled.” 

Whether a debtor ot the deceased and one who holds 
property admittedly forming part of the estate would 
have auy locus .standi in applying to the District Court 
for revocation of the probate we need not decide. As 
regards the second defendant, although lie had a lorit^ 
slcuuli to make an application, his right is now at an 
end by reason of the unsuccessful result of his appli- 
cation for revocation. Thai being so, it ap])ears to us 
that the iij'st defondanl has no defence to this suit. He 
will be completely indcmnilied by ])aying and deliver- 
i Jig over Ihepj'opejty to the plaintiff, and it is a pity 
that under the circumstances he .should have thought 
fit to make common-cause with the second defendant. 

We inverse the deci'ee of the lower Court and pass a 
decree for the sura claimed, and for pos, session of the 
pj-operty in suit against the fh-st defendant, with costs 
thi'oughout payable by both defendants. 

Similar deci-ee in P. A. Xo. 109 of 1912. The decree 
will be against the two first defendants foj' payment 
and possession, and costs against all three defendants. 

Decree reversed. 
fi. B. B. 
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APPEl.LATE CIVIL. 

Befoic 2[r Justne Heaton a?((I Ih Jn<^tap Shah 

1014. IIAEI AXNAJI DESHPANDE and anoxIier (orioiml DirENDVNrs 
Fehna)?/2i, 1 and 2), Applllwis v VASUDEV J VNAEDAN Sx^TBHAI and 
OIHFRS (OPKiLNAT PlAlNnir AND DEIPND^NIS 3 AND 4), EfSPONDlNTS 
MAIBAI \Mrr ob IIAEI ANXATI (opiginu. PL^iNnrr 1) AnniANr, 
r BA^FBAI vue ui VITIIALE VO DEBTlMrivlT and oiittps (orp i- 

\\r PrUNJlll 2 AND I)l n NDAMs) ErsioNDlNIS 

JTnnhi Laa — MdaFham — Suicc^^ion — P)iouii} — Full h^slei — Son 0 / a <^epa- 
uited half-hi ofhei — Cit d Ftoiahne Code (A<t V of 190b), ^oetion 11 — 
Eos jmlicdta heta een i 0 defendants 

Unclex the Mitakshaxa, the son of a sepaiated half-hiotlici is (nliilcd to 
succeed 111 piefeieiico to a full sistei of the piopositus, 

JBhagiuin n Wariihai B, followed, 

Shah J : — In oidci tint aiu decision hetv eon eo defend ints im^ht 
opcidto as ) judicata ni an^ siihseipient suit hetvicn them, it is neccssin to 
cstiblihh Ih it theie v is a conflict of intciests amoni> the defendants, and that 
theie was a jud 2 ,ment dcfnniii^ the leal lights and obligations of the defendants 
intei se. 

Ramchandi a Naiayan v. Xaiayan Jlaliadev^^f followed 

Second appeals from tlie decision of 6. D. Mad^i^avlvai-, 
District Judge of Alimednagar, reversing the decree 
passed by M. K. Nadirsbali, Joint Subordinate Judge at 
Alimednagar. 

Suit to recover possession of land. 

One Martand owned tbe land in suit. He bad two 
Wives : by one wife be liad one son Janardan ; and by 
Another wife be bad three sons Ragbo, Rauguatb and 
Bbagwan, and three daughters Bagubai (plaintiff 2), 
Sitabai (defendant 4) and Maibai (plaintiff 1). 

Janardan died in Martand’s life-time, leaving a sojt. 
him surviving, Vasudev (defendant 1). Martand died 

Second Appeals Nos 705 md 706 of 1912. 

CO (1908) 32 Bonn 300 (21 (1886) 11 Bom 216, 



f 


' 4 
f 


I: 








^ f 


? 


VOL. XXXYIIL] BOMBAY SERIES. 

in 1891 ; and a week after, Raglio died. Rangnatli died 
in 1892, leaving Ins widow Bliagiratlii kim snrviving. 
Bhugw'an died in 189.9. 

In 1901, Bliagiratlii fllod a .suit (Xo. .il of 190i) against 
Vasndev and tlie three sisters, Bagul)ai, Sitabai and 
Maibai, to i-ecover her niaiiitenance from them. The 
Court of first instance held that Vasndev wms divided 
from Martand, and that the sisters were entitled to 
succeed to Bhagwan’s property. Tlie Court passed a 
decree against the three sisters and also against Tasudev 
on die ground that he wuis in possession of some of 
Bhagwan’s property. Vasndev appealed against the 
decree, making only Bbagiiathi a lespoudent. The 
appellate Couit held that Vasndev wnis not liable as he 
w’as not in possession of Bhag wan's ]'ropeity. 

In 1909, two of the slsteis filed a suit against Vasndev 
to recover fiom him possession of Bhagwan’s property. 
Vasndev aho filed a suit against the sistei-s alleging that 
he wnis entitled to succeed to Bhagwan’s piopcity in 
their hands, as a preferential heir to Bhagwuin. 

The Subordinate Judge held that the question as to 
the priority to succeed to Bhagwan’s pi’ 0 ])crty was res 
Judicata by the decision in the fir'-t suit. 

On appeal the Di^-trict .Tudge held that the decision 
in the first suit was not ? tsj>)d!tala in the present suit ; 
and further held that Vasuilev was ( jnitled to succeed 
to Bliag wan’s property in preference to Bhagwan's full 
sisters. 

The parties appealed to the High Court. 

K. H. Kelhar, for the appellants. 

D. JR. Patwardhan. for the respondents. 

Shah, J. : — Two points of latv have been urged in these 
second appeals, firstly that a full sister is a nearer heir 
than a son of a separated half-brother according to 

H 177*— 
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Himln Linv, and hccoiiclly tbal llio qiK'Stion of licirslu]) 
is refiJiHlirafa in favoiiv of ilie sisters. 

As regards Ibo tirst point, the competition is between 
the full sistej-s of tbe deceased Bbagwan and tlie soji of 
bis separated balf-brotlieis Tbe parties are admittedly 
governed by tbe Mitaksliara and not by tbe Maynkba. 
Tbe sister bas been j-ecogiiised as an lieir under tbe 
Mitaksbara l)y tbis Court in several cases, and it is 
beyond dispute that slie is an beir under tbe Maynkba. 
Tbe dispute really is about tbe i)osition to be giveji to 
ber in tbe list of beirs according to tbe Mitaksbara. 

Tbis identical question bas been fully considered 
and decided in Bhrifiii'cin v. Warubai^'-K AVe are bound 
by tbis decision, and in spite of a)i attemi^t made by 
tiie learned pleader for tbe apx)ellant to cpiestion its 
cori'ectness, I see no reason to doubt it. All tbe texts 
and tbe decided cases bearing on tbis ([uestion bave 
been subjected to a critical examination in Bhagiva/i'.s 
case and in tbe earlier case of Miilji Bui-isltofiioi v. 
Cursatnlas Xaf/ia^^, wbicb was a case under tbe 
Mayukba. It is needless to discuss tbem bore over 
again. 

While expressing my concurrence with tbe conclusioji 
arrived at in Bhagtran’s case, 1 sball briefly deal with 
tbe argument, wbicb bas been pressed on behalf of tbe 
appellant on tbis occasion. Mr. Kelkar for the 
appellant concedes, and it must be conceded, that tbe 
sister bas not been mentioned as an beir at all in tbe 
Mitaksbara. He does not iDinss for Balambbatta’s 
interpretation of tbe word hlimtarah in Yajnavalkya’s 
text, as tbis Court bas infused to accept Ballainbbatta’s 
view, as it involves a complete departure from tbe order 
of succession accepted and advocated by Yijnanesbwara, 
and as it has been repudiated by Nilkantba in the Vyava- 


CU (1908) m Bom. .-iOO. 
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441 


VOJi. XXXVIll.] BOMBAY HEUIMH. 

Imra Mayuklia. But ifc is sti’ojiuously ai*guecl tlial the 
sister has been recognisctl as an heir under the Mitak- 
shara as iindersto(jd ui this i^i'osidcncy, mainly on 
account of hoi’ having been expcessly mentioned as a]i 
Iieir by Xilkantha, and that, therofoi'c. under tlie Mi tak- 
shara she should l)o given the same positioii in the 
ordei* of succession, as has been given to hci* undec tlie 
Maynkha, It is argued that as she comes before the 
lialf-brothec undei' tlm Mayukha, she musl come in 
before the half-brotJier under the Mitidfshara, /. c., 
before the brother's son, as the br(jther's son comes after 
the half-brotlier according to Yijnaueshvvara. In my 
opinion this is a wIioIIn'’ untenable position. 11 is 
practically impossible to assign to the sister the same 
relativ'C position in the list of heirs nndci' the Alitak- 
sh a ra as has been assigned to lier under the Maynkha. 
Xilkantha gives her a distinct and delinite position 
and brings her in after the grandmother and Ix'fore 
the half-brotlie]‘. Vijnaneshwara, however, gives a 
much higher place to the half-brother in tlie order of 
succession, and in several resiiects his ordei' of succes- 
sion is dill'erent from that adopted by Nilkanlha. It is, 
therefore, clear that the sister cannot be placed aftei- 
the grandmotliei' and before the half-brotiier or before 
the brother’s son at the same time under the Mitak- 
shara. fn fact it is not reasonably possible to reconcile 
the Mitakshara and the Mayukha so far as the relative 
position of the sister in the compact series of lieii's is 
concerned. 

There is a fiirthei' dliliculty in accepting tlie appel- 
lant's argument. It is not possible to place the sister 
before the half-brother without disturbing the com])act 
series of heirs laid ilown hy VijmuiesJiwara. It is not 
right to disturb this compact series by introdneiug an 
lieir who is nut expressly mentioned by Vijnaiiesh wai'a. 
1 justly it was ui'ged that the sister eannol he ineluded 
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among tlie (jolrajas a** imclorstood by A'ijnancsliYmra 
and, tlicrcfore, slie cannot Lc appropriately brought in 
anywhere unless slie is placed before the half-brother. 
But ] do not sec any force in tliis argument, as Xilkantha 
in Ininging the sister in after the grandmother says 
tliat slie has all the qualifications of a gotraja. After 
all the sister has I'cen recognised as an heir under the 
Mitakshara even though not mentioned by Tijnanesh- 
wara, maiiil}" becatrsc Xilkantha lias expressly assigned 
her a higli i)lacc in the list of heirs. There is nothing 
to render Nilkantha’s view that she has the qualifica- 
tions of a ijotraja inapplicable to the Mitakshara. 

Quite apart from the consideration, however, whether 
under the Mitakshara the sister can be included among 
the {/of lo/fus or not, it is clear that the sister cannot bo 
jilaced higher than tlie grandmother. Tt has been held 
in Eii(hxq)% V. Irarci^^'* that she cannot be ranked any 
lower. The I’esult. tlierefore, is that auder the Mitak- 
shara she conics next after the grandmother and 
a fortiori after the half-brother's .son. 

The second point relates to /‘e* Judicata. In the pre- 
vious litigation one BhagiratLibai widow of Eaugnath 
was the plaintiff. She had filed a suit to recover the 
arrears of maintenance and the possession of a part of the 
family house for residence from Vasudev, the separated 
brother’s son, and the three full sisters of Bhagwan. 
Vasudev, defendant No. 1, and one of the sistens, defend- 
ant No. 3, did not appear in the suit. The second sister, 
defendant No. 2, did not put in any written statement. 
The claim was contested by the third sister, defendant 
No. 4, on the gi’oand that defendant No. 1 was in pos-<es- 
sion of the property. Though ic was assumed by tlie trial 
Court in that case that the sisters— and not the nephew 
—would inherit Bhagwan’s property, ihe question of 


( 1903 ) 2 b Bum. 82 . 
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lieirsliip was neitlier raised nor decided. TLe present 
contesting parties were all arrayed as defendants in that 
suit. The defendant No.!, Yasndev, appealed against 
tLe decree, and it is significant to find that the 
sisters, co-defendants, were not made parties to tbe 
appeal. Tlie appellate Court inissed a decree against 
the joint family estate of Martand without deciding 
any questions relating to the defendants infer se. It 
was made clear in the decree by the appellate Court 
that it would bo open to defendants Nos. 2, 3 and 4 (/. e., 
tlie sihters) to sue the first defendant in respect of any 
alleged wrongful possession during previous years. In 
order that any decision between co-defendants might 
operate as res jadltafn in any subsequent suit between 
them, it is necessary to establish that there was a 
conflict of interests finong the defendants, and that 
there was a judgment defining the real rights and 
obligations of the defendants infer se (see Ramchandra 
Narayan v. Narayan 3£ahadei'^^^). On looking at the 
judgments in the previous litigation, it does not appear 
that the imint as to who was Bhagwan’s heir was i-eally 
raised by the i>arties. At any ]‘ate the i)oinl was certainly 
not decided. Under these circumstances it is clear that 
the question of heirship is not res judicata. 

In my opinion both the points fail, and the deci*ee of 
the lower apiiellate Court in each case is confirmed 
wnth costs. 

HeatOjST, J. : — I am quite satisfied on a perusal of the 
judgment in and on a considei-ation of the circumstances 
of the previous litigation that there is no res judicata 
here. Eurthej* I am prepared to follow as an authority 
the case of Bhaywan v. Wetruhad^'^. In the obscurity 
which lies around these mattei’s where the Mitakshai’a 
and Mayukha are in conflict, it seems to me that when 
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a clear and definite decision has once been ari-ived at, 
tliat decision onglit to be maintained anti tollowed. 

I therefore coiicnr that both lhe.se appeals shoidd be 
dismissed and the decrees of the lotver ai)pellate Court 
confirmed with costs. 

f)e( ( onJifUK'd . 

1 !. I’v. 


APPMLLATM CIVII.. 

Dffon Bnsd oif Kt (luo-f nmf \fi JudtK 

KAvSHIN ATIl UAMC.11AM)1{A (tiHiMN VI PiviMiii), VninvM i \ VTUOO 

KLSiLW WD VNOUll R (ollU.lN VI DiIINDVMn) lilsloMilMs 

Cud PuKediiu Co(l( (Jt/ V oT FiOS), Oulu II Rul< 2 — Lundloifl and 
tenant — Lmse — Landlonl fo ikoki pos^ps^^ion on fr/ni/th /-adffu fo [huj 
iPiit — bud hfj landloid to jumei oj/ fennat's fadtofi — Duiu 

ducitfufj phuntif to posst ssK))t o)i f tmnt^ todiD^fo pen/ )()d luthni 

tJtuP niojitlu — DeJeudcDifs pidiup and }etOfeuf of hi/ phiudftf — 

PuufC! ni th( phunt p)i us( nation of leaiPt^hnnr) a smt foi initnot 
ijianfid — bvhsfijaent sad htj tin platnti(f to moni i nd — SnbsniKtnf snd 
ha 1 1 ed 

}i\ist piuMtltd that on tip lUiicintb tailiiH lo } i} lent tlit hnilloid slionlt} 
])( cubtird to t list possession ol the I iiids Tht Itnints ha\ni.^ (tiled lo \) ^\ 
the i ent ul tv\ o veais, tlu I iiidloitl sued tliein ind obtiimd i deiite \\hieli 
diieotcd tint on the deltndaiits detault to piv dl t!i( aiieais oL itnt and 
eobts within till et nionths the plaintitl should take possession o1 the 1 inds 
In the said suit the plaiatitt had asked toi peimission to hiio^ a sepaiatt sun 
1*01 the lent in aiieais 4oi two }cais hut none w xs ^i\cn Subset (iientl} the 
plamtift having hi ought a suit loi the said lent ol two ;yeais 

Ileld^ tint the suit was haii< d undei Oidoi II liule 2 oi the hud Fioec<hue 
tjodt‘ (Aei V ot 190b) as the < hum in tin suit lor lentupto the dile oi 
loifeitiiie aiosc upon the same (oiitiaet as did tlu laiidloid s iis^ht ol ioiteiluK 
loi non payment ol icut tliat no neeessitv oi r ison c\ist«d 1oi i sepuab 
suit loi lent wheie theie hul been i foit’eitmc ioi iioupwmuit and that tlu 
ilauu ioi possessiou and tlu. tlaiiu loi k nt ongld to ho (.idoaul lu mu suit 
pi oAided the cause ot at boil was the same unh ss llu ( ouit should gue ka\< 
foi tlie* leseivaboii ot one of the Kincdus 


Second Appeal No. oGO of 101 
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Kiu’ONi) ai)j)eul aj^aiiist llic dei'isioii of X. B. Arajum- 
ilaj', Fjjsl C'lciss Sn1)Oi'(liiiaio .judge of Dlnilia witli 
appellate powees,conlimi]ig the deci-ee ol D.T. Oliaiibal, 
Knbonlimdo .J lulgc of Yaval. 

Suit by a laiidloi'd to recovei leiit. 

Oil the ;>i’d .lamuu-y 1907 the plauitifi let out his lands 
to the defendants loi- a period of ten yeai's under a lease 
which provided that if the rent was not paid for any 
yeai the lands should lie given hack to the xilaintifl'. 
'Tlie detendants having failed to pay rent foi‘ two yeai-s, 
iianiely, 1907-08. 1908-09, the plaintiff bi ought the 
pi-esent suit to recovei Jroin the detendants Rs. 881-1-0 
for tlie rent of the said two \eais. 'Phe suit was filed 
ill the yoaj‘ 1910. 

'Phe delendants contended uifej alia that under 
Older 11, Rule 2 ol the Civil Procedure Code the suit 
was haired because tlie plaint ill had hied a suit. 
No. 988 oL 1909, against the delendants for possession of 
the lands owing to theii' tailiu-e to pay the I'ent and 
obtained a decri'c, but in that suit he liad not claimed 
the rent. 

'Phe plaint ill in his additional statement asserted that 
in his suit lor jiossession on tliegioundot forleiture hc' 
had e.\])ressly stated tliat he would biing a sepai'ate 
suit foi K'lit and no quest ion about lent having been 
laiscd in that suit, the piesent claim was not barred. 

'Phe Subordinate .judge upheld the delendants’ con- 
tention and found that the claim lor the leni of the 
'two years in suit was baired under Order II, Rule 2 of 
the Civil Procedine Code. He, therefore, dismissed 
the suit. 

On apireal by the plaintiff the appellate .Trrdge con- 
tirmed the decree. 

The plaintiff ]rrelerred a second arrpeal. 
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P. B. Sliiiigne for tbe appellant (plaintiff) : — The cause 
of action for the suit for possession was entirely 
different from the cause of action for the present suit 
for profits. Tlic liahility to deliver possession and the 
liabilit}^ to pay profits arose, no doubt, under one and 
the same lease, but in the former suit the cause of action 
was default in paying rent plus enforcement of the 
covenant as to delivery of possession ; whei’cas in the 
present suit the cause of action is noi so very compli- 
cated. The cause of action in tlic present suit is failure 
to pay rent or profits. A consideration of Order II, 
Rule 4 (n) and (c) would also show that tlie present case 
cannot be governed by Order II, Rule 2 : Lalesi^oj- Bahid 
V. Janki Timpati v. Namsimha^-'^, Gtttta 

Sammma v. Mcujanti Raminedu^^K 

N. M. Samarth for the respondents (defendants) -. — 
This is not a suit for rent. It is rather a suit for 
mesne j>roflts. Moreover, the cause of action in the 
present case is the same as the cause of action for the 
former suit. Both suits are based on one and the same 
lease. Order II, Rule 1, does not help the plaintiff. The 
cases relied on by the plaintiff have no bearing. The 
ruling in G.Uta Saramma v. Maganti R.imtnedid^'* was 
practically based on the decision in Lcilessor Buhiii v. 
Janki Bibd'-^ which was decided under the Code of 
1*^82. The i)vovisions of the present Code are different 
from those of the Code of 1882. In connection with the 
present case, see Muammmat Cluiiid Kour v. Partab 
Sing]P\ Rjad v. B Gledhill v. Huatei Sheo 

Shimkuf Suhoj v. Hrldjy Narahd^. 


(isai) 19 Cal. Glj. u) (1983) L. U. 13 I. A. 153 at p. 158. 

(1887) 11 Mi'l. 'no. Oi (1888) -’2 Q. B. 1). 12“. 

'A (1908)31 Mill. 493. A (18-i( ) 14 Gh. D. 49a ut p. 495. 

A (1382) 9 Ca!. 143. 
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Scott, 0. J. : — The material facts are stated hy the 

appellate Judge as follows : — 

The lease provided that on the defendants’ failure to pay the rent the 
plaintiff should he entitled to take possession of the lands. Defendants having 
failed to pay the rent of the two years in (piestion the plaintiff sued them in 
1909 for possession and ohtained a decree which directed that on the defendants’ 
default to pay all the arrears of rent and costs within three months the 
plaintifl: should take possession of the lands and recover liis costs fi'om them. 
See Exhibit 19. It is admitted that the defendants did not pay the rent and 
costs and that consequently the plaintiff took })Ossession of the lands. In the 
said suit the plaintiff asked for permission to bring a seiiarate suit for the rent 
of the two years in question, hut none was given 1o him. The question there- 
fore is whether the present suit is haired under Ci\il Pincedure Code, Order II, 
Rule 2. I think it is clearly liarred.'' 

In our opinion tlie tLecision of ilie io^Ye^ Court Is 
correct. The claim in the present suit for rent up to 
the date of the forfeiture arises ni^on the same contract 
of tenancy as (.lid the landloj'd's right of forfeiture for 
non-payment of I’ent. 

The “ cause of action ” upon which the plaintiff may 
base various claims in one suit under Order II, Enle 2 
does not depend upon the character of the relief for 
which he prays. “ It refers ... to the 'media upon which 
the plaintiff asks the Court to ai'rive at a conclusion in 
his favour” Massummat Chand Koitr v. Partab 
Sbigh^^ “ to every fact which it would he necessary for 
the plaintiff to prove ... in order to sup])ort his right to 
the judgment of the Court ” : Pead v. If the 

evidence reqnij-ed to suppoil two claims is dilferent in 
any material respect the causes of action aiv diilVrent; 
see Brunaden v. The Jiule of the Hupreme 

Court in England (adoiUed in Order 11 of tlie Civil 
Procedure Code) which prohibits with certain' e.xcep- 
tions the union in one suit of olhei- claims with a chum 
for the recovei-y of immoveable property is as pointed 
out by Sir George Jessel in GledhiU v. Hunter^*'^ a smv 
(188R) L. R. to 1. A. l.o(> at p. 1,58. Ut (1884) 14 g. B. I). 141 at p. 147. 

W (ISSS) 2-i g. B. D. 128 '^1 (1880) 14 Cli. 1). 4(12 at ]i. 405. 

11 177—7 


1914. 

K.iSHINATH 

llAMCllANDRA 

Xatiioo 

Kkshav. 


m 


THE INDIAN LAW REPORTS. [VOL. XXXVIIL 


J914. ‘ 


Kashwath 

Rampiiandra 

i\ 

Nathuo 

Kimiav. 


vival from tlie rule prevailing in ejectment actions 
modifled by a limited application of tlie rule in Chan- 
cery that you might Join in a suit to establish title to 
land any other cause of action so long as you did not 
make your bill open to objection on the grountl of mul- 
ti Eariousness. Up to the time of the Judicature Act of 
1873 the Common Law Courts entertained actions for 
rent upon the covenant in the lease after ejectment on 
the ground. of forfeiture for non-payment of rent : see 
Harfshornp v. Wafso>i^'> hut no necessity or reason 
exists for a separate suit for rent where there has been 
a forfeiture for non-payment, uirder the practice 
established by the Judicature Acts and the Civil Pro- 
cedure Codes. Both the claim for i^ossession and the 
claim for rent may be enforced in one suit without any 
inconsistency. And since they may be enforced they 
ought to be enforced in one suit provided the cause of 
action is the same, unless the Court gives leave for the 
reservation of one of the remedies. 

We agree with the criticism expressed by the Allah- 
abad High Court in Mewa Kuar v. Banarsi PrasadJ^^ 
that the wording of sections 43 and 44 (now Order II, 
Rules 2 and 4) “ is not happy and suggests confusion,” 
which confusion does not appear to us to be diminished 
by the addition of clause (c) in Rule 4 We do not how- 
ever think that the words of Rule 4 imply that in all cases 
a suit for the recovery of immoveable property must 
necessarily be based upon a different cause of action to 
a suit for arrears of rent for the same land. There may 
be cases in which a suit for recovery of land will 
involve the production of different evidence to that 
necessary to support a suit for rent in respect of the 
same land : for example a suit for rent up to the date of 
a forfeiture for breach of covenant to repair would 
depend upon different evidence to that necessary to 
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eatablisli tlie breacli of covenant and conseqneut right 
to liossession. That however is not the case here. 

The plaintiff ai>parcntly I'ocognized that liis claim for 
rent and his claim for possession ai'oso out of one and 
the same cause of action but lliough in his jffaiiit in the 
earlier suit he stated that he j-eserved bis right to claim 
rent, he oinittetl to obtain ihe assent of the Coiiid to the 
reservation. He is therefore barred by the express 
l)rovisions of Order 11, liule 2, from mnv suing for the 
relief so omitted. We allirm the decree of tlu' lowet 
Coxirt and dismiss tlie appeal witli costs. 

Dt'croo ((JjU'incd . 

( . V,. K. 
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JAN MAIIOMKD ABDULLA DATU vMt v\«tnirii, PiviNihi^ r. DATU 
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Khojas — llhithf Iaa\ ho a' far ap/ihiabli fa Khojas — Joiid faitali/ — Ptrsituq)- 
tJon os to iDfiiihnshJj) of Johit fatmlij — Ma hoiOf tl ui Imr — Sjx-s mu t (‘ssionis, 
transfer of — Fainihj arra/n/emtnf In the nafate of a parUtaoi. rea>onuhieni 
of — Li mlfaiion A( t (IX of 1^)03 L A) tides i)l and i'J/. 

Ill the Near 1871) one i) .i Khoj.i wa-s at Mai ih hi tlu^ Thana Distru t, 

\\!iere lie eanied on a small hiisiiiess, ilub with n/ta aha liis laoihir am! 
iiiimairieil iLuightii . liiU sous A ami I and A's wife iiid A*s sou d. lu tli.ii 
} tbir it Y as ae;ret‘d that A should st p u lA' f‘ioiu (in* n (d‘ tlu* ramil\ aiul 
should leoeiw* Y hat was ooiisideied lt> in hi^ ^!i im hi llu* rimilv [uop-iiN. 
The family propeity w\xs \ aluetl at IN. 1 ddO ami IN. Udi) oj llu liuh pail ol* 
it was made o\t‘r lo A or the uiemln*!'* of Ins i » iids <m hm shaie, uaim L 
It . 4Ud in cash gh eu to A, oiiiaiiieiits of tlu* ' <tlue td* \h, 2<)d o;i\ou t«> Xs 
wife and a house td' the value ul IN. oi)) s‘ttl*‘d on d. The term-, of tliis 
trausaetioii wmre euutaiued in a deed of releast* dated the Idtii of Ft‘Liuary 
1871), hy which deed A 1 ehbised all claims of liimst*!! aud hi^ witV am! mui 
aadiist tlu* famih and faiuiL pr<)pt‘ii\. 
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Subsequently I by lumhclf or tihoisted by his father D eoutiiiued to carry on 
business and ac(|uired a considerable amount ol property. After the release 
A lived in the house given by the release to his son J and some 12 or 13 years 
after ibe release another son was born to xV, namely X. J and X at times 
lived with their grandfather D and their nnele I and received assistance from 
them in vairious ways, in particular their marriage and other ceremonies being 
performed from D’s house and at liis expense. J and X were at times also 
employed by D and I in their business for wages. In the Amar 1902 D made 
a gift to I of liis property at IMalad i-eserving a])oiit Its. 7,000 to himself. 

J and X filed the present suit. In their plaint they stated that the release 
of the 13th of February 1879 was not valid or binding as lla^dng been 
obtained by fraud, undue inlluenee, etc., and also because it Lad not been acted 
upon. Tlioy prayed hite7' alia for a dechiration that the ahovementioned 
husiuess and properties were the properties and business of an undivided family, 
that the rights of the plainiiffs and defendants therein might be ascertained 
and declared, that the properties might he partitioned hetveeu the plaintiffs 
and defendants in aceurdauee with their interests so ascertained and declared, 
that all necessary ticeouuls might he taken, ihal a receiver might be appointed, 
that D and I might he restrained by injinadion from alienating the properties, 
that il might 1)0 declared tliat the release of the 13lli of February 1879 was 
inU valid and binding on tlio pl.iiiitihs uanl A and that it might be declared 
tliat the (let, i of gift i.r the Sib of 0( b)b(‘r 1002 was void and of no elTcvi 
as against the of the jfaintiijb an(t ot.hor memlaa’s of tlie joint fainilv. 

1> and I tiled writ ten stiileiiiem^ don\ iny the allegali(»n^ as to fraud, etc., 
and asS( rting tliai the release of the 1 bill of Fehniary 1879 had heen acted 
on. Jl was assumed in the pleadings that the parties voae governed hy the 
Hindu law of the joint famit) . 

Held That, as to the law goveimiug Klioj is the proper way to npiiroaeh tin* 
question was as follows : — 

L A1u*re ^lalnnnedans were eoneerned the invariable and general presinnp'- 
tion was that th(‘y wuav governed hy the ]dihoin-alan law and usage and tliai 
ilia} (ai a [»arty s( nine !'p a c’^toiu in flcrogalioa of that hiw to prose it 
slri'dly. 

2. But that ill matt Ts oi simple sue“ossion md ii!hi"'!t<mee it was to la* 
taki'ii as i siabhdit'J that su(‘e ss*ou .md iuheriiance among Kliojas and Memons 
weiv g-oseiaed hs Hindu lasr "as applied to separate and helf-aeqiiired 
property 

llnW, ueeordingly, dial tho plaint disclosed no cause of action at ail unless 
the plaintiiTs had alleged and were prepaivd to pinvc two or three salient 
fe.dures of the Hindu law of the joint family as eushhus adopted by the 
Khoj.is of Bianha} as the (iU(‘s( Ion involved in the suit diil not really arise on 
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a plea of simple siKH'ossion and inlieritance and that tliore had been uo alie|i,a- 
tioii oT (Mistom and iin attempt had ])een made to prove a custom and in any 
('ase many of tlie jfrayrrs in the plaint were on tlio face of tliein had as tlie 
plaintiffs could not have the declaration asked for as to tlie nature of the 
properly and tlicir rif^iits therein nor sue for partition. 

Held, fnrther, Thai assinninp,' tins to liave ]>eeu a joint family under Hindu 
law V hen A passed the release of tlm lotli of Fehruary 1879 he went out of 
the family and })urportcd to tike out of it his wife and iiifant son, that the 
])laintiffs could not dispose of the release as void nnd(‘r Mahomedan hnv as tiu‘ 
mere transfer of a ,^uecesf<io}i/,<^ as under Idahoniedan law tlie plaintiffs 

had no cause of action and that X, having been horn after his father A had 
gone out of the famil}’, from the point of view of mcml>ers of tlie joint family 
did not exist. 

Held, fmiher, tlmi it enuld not Ik* IniV^ned from ilio fad^ djat ilu'ii’ gmnd 
father and uncle had kept tlu' ]J.iinlIffs, < dueahxl diem and gn| (hem manic !. 
the., that the jdaintiIVs tlms beeame mmiil-ers of a joint iaml^y, that what vas 
fo ]»o looked at in e dim, idng the leasonahleiK's^ of such Janiily arr ingemeiit^ 
as the release 01 tlie I3ih of February 1879 (under Ilhidn law) w<is not tla* 
stale of the family fortniio on the day it wlv- called in pnedion lud at die tiine 
i( was made and that if tliere was then an adequate motile the Court wouhi not 
scrntiiii^iJO loo closely tlie adeqnalcue.^s of the consideration. 

Eamdas v. Chahlldas^-^^ applied. 

Semhle, wdiere the existence of a document if ralid and liinding on a parry 
would defeat his suit to recover po^sessiiui of any ta-operty, he must sue under 
Article 91 of the Limitation Act for the eaneellation of tlu^ document and that 
if he does not take steps in time to remove what cKe will be a bar to the 
success of his suit he caiiuot surmoimt that bar during the trial by exactly the 
attack he ought to have made on it directly and within the shorter period 
allowed by the iaw’ of limitation. 

Se?nhle, Article 127 of the Lnuiratjon Act dues lua ap])(\ to Mahomedans as 
such or to Khojas and i\Iemons except where the property is shov.n to ha\e 
gone through one unimpaired dt*se(‘ni and thereafler to lane been Ijehl l)y the 
survivors as joint family propeity. 

Wascmtrao v. A?ia)idrafA'^\ considered. 

Semole, also, since no Khoja sou can enforce a pariltion il folhiws that he 
cannot ])e a co-sharer. 

Ahmedhlioy Hiihibhlioij v. Cassumhhoy Ahmedhhoy^^) and Ran} Sartaj Kuari 
V. Rani Deoraj Kaard^i, considered. 
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M (1910) 12 B.i.ii. L. B. 021. 
(2) (1904) 0 Bom. L. E. 925 


(1889) 13 Bom. 5.34. 
(1888) L. B. 15 I. A. 51. 
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The facth o! lliiw carte and tlie contentions of the 
parties are snflicieiitly set forth in the judgment of 
the C<»nr(. 

J3h(ui(Uirhai‘ ‘dml IV/hh/o foi' liie pJaintilfs. 

Mij\za and Khan for Ist defendant. 

Wadia, with him Sirangman, for 2nd defendant. 
j5. Wadia and JSludi for Brd defendant. 

c. A. V. 

Beamak, .).: — In this suit the plaintiffs, wlio are the 
sons of Ahdidla Data, a Khoja, pray that it lie declared 
that the properties mentioned in the x^laint and the 
business referred to therein are the properties and 
business of a joint ainl undivided family. That the 
rights of tlie plaintiffs and the other defendants therein 
be ascertained and declared. Tliat the said properties 
he pai’titionod hetAveen tljc plaintiffs and the defendants, 
in accordance with their intere.sts so ascertained and 
declared. Tlnit for the.re purj)oscs all necessary direc- 
tions be given, encpiiries made, and accounts taken. 
That in the meantime a receivcj' be appointed. That 
the defendants 1 and 2 be restrained by an order and 
injunction of this Court fjnm alienating or otherwise 
disposing of the same'. That it may be declared that 
the release referj'ed to in the plaint is not valid and 
fhnding on tlie plaintiffs and defendant 3, or in the 
events that have hapjiened it is inoperative against the 
plaintitfs and defendant 3. That the deed of gift dated 
iStli October 1902. in favour of the defendant 2, is Amid 
and of no effect as against the interests of the plaintifiCs 
and the otlier members of the said joint family. And 
other, foj' the present immaterial, prayers. 

Tlie written statement of the defendant 1 sets up limita- 
tion, AAuint of jurisdiction, and without prejudice to those 
defences pleads on the merits, adopting the written 
statcnieiit oi the defendant 2, that the release was not 
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obtained by ibaiid, etc., but tbat it was a perfectly fair 
and Yalid transaction and lias been acted on ever since. 
The defendant 2 in bis Avritten statement says tbat in 
01 ' about 1S7<S tbe tiefendant 3 and iilaintifC 1, Ydio was 
iben liis only son, seiiarated from tbe joint family. 
Tbe separation Avas recorded in tbe release Exbibit 1 
in tills case. At tbat time the joint family only owned 
a small sbop AAdierein groceries and clotb were retailed. 
In or about 1887 tbis defendant began to deal in those 
commodities on bis oavu account. Tbe properties men- 
tioned in Schedule A AA’ere all bought after the aforesaid 
pai’tition, except a small bouse at Malad AAdiicli came to 
tbe share of the defendant 1 on tbe jiartition, while the 
only other immoveable property of tbe family was 
allotted to tlie 1st plaintill on the same. Most ot tbe 
said properties belong exclnsiA'ely to tbis defenuant. 
Benies that since tbe death of Jaffer and tbe parlition 
in 1878 tbe defendant 3 or tbe plaintill 1 Iwed witli tbe 
1st defendant or himself as members of a joint and 
undivided family or as such acquired any immoA^eable 
property or carried on any business. At the date of the 
said partition this defendant Avas a minor, and the family 
then owned no immoA^eable property in Bombay. 
Denies fj'aud, undue inlluence, etc. Denies that the 
plaintiffs and their mother Ratanbai were maintained 
out of the joint family property or continued to liA’e as 
members of tbe joint family after tbe I'elease. Admits 
tjie pej'formance of certain cej'emonies but denies that 
tbe expenses AA^erc defj-ayed out of joint family funds. 
The j-elease AAms acted upon and the defendant 3 is still 
liAung in tbe bouse giA’en undei' it to tbe plaintill 1. 
Denies that this defendant induced the defendant 1 to ex- 
ecute the deed of gift of 1902. Says tbat the defendant 3 
and tbe plaintiff 1 baA^e been liAung separate from the 
joint family eA^er since tbe release and have hadnotliing 
to do with the Bombay business and denies tbat the 
properties claimed Avere acquired by him for the joint 
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tamily as be)iamiclar oat were his own solf-acqnisitLojis. 
Says that ho einployecl tiie plaintift 2 in his shop but 
liad to got rid ol liiin as he was liseless. Tiie plaintiffs 
tlien set on fool rninonrs that they were interested in 
the properties now claimed in consequence ol! wliieh 
ihese defendants Jjad to illo the suit in the Thana Court. 
This defendant separated in estate from the defendant 1 
in 1885 bm has continued to live with him. Sets out 
his self-acquisitions. Pleads limitation. And wajit of 
jurisdiction. 

A perusal of these pleadings is instructive as siiowing 
how dee])ly ihis eommunifcy has. undoj' the prcssiu'c of 
judicial decisions, become tinged with the peculiar 
jiotions of the TTindu law of tl'.e joint family. In order 
to understand at the outset what is substajitially in 
cojitruvcrsy it may Lc well to .state one or two of the 
salioni fads. 

For the pui'[»(>ses of tld , casr i 'so family may be taken 
to have c0]jsist(.cl of do’ iV.iUer .Kd/er, IiLs only son Datii, 
and his two son-,, Ahdiilh' defendant d and Ismail 
defendant 2. 

Abdulla had one sou phu lii'i' 1 .Fan Llahoraed at the 
date of the release dtued 13th ffebrnary 1879. 

Some twelve or thirteen years latei- the 2jid 
plaintiff Aziz, said to be now about twenty, was born. 

There can he no doidff, indeed this is not denied, that 
during tlie life-time of Jal'fer there was a small nnclens 
of “joint family property” which on his death was 
taken jointly by the survivors. The amonnt of this 
nucleus is disputed, the defendant 3 swearing that it 
was about Es. 10,000, while the dcfejidants 1 and 2 would 
reduce it to something inconsiderable. But at the 
highest I do not think it could faiiiy be taken to have 
exceeded Es. 4,500, the figure alleged to have been made 
the basis of the juirtition effected by the release of 13th 
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February 1<S79. The wliole of lhat property was at 
Malad beyond the local limits of this Court’s jurisdio- 
tioji. But betweeu 1880 and the date of the suit Ismail 
tho defeiidaiit 2 either by himself or assisted by his 
father Data, the defendant 1, has acquired a great deal 
of valuable property in Bombay. I was told in the 
coui-sc of the trial that tliis pj-operty Mms now probably 
worth a lac of j'upees. It cannot be pretended, and it 
has hardly been sejiously argued, that either of the 
plaiiiiLirs or their father contiibutcd in auy way to this 
en lai'gemeiit of tlie fami ly foidunos. True the plaintiff I 
has veheiiiently coutouded that he worked from a 
very early age ill Ills gramlfaiher’s business, but there 
is no reason to suppo-^e thal he did his services were 
of anv value. He is a feobie diseased man, Avho. 
according to his own letters, was nevei' able to earn a 
jieuny when left to himself. Abdulla, the defendant 3, 
has been a confirmed drunkaixl and loafei- since his early 
youth. He has sworn that he took to drink at the age 
of seven and admits he has neA’^er done any work at all 
since the partition or release. He has lived in the 
liousegiA^eii by that release to his eldest son, the plaintiff 1, 
uimn a pittance of eight annas a day allowed him (I 
suppose for drinkj i)y Datu and four auuas a clay given 
him by his mother, witii daily rati ons of food. The 
2nd plaintill is only now about twenty years of age 
ajKl certainly could not have been of the leii-'t scrAdee 
to tlic family as a pj'oducer. Such being ihe facts, it is 
clear, that apart from die special features of tho hiAv of 
theHiuclujoini family, these platnlilfs have uo .shadow of 
Jiioral right to share in llie file’s euiuiings or acquisitions 
of their uncle [sinuil. Datu, the graiidfatiiei', is a A’ery 
old man, stating his age to he eighty-six. In 1902 he 
made a gift of all his Malad property to his son Ismail, 
who was then the e til dent representatlA'c of the famil}’^. 
By Ihis deed of gift he appears to have reserved to 
himself some Rs. 7,000 and it lias been argued that he 


1913. 

Jan 

MAIIUM ED 

V. 

Da'iv 

jAFFTil 


456 

1913. 

Jan 

Mahomed 

V. 

Dapu 

Jaffcid 


THE INDIAN LAW DEPORTS. [VOL. XXXYIII. 

did this designedly to provide adequate shares in the 
joint family estate, as he believed it to stand, for his son 
Abdulla and his grandsons the two ]DlaintifiCs. Assuming 
that tliat were so, thoirgh I do not believe that it was, 
it would indicate that Datn himself laid no claim at all 
to the valuable pi’operties which Ismail claims to have 
acquired for himself in Bombay. Nevei'theless if the 
doctJ'ino of nucleus is to be api)lied, I think it would be 
extremely difiQonlt for the defendant 2, in the face of his 
own ])leadings. to escape its legal conse([iiences. 

Succinctly stated, that doctrine, originating in oiir 
Courts in the old case usually called the PesJiwa's eaHi‘ 
appearing to have been decided by Mount Stuai 
Elphiustone, is that where there has been a nucleus ( 
joint ancestral family property, all subsequent addition, 
and luniuisitlons by any member of the family whi 
still living in union with the rest immediately h.’’^ 
the imprint of the nucleus, and are joint family pro]'* 
liable to be divided on a partition between all the. ten 
existing members of the joint family. In tlie pre^-ib 
case, for example, since it is admitted that the fanff 
was joint (vide written statements) and llmt tliere was 
a nnclens of joint properly, which became, on tin' death 
of .lalVer, aneestrul joint family x)ro])ej'ty, it follows that 
as Ismail has mwer s.'parated from Data, all bis later 
earnings and actpiisitions would be traced theoretically 
to the fund from which they gi-ew, and would be joint 
family i^i'operty liable to be divided between evej'v 
menib'r of the joint family now alive. It would be 
op('n to Ismail to pi-ove, if be could, that notwithstaml- 
ing ill.' original nnclens bis o^vn acyiilsilioJis were 
made independently of jl, mul were therefore true 
•self-ae [uisiiioiis not liable to partition between the 
members of the joint family. But this is always ditii- 
eiilt. Indeed whei'e the person claiming to Imve made 
such ,-elf-acquisitious has neverthelo.ss remained in all 
other res])ects a member of the joint family, living in 
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union or, as tlie plirase goes, joint in food, worship and 
estate, it becomes, I tliink, virtually impossible for him 
to prove that he has acquired personal and separate 
wealth for himself not traceable to the “nucleus” root. 
The stock phrase just quoted appears peculiarly 
inappropriate to Mahomedans. A family may very 
well be joint in food, that is, the head of the family 
may keep an open table and give board and lodging 
not only to his sons and grandsons, which in accordance 
with oriental custom and the calls of natural affection 
every Mahomedan would probably do if he could 
afford it without the remotest intention of thereby 
^ giving any colour to claims which those who had thus 
ii- enjoyed his hospitality might afterwai’ds put forward 
0 to strip him of his wealth. But what could be meant by 
ac joint in worshijp ? All Mahomedans are joint in 
peivorshij), if they are good Mahomedans in a religious 
Jias inse, although, as among members professing other great 
youtdgions, there are to be found minor sects, and slight 
of srfrergencies of ritual and dogma. Joint in estate 
'• ii^ gs the whole question. Mahomedans under their 
•^wn law are never joint in estate, whether they live 
together or whether they do not. It is only when 
certain Mahomedan communities have been declnred 
to be governed by the Hindu law, that the terms have 
any meaning. Living jointly in estate, then means no 
more than that if once they havm foi-med a joint family, 
the members have not separated and partitioned the 
property, or possibly in the case of a single member 
desirous of withdrawing from the joint family without 
effecting a complete partition, he has not given a valid 
release of all his claims upon any share of the joint 
proiDerty. And I hope to show presently that judicial 
(decisions have laid down sweeping propositions, which 
have had an extremely disastrous influence upon the 
flourishing and wealthy Khoja and Memon sects, and 
have gone far beyond any needed or hitherto known 
H 231—2 
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applicadoi] of the rule that a proved special exist oui may 
override the geueral law. This case raises many 
interesting questions of far i-eaching importance. It 
would be easy to answer them all in the usual way by 
citing this or that authority: but I have felt in the 
course of the elaborate arguments addressed to me, 
particularly, after a careful study of all these authorities, 
that it is time, and this may be a fitting opportunity, to 
resume from the beginning the coarse of Judicial 
decisions; to examine those decisions critically and 
ascertain, if possible, what is the precise law today 
governing Khojas, Meinons and less important classes of 
Mahomedans, who by one or another Judicial decision 
have been subjected to their own serious prejudice 
and detriment, in my opinion, to the Hindu law of 
the Joint family. I want to follow closely, if I 
can, not only the decisions but the reasoning 
upon which they are l)ased, which, commencing in 
1847 and pror'anting will) variations to the present day, 
are suixposcd in this Court to Lave cslablishedthe proposi- 
tion that the hne of tlie Hindu Joint family in its entirety 
governs the Khojas and Memons of this Piesidency. 
I feel the imperative need of some such complete and 
exhaustive critical analysis of the case law, first, because 
I am convinced that under existing conditions tlie strict 
application of the law of the Hindu Joint family, with 
all its legal incidents (none of which as far as I can see 
can logically Ix' discarded) to the commercial fortunes 
of tliese peoples, is a very great and evergrowing hard- 
ship ; second, because I doubt very ]uuch wliether in 
spite of the glii> mamier in which cases invohung such 
grave eonseqaejices are cited, and accepted as final, the 
learned Judges responsible for most of the important 
decisions have really given or meant to give the complete 
law of the Hindu joint family operation over the 
Khojas and Memons of Bombay. If ic can be shown 
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that certain pi'n2)o.sitioiis to he found in these jadgments 
are reallj" obiter, and have been much too broadly stated, 
the way will be prepared, if no more, to a reconsideration 
of the whole subjeci. Tiiat this is eminently desirable 
no one acquainted with the recurring litigation, mpidly 
increasing in volume attribiLtable to this single cause, 
will be disposed to doubt. If, after all, the case law 
should be found to bo inexpugnable, the Legislature 
must very soon step in to relieve iliese trading com- 
munities from the oppi'ession of a system of law wdiich 
does not properly lx long to tliom, which was imposed 
upon them undci' totally diirerent .sociiil conditions, and 
is utterly reimgimnt not only to thoii' .secular intei’est.s, 
but to their own iutv and religion. And here I will 
take the opportunity of C| noting a pas.sage from a 
judgment of my own in Ka,\'ionc^aH Dharamsey v. 
Gcnitjabm^^K 

“ The fuiKlameiital prinoiple of the Hindu is the tie of 

Bapindaship. Without that it is iinposMhle to form a joint Hindu family. 
With it, lone, as a family is livjii^ together, it is ahnobt impossihlo not to 
form a joint Hindu family. It is the faiuily relation, the sapiiula relation, 
which distinguishes the joint faimh , <iii 1 is of its veiy esbcnce. The object 
of tne eaily Hindu hnvyiis in duthing this famll}’ i elation with special legal 
sanctions and far leaching coi sequences, vas quih* clearly to piescive the 
continuity of Tae faiihl 3 ’ and sccniir to iarinonize completely with so much 
else that is peculiarly chaiactcustic of the Uiudu lavL and oeutinieiit, similarly 
exemplified in caste lestiictions, and indicative of the deep interpenetiation of 
law^ by religion. The In si ccic of the Hindu law'-giver was to perpetuate 
religious observances, to peipctuale theiefoie the family, as a permanent unit, 
of which each succeeding genciatioa \vvis under sacred obligations to perform 
religions obsequies for the benefit of ancestors. Obvimisly connected with 
this is the need of worldly provision, and hence the legal atliibutes of joint- 
family property. There can ho no alienation or delegation of &]i)iritual duties. 
If the father could depiive his sons of the whole family' propeit^q he might 
lender them incapable of duly discharging his appointed obsequies ; so that 
where a father and sons held property together, the sons, along with religious 
duties, acquired civil rights, and iiithe same manner their sons and sons and sons, 
to the uttermost limit of the sapinda tie. That is the tlieoiy of the joint Hxiidn 

« (1908) 32 Bern, 479 at p. 493, 
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family, and I have no doubt that until English lawyers took it in hand, introduc- 
ing English notions often on an imperfect acquaintance with the Hindu system, 
that it was almost uniformly and consistently worked. I do not deny that 
there were probably always exceptions in favour of special self-acquisitions, 
but these were exceptions, and the general rule was that where father and sons 
had lived in “ commensality ” with property applied to the common uses, 
whether that property had or had not in the first instance been acquired by 
the father, it received the impress of joint-family property and fell under the 
law regulating its descent.” 


I quote that passage because I am still of opiniou that 
it rightly states the theory of the Hindu joint family in 
its connexion with the law and points clearly to its 
essentially religious origin. But surely had that been 
not only fully realized but kept p rominently in sight, 
it might have given pause to any Court about to decide, 
as uijon a mere custom in a particular ease, that this 
qxiite unique branch of the Hindu law, rooted in, and 
inseparably bound uj) with Hindu religion, could in its 
entirety be transferred to large bodies who were not 
Hindus, but had a law and a religion of their own, of a 
totally different and on the whole antagonistic character. 
It is true that this momentous change was brought 
about in the first place with special reference to the 
origin of the Khoj as and Memons. These were originally 
Hindus, who were converted to Mahomedanism about 
five hundred years ago by the Pir Sadrudin. And Sir 
Brskine Perry, whose judgment I am about to deal 
with, was satisfied that notwithstanding the lapse of 
time since their conversion, these peoples had adhered 
to the Hindu law of the joint family. But I doubt 
whether this makes allowance enough for the intimate 
and inseparable interpenetration at all points of law 
and religion among Hindus and Mahomedans. It is 
possible, hut primd facie unlikely, that whole bodies of 
Mahomedans, neglecting the commands of their own 
law and the influence of their own religion, should 
adopt merely by way of custom, the entire complicated 
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and teclinical law of tlie Hindu joint family ; but doing 
so could liardly be due, as Sir Erskine Perry appears to 
think, to inherited traditions, and a kind of religious 
atavism, nor after such adoi)tion could any cogent 
reason be found to sustain the system. On the contrary, 
as time went on and these Mahomedans gradually lost 
sight of their ancestry before conversion, the imi)erative- 
ness of their own law and religion would certainly tend 
to dissij)ate rather tlian encourage any belated inclina- 
tions towards the old faith with its resultant laws that 
might have survived. Much more likely of course 
is the explanation tliat this assimilation is to be 
attribirted to the pressure of surrounding Hinduism. 
But that is quite a distinct cause from that sought in 
these converts having been made from Hinduism. Any 
effects of that cause might reasonably be exjpected to 
have expended themselves and disappeared in, say, a 
century. It is, however, true that the preponderance 
of Hinduism, numerically at least, and its continuous 
pressure on other relatively small bodies enveloped by 
it, has shown itself to be more than once a vera causa 
of these later embedded alien elements assuming more 
or less completely, the general colour and character of 
the surrounding mass. There can be no doubt, for 
instance, but that during the years of theii' weakness 
and dependence for very existence upon the tolerance 
of the larger peoples surrounding them, the Parsis 
became something very like a Hindu caste. On the 
other hand, in estimating the pressure of such forces 
it should not be forgotten that never has the tension 
and vigour of the Moslem faith as a whole been so 
relaxed or spent, in Asia at any rate, as to allow its 
adherent to succumb to the mere dead weight of 
surrounding numbers. And it certainly does seem 
antecedently improbable that converts, who are usually 
most zealous for their new faith, should, a^ a time when 
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Maliomedanism was still aggressively predominant in 
India, have quietly lapsed back under the mere dead 
weight of Hindu environmeiii, into, so far as all the 
practical side of life and business was concerned, their 
former Hinduism. Borrowing a custom from a neigh- 
bouring society is one thing; hut the absoi^ tion of a 
complete group of legal notions in all their rigidity, 
rooted in and indissolubly bound up wiih an alien 
religion, and thus absorbed, regulating the largest part 
of life on its social and economic side, is surely quite 
another. There would be nothing very suiqnising in 
the Khojas and Memons having adopted the custom 
from Hinduism of allowing daughters on an intestacy 
no more than maintenance or dower ; but it need not 
follow from that, even be the custom proved, that 
because that custom is consonant with the notions of 
the Hindu joint family and directly opposed to the 
Mahomed an law of succession, that those who had 
adopted it had at the same time voluntarily and consci- 
ously adoijtcd along with it, eveiy otiier legal incident 
of the Hindu joint family. And it may now be very 
confidently asserted that whether or not the Khojas 
and Memons of this Presidency had in 1847 adopted 
customs based on the law of the Hindu joint family, had 
those customs not been rather hastily, as I cannot 
help thinking, stereotyped by judicial decisions, they 
would long before this, with the expanding commercial 
prosperity and industrial enterprise of these peoples, have 
been utterly repudiated and abandoned. But a course of 
decisions beginning with The Kojahs and Memons case^^'^ . 
which I shall now examine, soon rivetted the fetters of 
the law of the Hindu joint family upon these and later 
other Mahomedan groups in this Presidency ; so that 
it now remains to be seen whether it is possible to undo 
wliat has been done, and so relieve these progressive 

(iJ (1847) Pjuy 0. C. 110. 


463 


VOL. XXXVIII.] BOMBAY SEEIES. 

and wealthy communities from wliat I believe is 
generally coming to be felt an intolerable .burden. 
Take this comparatively small case as an example. But 
for the extension or supposed extension of the Hindu 
law to Khojas in all matters of property, succession and 
inheritance, no litigation of this kind would have been 
possible, nor would an energetic ti’ader like the defend- 
ant 2, Ismail, have been put to the risk of being obliged 
to share his property, undoubtedly in fact whatever 
fanciful theories of law may be woven about it, the 
result of his own skill and industry, with a brother and 
nephews who can have no remotely conceivable moral 
or equitable right to a penny of it. 

What Sir Erskine Perry had to try in Hirbae v. 
Honahab'-^^ was a narroAV question of an asserted custom 
amongst these sectaries. The plaintiffs claimed under 
the Mahomedan law (the authority of the Quran) 
their share of their father’s estate. The defendant set up 
a custom of the Khojas by which daughters were 
entitled to no more than maintenance and dower. Ex- 
actly the same point was in controversy in the connected 
case. But it will be seen from the judgment that at tha\ 
time the Memons occujpied a better social position than 
the Khojas, and were already i-ecognized as a flourishing 
and progi’essive community. Part of the reasoning 
then, contained in the first part of the judgment, is to 
be restricted entirely to the Khojas as they then pre- 
sented themselves to the learned Chief Justice. 
Although the Khojas ',vere described as generally poor, 
illiterate and ignorant of their own law and religion, a 
considerable sum must have been directly or indirectly 
at stake. The estate of Hadjlbhai Mir Ali is stated to 
have been about three lacs of rupees. A custom, as yet 
res Integra, was to be proved ; yet it appears that all 
the evidence was recorded in two days. In that short 

(i)‘(1847) Peny 0. C. 110. 
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time tlie learned Chief Justice says that a great deal 
of oral evidence fairly representing the views of the 
entire sect was taken. What a contrast between those 
days and these ? Were such a suit to come up for trial 
in this High Court today it is safe to say that it would 
occupy months. And it certainly does seem surprising 
that within the compass of two days the Court should 
have been able to get evidence enough to satisfy itself 
upon so large and vital a question as that which was 
then determined. It is significant too that the learned 
Chief Justice very plainly thought that by affirming 
the alleged custom he was conferring a benefit upon the 
Khojas and Memons, and giving legal sanction to a 
venerated and highly prized usage. This is clear, I 
think, from that part of the judgment in which the 
question of how far the Ie,r loci should be applied is 
elaborately and learnedly discussed. It is part of Fate’s 
grim irony that what was meant to be so great a boon 
should have with the lapse of time turned out to be a 
grievous burden. In 1847 tlie Khojas collectively were 
a scattered ignoj'ant sect, residing princiirally in Cutch, 
Kathiawar and Bombay, whose commercial activities 
had not extended much beyond retail business on a 
very small scale, and many of them dressed lilce the 
Hindus, one of whose customs they were interested at 
this time in upholding. But today the Khojas like the 
Memons are far from being illiterate, have made great 
strides in social and commercial development, and for 
their nttin1)ers are probably as rich and thriving an 
industrial commnnit 3 ’ as any lo be found in the Empire. 
TJ]er{‘ i.s jirobably not an intelligent leadei*, or fairly 
representative man in the whole sect, who would not be 
pleased to be relieved of tliis nightmare of the Hindu 
law of the joint family hanging over all his business 
activities. The case was different even then with the 
Memons, and Sir Erskino Perry notes that having 
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regard to tlie great amount indirectly at any rate 
involved in liis decision it is likely that the decision of 
the Privy Council will be invited. It would not thei'e- 
fore be fair to criticize this judgment from a point of 
view suggested bj^ the fli’st part of it alone, or to doubt 
that it would have been or might have been different 
had the state of both Khojas and Memous in 1847 been 
what it is today. But I cannot too strongly insist upon 
the extremely restricted scope of the enquii y . It was 
restricted to one alleged custom and that alone, namely 
the custom of excluding females from any share in a 
paternal estate. As far as I can see, and I have read the 
whole judgment very carefully, and I may say wdth 
interest and admiration, the learned Chief Justice never 
meant lo decide or supposed himself to be deciding 
anything more. Tt v/as a custom which all that was 
influential and likely to bo audible in the sect, was 
interested in affirming ; those who pleaded against it 
for tlxeir rights under their own law -were young 
defenceless women. Even today the Khojas axid 
Memo ns would lorobably not object to the continuance 
of that custom standing alone. But parts of the learned 
Chief Justice’s judgment, which are really no moi’e 
than oixitcr, appear to pre-suppose us the ground of his 
decision a view that the Khojixs and Memous had adopted 
not oixly this custom ixut the wliole of the Hindu law 
to wlxich it owes its origin. If the judgment be strictly 
analysed it will be found to go no frirther than this. 

(1) That a reasonable custom alleged and proved to 
have existed among a class, and noi opposed to the 
written law of the ruling power (meaning here the 
English Statute Law), may be sanctioned by the Court. 

(2) That the words in the Charter of tlie Supreme Court 
“ Law and usages of the Mahomedans ” did not pre- 
clude a custom being legally recognized although it 
might conflict with tlie Divine law of the Quran. 
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(3) Tliat tliis particular custom was proved to exist 
among both Memons and Khojas. (4) That for the pirr- 
poses of that case, the lex loci must be subordinated to 
the personal hiAV of the litigants and that old well estab- 
lished usage, not conflicting with any written law of 
the ruling power, was part of that personal laAV and 
ought to ])e enforced by the English Courts. I hope 1 
may be permitted to say that Sir Erskine Perry’s - judg- 
ment in this case is one of which tliis High Court may 
well be proud. But it cej-tainly does not go the length 
or anywhere near the length to wliicli it aiii^ears to haA^e 
been carried later. 

The next case in chronological order is Ganghai v. 
Thavar Mnlla^^K This was a suit or petition by 
Gangbai (who must, I think, liaA^e been the same 
Gangbai, plaintiff v. Sonabai in the Khoja case just 
discussed) to haA'e a clmritable bequest contained in the 
Avill of Rahimatbai widow of Sajan Mir Ali set aside 
and to have her wliole oue-fourth of the residuary 
estate so becxueatlied in clmrity, as the sole heir of Sajan 
Mir Ali. It is pretty clear from l]}e form of tire petition 
that AAdiatever Sir Erskine Perry had decided or meant 
to decide in the Kojahs and Metnons caHd^\ neithej- the 
petitioner here, nor her legal ad\dsers, nor the Court, 
understood that decision to have made the entire Hindu 
law of the joint family applicable to these Khojas. 
Else of course there could haA’e been no question of the 
widow making a will at all. The point actually de- 
cided is quite unimportant but the case is interesting 
because it illustrates the almost hopeless confusion of 
thought, AA’hich preA’ailed at that time in the Court, 
OA’er questions of Hindu and Mahoniedan law. The 
judgment AA’as deliA’ered by Sir MattheAA^ Sausse, Avho 
says : “ It appears that Rahimatbai Avas a female 
of the Khoja caste, which, although Muhainadan in 
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religion, has been held to have adopted, and to be 
governed by, Hindu customs and laws of inlieritance.” 
I pause here to observe first that the Khojas are not a 
caste. Sir Erskine Perry is careful to call them 
sectaries. The use of the word “ caste ” implies that 
they were rather Hindu than Mahomedan and goes a 
long way towards begging the crucial question. But 
what follows illustrates still better the extremely loose 
way in which law is made by judicial decisions. It 
certainly was not held, as I have just pointed out, that 
the Khojas and Memoirs had adopted Hindu customs 
and laws of inheritance generally. Not a word, I 
believe, will be found in Sir Erskine Perry’s judgment 
to support the proposition that he held that the Khojas 
had adopted tire Hindu law or laws of inheritance. 
AVhat he did flnd*was that a single particular custom, 
which belongs rather to the Hindu than the Maho- 
medan law, was proved to exist among Khojas and 
Memons. Later the learned Chief Justice says Now 
represents the rights of the Khoja or Hindu heir-at- 
law.” Again it is assumed without any evidence that 
Khoja and Hindu are interchangeable terms when 
prefixed to the words “ heii’-at-law ”, an assumption, it 
Is submitted with respect, for which there is absolutely 
no foundation. 

In 186G In the Goodh of MuIhaP-^ was lecided. It 
was held by Couch, C. .1., that by the custom of Khojas, 
when a widow dies intestate and without issue, pro- 
perty acquired by her from her deceased husband does 
not descend to her blood relations but to the relations 
of her deceased husband. Hei'e we come in limine 
upon another instance of that confusion of thought or 
loose use of language which hangs like a pall over this 
branch of the law. The actual point decided was that 
there was a custom proved amongst the Khojas (by the 
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eYidence of tliree witnesses only as far as I can see) 
wliicli entitled tlie liusband’s relatives to succeed to his 
widow’s estate, if she died intestate, in preference to 
her own kin. What is reinarkahlei s that it appears to 
have been taken for granted in the statements of the 
witnesses quoted that a Khoja widow could %vill away the 
whole of her husband’s estate, which is as inconsistent 
with the Hindu as with the Malioinedan law’. The 
learned Chief Justice says (page 284) : “ I agree with the 
observations of the counsel for the caveator, that the 
law by which the Khojas are governed is not, properly 
speaking, Hindu lawq but i^robably that law modified 
by their own peculiar customs ; and I think it has been 
sufficiently establislied, that there is a Khoja custom 
which excludes the wife’s relations from succeeding to 
property sirch as this.” All the comment which such a 
pas.sage requires is that it appea)-s to assume that in the 
first insfance Khojas would be governed bj’ the Hindu 
rather than tlie Mahomedan lave, and that it would 
lie on any Khoja so alleging to prove that the Hindu 
law had bee]i modified by some Khoja custom. With 
great submission, that inverts the order of procedui’e. 
For surely in every case, except those in wdiich a custom 
has already been legalized, it is to be presumed that 
the Khojas being Mahoniedans are governed by the 
Mahomedan law until a contrary custom has been 
established. 

In 1874 Shi?'Ji Hasam v. Daiu Mavji Kho]'a^^'> was 
decided, and it is from this time onward that the law 
becomes more definitely stoj-eotyped. The case is com- 
monly smumarized thus : “In the absence of snflicient 
evidence of usage to the contrary, the Hindu law is 
applicable in matters relating to i^roperty, inheritance, 
and succession among Khoja Muhammadans.” It 
■will be noted that if this correctly represents the 

W (1874) 12 Bom. H. C. E. 281. 
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decision a great step has been made. Now, it is to 
be presumed that Khojas, although Mahomedans, 
are governed by the Hindu law in all matters relating to 
“ property ” as well as succession and inhei-itance. It, 
tiierefore, becomes necessary to examine this Judgment 
with some closeness. In the first part of the judgment 
devoted to the question, whether the property of the 
deceased had vested in the District Court, all that I 
need notice is that the learned Chief .lustice Sir Michael 
Westropp speaks of Shivji as a coparcener ” and 
again as the manager of an undivided Hindu family. 
So far it appears to be taken for granted that the Khojas 
are governed by tlie Hindu law of the joint family, a 
proposition for wliich until tliis judgment there is 
absolntely no authority, I believe, to be found anywhere. 
The learned Chief .Justice proceeds next to considei’ the 
contention that Kliojas are not necessarily governed by 
the Hindu law of the Mitaksliara. He refers to the 
ccuise celebre of The Advocate General ex relatione Daya 
Muhammad v. Muhammad Husen Hiisenhh decided 
in 1866 by Sir Joseph Arnould, but does not appear to 
deduce anything from it. He then goes on thus 
(page 291) : “ But in matters relating to property, 
succession, and inheritance, the Khojas appear to have 
retained to a considerable extent the Hindu law. In 
Hirhae v. Sonahae^^'^ they succeeded in showing that 
the Koran did not govern the order of s accession 

amongst them (Then after setting forth the facts 

of that case and merely inferring from those facts that 
Sir Erskine Perry’s decision went mucli further than 
in fact it did, he goes on—). The traditionary doctrine 
of the Supreme Court and of the High Court has, for 
upwards of, at least, twenty-five years, been that, in the 
absence of proof of special usage to the contrary, the 
law applicable to Khojas is, in matters relating to 
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property, succession, and inheritance the Hindu law 
as administered in this Presidency. Accordingly, in 
Gangbai v. Thavar we find Sir Matthew 

Sausse, 0. J., saying that the Xhoja caste, although 
Muhammadan in religion, has been held to have adopted 
and to be governed bj^ Hindu customs and laws of 
inheritance.” 1 pause here to repeat that, while 
undoubtedly Sir Matthew Sausse does say that, it is 
apparently a mistake, since I am unable to find any case 
in which anything nearly as wide as that ever was 
decided, “/n the Goods of Mt(lbai^^\ already mentioned, 
it was held that when a Khoja widow dies intestate 
and without issue, property acquired by her from her 
deceased husband descends to his relations, and not to 
those of the widow.” I pause again to point out that 
my critical esaininution of that case shows tliat it does 
not pj’etend even to decide more than the narrow 
question before it, namely, which is first in succession 
to a Khoja widow holding her Inrsband’s property, her 
own or lier husband’s kin? and expressly leaves it in 
doubt, to what extent the Khojas are governed by the 
Hindu law in other matters of property, succession and 
inheritance. The learned Chief Justice goes on : “ In 
a contest for administration in a case of intestacy, which 
has lately arisen l)etween the mother and widow of a 
Khoja at the Ecclesiastical Side of the High Court, and, 
aftei' occuitying Sir Charles Sargent maiiy days in hear- 
ing, now stands for judgment, the Ecclesiastical 
Registrar has collected several precedents at that side, 
— some being cases disposed of by the Court and others 
by the Ecclesiastical Registrar. In all, the Hindu law, 
as indicating the person entitled to succeed to the 
2 troiterty, would seem to have been taken as the guide 
in granting letters of administration, except in one or 
two instances, in which the person so entitled expressly 
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consented to the grant to another.” This I take to he 
the real foundation of the decision for, as I have sliown, 
the other cases cited so far certainly do not support it. 
But what is this ground ? It is so vague that it can 
hardly bo examined. But put at the highest it seems 
to be no more than this, that in intestacies on the 
Ecclesiastical Side, the Hindu law is followed in choos- 
ing the heir. Whether tliat practice be warranted or 
not, it is surely insufficient to be the basis of so wide a 
proposition as that the Khojas as'e governed by the 
Hijidu law in all matters relating to “ projierty, succes- 
sion and inheritance ”. 

The learned Chief Justice then cites the case of In 
the Goods of Vallu Musani, decided in 1855, where 
administration was granted by the Court to an undivid- 
ed brother of the deceased in preference to his widow. 
I am unable to find that case, but I do not think it 
would throw much light on the problem I am trying 
to solve. For here again the entire question is begged 
when the brother is described as the “ undivided ” 
brother of the deceased. Upon these materials the 
learned Chief Justice concludes : “ We think that we 
must consider it as the settled rule in Bombay that, 
in the absence of sufficient evideiice of image to the 
contrary, the Hindu law is applicable in matters 
relating to property, inheritam e, and succession 
amongst Khoja Muhammadans. 'Jhere has not been 
any evidence that, in such a case as the present, 
there is in Bombay any usage amongst Khojas opposed 
to the Hindu law. And no evidence has been given to 
the effect that the ordinaiy rul ' in Bombay, viz., 
that of the Hindu law, is not applicable to Khojas at 
Thana. We think, therefore, that we are bound to apply 
to them the Hindu law.” In this way the conclusion 
is very summarily reached, a conclusion fraught with 
disastrous consequences to the Khoja community, that 
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the Khojas are sxrbject to the Hindu law in all 
matters relating to property, succession and inlieritance. 
I have traced the process step hy step from its innocent 
beginning to its completion in this judgment. No one 
who reads the cases critically can help admitting 
that from the first the learned Judges, responsible for 
these far reaching decisions, have enlai'ged Sir Erskine 
Perry’s decision per saltmn. It is easy to say that 
this or that has ‘‘ been held ” or that the “ traditionary 
doctrine of the Supreme Court and the High Court” 
has been this or that. But examination show^s that 
what is thus declared in general terms to have been 
held, never has in fact been held, and that the “ tradi- 
tionary doctrine of the Supreme Court and the Higl) 
Court” is a very unsound foundation for the large 
conclusion based upon it. 

In the Goods of Hahimhhai : Hlrbai v. Gorhai'^'^ was 
decided by Sir Charles Sargent in 1875. It was here 
held that a motlier was entitled, by the custom of the 
Khojas, to the niainxgement of the estate, and therefore 
to letters of administration in preference to a wife or 
sister. Here for the first time since 1817 we find in the 
opening passages of Sargent, J.’s judgment an accurate 
statement of what really was decided in The Kofahs 
and Meinoas'' case^^'> by Sir Erskine Perry. The learned 
Judge goes 0 ]i (page 300) : “ But it was said that in any 
case, since the judgment of Sir Erskine Perry, an 
uniform practice has ijrevailed in this Court in the 
exercise of its ecclesiastical jurisdiction, both in its 
contentions and non-contentions business, of admini- 
stering the Hindu law of inheritance in the absence of 
proof of any special custom to the contrary. Now an 
examination of the records of the Ecclesiastical Side of 
the Supreme Court (during the interval of sixteen years 
which elapsed between the date of Sir Erskine Perry’s 
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decision and 1863) shows that there were as many as 
ten applications for letters of administration to Khoja 
estates, seven of which were disposed of by the Kegistrar 
as non-contentions business and three by the Court 
itself.” (The learned Judge then deals with the in- 
stances.) The learned Judge then proceeds : “ It is to 
be remarked that in all these cases, with the exception 
of two, the widow either apiolied for administration or 
entered a caveat, and that in all administration was 
either given to the widow, or, if not, it was with her 
consent, or under special circumstances, analogous to 
those of an undivided Hindu family, as in the case 
of Vallu Musani. It may be said that it would be 
unsafe to draw any positive conclusion from these 
scanty materials as to what the practice of the Court 
really was, although they undoubtedly point to such 
a praclico as 1 have stated, and are difficult to explain 
on any other supiDOsition.” The learned Judge then 
finds strong corroboration elsewhere, and cites the case 
of GancjbaL v, Thaoar The learned Judge 

also notices the case of In the Goods of He 

concludes : “ This summary of the decisions of tliis 
Court, as well as of the cases disposed of by the 
Eegistrar in the non-contentious business, explained by 
the remarks of Sir Matthew Sausse in Ganghai v. 
Thavar satisfactorily sliows, I think, that the 

Khojas have, for the last twenty-five years at least, been 
regarded by the Court, in all questions of inheritance, 
as converted Hindus who originally retained their 
Hindu law of inheritance, which lias since been 
modified by special customs, and that an uniform 
practice has prevailed during that period of applying 
Hindu law in all questions of inheritance, save and 
except where such a special custom has been proved.” 
Now assuming that the conclusion reached by the 
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learned Judge ujion a careful examination of all tlie 
materials then available be correct, it ought not to be 
illegitimately extended. What Sargent, J., held was 
that in matters of succession the Khojas were governed 
by the Hindu law. But in the iiarticular case he found 
a practice utterly o])posod to the Hindu law, proved. 
The co.ieludiug part oi his roasoniug ([noted above 
suggests this comment. Admitting that the Khojas 
'were Hindus before their conversion it would not 
necessarily follow that they “ originally ” took over with 
them into their new faith, the whole of their old law 
founded on their old religion, and that it is only by 
gradual modifications that they have departed from it. 
Tlie contrary is much more likely to be true. For 
converts, as previously observed, are usually zealots, and 
in the flash of conversion would be most unlikely to 
retain anytliing wliicli iii a peculiar degree linked them 
with the faith tliey had deserted. What probably 
happened was lijat as the fervour of their Maho- 
medauism cooled, and they felt more and more the 
surrounding pressure of Hinduism, they insensibly 
re-adopted many of the customs and notions belonging 
to Hindu law and religion. It is historically probable 
that the numerous Catholic converts to Christianity of 
the western coast of India, who can now hardly be 
distinguished from their Hindu neighbours, were at the 
time of their conversion very zealous and orthodox 
Christians. The point is of no practical importance. 
For adopting Sir Charles Sargent's conclusion, it goes 
only this lengih that in mat tots of succession it lies 
upon Khojas, who assert a custom opposed to the Hindu 
law, to prove it. That is a much more cautious state- 
ment of the real state of the law, and based on much 
more solid material, than the Avide itroijosition that 
until the contrary be proAmd Khojas must be taken to be 
governed by the Hindu hnv iji all matters relating to 
property, succession and inheritance. 
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Tins case Avcnt up on appeal and Westropp, 0. J., in 
delivering judgment said (page 3:21) : “ It is, however, 
evident fi’oni Avliat has been saidtliat the Khojas are not as 
firmly bound in matters of .succession and inheritance by 
the H indu law a s IsEuli ammada n s jiroper are by the Muham- 
madan law, 01 ’ Hindus by the Hindu law.” . . . "‘Now it 
is manifest that such a state of the law must greatly 
encourage litigation, and we cannot lielp thinking that 
it would be most desirable that ihe Government should 
take steps, as was done in the case of the Parsis, to 
ascertain the viotA’s of the majority of rhe community on 
the subject of succession, and shouhi then pass an enact- 
ment, giving elleci to those vieAvs.” 

I emphatically indorse tho.se obseiwations of the 
learned Chief Justice though 1 doubt whether if what 
really liad been decided in every case as yet noticed, 
excejpt Shir/i Hamm v. Data Marji Khoja^^\ had been 
clearly realized the mischief to wdiich Westropp, 0. J., 
adverts, need have been so serious, as it has since 
undoubtedly become. If the Khojas had been left under 
the Mahomedan laAV in all matters except tliose of 
intestate succes.sion pj'oper, that is to sa^^ cases arising 
upon an intestacy, some of the heaviest cases which 
have sijico taken up the time of the Courts and exhausted 
the moneys of the litigants, need neA'er have been heard. 
The present is a case in point. Even so I think the 
decisions have gone much too fai’. For the analysis I 
have bestoAved on the cases, re Areals the trut]}, that only 
tAVO true customs were set up before the decision of 
(Sargent, J., in GorhaUs case‘-^\ namely, the cu.stom of 
excluding daughters from the share they Avould ordinarily 
haAre been entitled to under the Mahomedan law, and 
the custom of preferring the husband’s male relatives to 
the widow’s kin in succession to property received by a 


1913. 


Jan 

Mahomf.k 


V. 

Datu 

.Tafper. 


W (1874) 12 Bom. U. C. 11. 281. 


(2) (1875) 12 Bom. II. U. R. 294. 


476 


THE INDIAN LAW EEPOETS. [VOL. XXXVIII. 


1913. 


Mahomed 

V. 

Datu 

Jaffer. 


\ 



Khoja \\’ido\v Troni h er cleceaaed husband. Gorha /’.s' canc 
adds a third custom which is neither consistent with 
Hindu nor Mahomedan law, namely, that the mother 
is entitled to administration before the widow. The 
root of all the mischief, that is really dangerous, is to be 
found in the assumption made by tlie Court ever since 
Gangabai v. Thavar that the Khojas were to be 

presumed to be governed bj” the Hindu law in aU matters 
of succession, inhei’itance and (since Shivji’s till 

once more modified by Ahmedblioy Huhibbhoy v. 
Cassiimbhoy Ahmedbhoy'-*'^) “property”. This pre- 
sumption suddenly makes its appearance springing from 
nowhere, rooted in nothing but “ the traditional practice” 
of the Supreme and High Court and one or two obite)^ 
dicta of Sansse, C. J., in Ganghai v. Thavar Mulla'^. 
I say obiter dicta for the point which had to be decided, 
and was in fact decided, was this and this only, whether 
a certain bequest to charity was bad for uncertainty. 
The decision turned upon the xiso of the English word 
“ charity ” in an English will, and it appears to me that 
it was entirely unaffected by the ratlier strained, T 
should be inclined to say, irrelevant argument out of 
which those observations of the learned Chief Justice 
arose. It seems to have been contended that because the 
Khojas were a “ Hindu caste ” in the eye of the law, the 
use of the word “ charity ” in the will of a Khoja woman 
must be a translation of the Hindu word “ Dharam 
G-ifts to “ Dharam ” have been held void for uncertainty, 
therefore this gift must be void. Sausse, C. J., while 
seeming to accept the premiss that the Khojas were a 
Hindu caste for all purposes of succession and inheritance 
(which was going much further than any case decided 
up to that time), held that as the will was in English 
drawn under English advice, “ charity ” was not to be 
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read as a mere tj'aiislation of “■ Dharam ”, but in its 
English legal sense, and so the gift was good. I am 
unable to agree with the later oihnion that these dicta 
of Sausse, 0. J., wei’e more than oh iter. 

And as to the other root of this presumption what is 
to be said for the “ traditionary practice ” extending 
over a period of twenty-five years ? It turns out to 
consist of ten cases in the sixteen years following on 
Sir Erskine Perry’s judgment and of tliese seven were 
non-contentious. In the next nine years there were 
very few cases, and it would probably be within the 
truth to say that this traditionary i^ractice rests upon less 
than half a dozen contentious cases disposed of, on the 
Ecclesiastical Side of the Court. It might be argued 
that the form of the petitions even Li the non-contentious 
cases shows clearly tit at the parties interested launched 
their petitions on the understanding that the Hindu 
law governed them. But I attach little or no importance 
to any such consideration. For the form of p>leadings 
is pretty sure to be moulded by the views of practitionei's, 
and it is clear that the pi’ofession jumped early to the 
conclusion that the Khojas were only Mahomedan in 
name, while in fact and in the eye of the law, they were 
a “ Hindu caste ”. The trutli is that the oiigiii of the 
series. Sir Erskine Perry’s decision, does not raise any 
such presumption at all, but the exact contrary. That 
learned Chief .Justice appears to have thrown, and very 
rightly, the onus of proving a custom opposed, not to 
the Hindu but to the Mahomedan law, uiion any 
Khoja alleging it. And it is very difficult to account 
rationally, except upon the supposition of sheer 
misunderstanding, for the sudden inversion of this pro- 
cess which so soon came into vogue and appears to have 
met with the approval of the Court. Up to this point 
then, the point from which it is generally thought by 
the profession, the law became settled to this effect. 
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that in ail matters relating to property, snccession and 
inheritance the Khojas were to be presumed to be 
governed hy the Hindu law, until a custom to the 
contrary was proved, I hope T have shown that if so 
settled at all tlie law was settled on tlie most insecure 
basis. T have paused here because the decision in 
Shivji Hasam v. Datu Mavji is commonly ci ted 

as having finally laid down this rule, which has subse- 
quently undergone at least one most material modification, 
and partly because 1 want to point out that what had to 
be decided and was in fact decided in ShiajPs had 
nothing whatever to do with either succession or inherit- 
ance, but grafted on the law of the Khojas a dominant 
feature of the Hindu law of the joint family. 

I do not think it can seriously be contended, wdren all 
tlie available matmaals have been thoroughl 3 ’ examined, 
that there was auj’ warrant cither in the case law or 
the traditioiud praci ice of the Court, thcxi extant, for such 
an exiettsiou of all lu'cvious decisions. 

The case in question came before the Court as a special 
appeal ; it appears to have bccji tj-eated in the lower 
Courts as though it were an ordhiary case under the 
Hindu law ; I do not think anj’' special custom either 
in derogation of the general Mahoinedan or Hindu latv 
was set up or proved. But the learned Judges appear 
to have pj’oceeded saltum from the premiss that the 
Khojas before conversion were Hindus, one or twn 
decisions showing that in matters of succession customs 
analogous to the Hindu law of the joint family had been 
proved, and a practice on the Ecclesiastical Side of the 
Court presuming that in matters of succession the 
Khojas were governed by Hindu and not by Maho- 
medan law, to the very much wider conclusion that in 
all matters relating to property, succession and inherit- 
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ance, tlae5^ wore pj'osuniecl to be so govei’ned till tbey 
could prove a local custom to tlie contrary. 

Next follows in 1877 tlie case of JRahimatbai T. 
Hirbai^^^ wbicli was decided in tlie first Court by Sargent, 
J., and on appeal bj?^ Westropp, 0. J., and Green, J. This 
was a seciuol to tlie case of Birbai v. GorbnP'^. Goi’bai 
having died made a will in favoui- of Rahimatbai. 
Hirbai the widow claimed her deceased husband’s 

•ft 

estate. All that is important in the judgment of the 
first Court for my jiresent purpose is the seventh issue 
and the manner in which it w^as disposed of. That 
issue was whether in matters of inheritance the Khojas 
were not governed by the Hindu law, unless a custom 
to the contrary were proved ; and Sargent, J., decided 
that they were, merely on the strength of his own 
decision, confirmed in appeal in the previous case of 
Hirbai Y. Gorbai^^\ Westropj), C. J., in giving judgment 
said (page 39) : Both of these propositions are contrary 
to Hindu law ; and as it is now a settled rule that, in the 
absence of proof of a special custom to the contrary, 
Hindu law must regulate the succession to property 
amongst Khojas, it is clear that the burden of jiroving 
such special customs lay upon the defendant Rahintatbai 
who put them forward.” Thus we see in what a 
sudden summaiy manner the law became “ settled ”. 
Sargent, J., and Westropp, C. J., were responsible for the 
previous judgments in Shioji Basam v. Batu Mavji 
Khoja^^^ and Ifirbai v. Gorbai^^\ respectively, so that 
it is not surprising that they should have regarded 
those decisions as final. But I have pointed out 
above, after tracing the history of this doctrine 
from its origin to this stage, what were the real 
and the only grounds for the statement henceforward, 
for a time at least universally accepted, that this 

W (1877) 3 Bom. 34. (4 (18T4) 12 Bom. H. C. E. 294. 
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far reaching question was settled. This case adds 
nothing’ whatever to the reasoning of the previous 
cases ; it is instructive because it shows how easily case 
law is supposed to be settled. In none of the inter- 
mediate cases, the steps by which this conclusion was 
reached with tho single exception of Sargent, J.’s judg- 
ment in Hirbai v. G-orhai^^K was any real attempt made 
to analyze the contents of the preceding judgments, to 
state them accurately and define their true scope. I 
have shown that every lime something was assumed to 
have been held, which never had been held, or that an 
inference was drawn from materials in themselves quite 
insufficient to sitstain that inference. But in a small 
Court, where the leading practitioiiers remain for years, 
have themselves probably been engaged in most of the 
eases and so contributed by thcii” arguments to the 
decisions, and are afterwards called on to advise on 
each iresh litigation, it is only natural that they should 
advise the use of terms appropriate to wlial they believe 
to be the law a]>plicabie. That is why in all these suits 
we now find the pleadings couched in terms taken from 
the Hindu law of the joint family. 

In 1880 In re Haji lamail Haji Ahdiila'^'^ was decided. 

This was a probate case, and it was held that Cutchi 
Memons were not Hindus within the meaning of 
section 2 of the Hindu AVills Act, and therefore probate 
to take efliect throughout India cannot be granted in 
the case of a Cutchi Mem on testator. Cutchi Memons 
are Mahomedans to -whom Mahomedan iaw^ is to be 
applied except when an ancient and invariable special 
custom to the contrary is established. Wesu’opp, C. J., 

In delivering the judgment of the Court said (page 460) : 

“ We know of no difference between Cutchi Memons 
and any other ilahoniedans, except that in one point 
connected with succession it \vas proved to Sir Erskine * 
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Perry’s sati.sfaction that they observed a Hindu usage 
which is not in accordance with Mahomedan law .... 
Under these circumstances we must hold them to be 
Mahomedans to whom Mahomedan law is to be applied, 
except when an ancient and invariable special custom 
to the contrary is established.” It is a pity that the 
same view was not consistently held from 1847 about 
Khojas. Both sects were on virtually the same footing 
Ijefore Sir Erskine Periy. But in the case of the Khojas 
the major premiss almost immediately became inverted, 
while even in the case of asserted customs a relaxation 
of the general rule was permitted and cai-rietl great 
lengths ; apparently because the Courts were uncertain 
whethei’ they really were Mahomedans or Hindus. 

Here we Unci the effect of Sir Erskine Perry’s judg- 
inent so far as it touches Cutchi Memons accurately 
repeated, and the correct legal consequences attached to 
it. Yet in all modern arguments at this bar, which 1 
have heard, and I have heard a great many fi'om the 
leaders of the profession, it has always been taken for 
granted that Cutchi Memons and Khojas stand in the 
same relation to the Hindu law% and no distinction has 
ever been made between them. 

The next case of importance is again a Cutchi Memon 
case, Mahomed Sidic/c v. Haji Ahmed^^\ decided by 
Scott, J. A Cutchi Memon had made a will. It was 
cliallenged on the ground that the property disposed of 
was “ ancestral family property ” and the will was held 
invalid on the ground that Cutchi Memons like Hindus 
had no power to dispose by will of ancestral family 
propei’ty. 

It will be convenient to quote the more material 
passages from the judgment as they occur. The learned 
Judge says (page 9) ; “ The property disposed of by the 

w (1886) to Bom. 1. 
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wills (I sliould note that two wills were in dispute) 
consists entirely of profits made in a business started 
by the four brothers, Ismail, Abdsatar, Hassan and 
Ahmed, in 1845, under the partnership name of Haji 
Abdula Nur Mahomed, their father. It is now con- 
tended that the wills deal with joint family property, 
and are consequeiitly invalid, and ought to be set aside 
. . . that the estates of the two deceased brothers, re- 
spectively, should be divided amongst the two families 
in accordance with the rules of Hindu law .... First 
comes the general question, — the parties are Cutchi 
Memons — what is the law apj)li cable to that community 
with respect to inheritance ? Is it Hindu law ? Is it 
Mahomedan law ? Or have the Cutchi Memons created 
for themselves by their conduct, since their conversion, a 
special customary law which differs from Hindu law, 
inasmuch as it recognizes no distinction between 
ancestral and self-acquired property ; and from the 
Mahomedan law, inasmueli as it gives a man unlimited 
power of dispo.snig’ of all his projpei'ty l)y will ? . . . The 
intimate connection between law and religion in the 
Mahomedan faith justifies the presumpUon that convei'ts 
to that faith, apart from any evidence of customs which 
the community may since theii' conversion have volun- 
tarily imposed upon themselves, would be governed by 
Mahomedan law. This presumption has received the 
sanction of the Privy Council, where their Lordships 
say ‘but the written law of India had prescribed 
broadly that in questions of succession and inheritance 
the Hindu law is to be applied to Hindus and the 
Mahomedan law to Mahomedan s,’ and in the judgment 
delivered by Lord Kingsdowm in Ahraliam v. 
Abraham''^'* it is said that “ this rule must be under- 
stood to refer to Hindus and Mahomedans, not by birth 
merely but by religion also.’ But at the same time it 
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ia quite clear that, wliere tlic natives of India are con- 
cerned, usage must override the presumptions of general 
law in matters of inheritance amongst converts to a 
new religion, just as much as in other matters .... The 
principles applicable to this case, therefore, may be 
stated as follows : — The general presumption is that the 
Maliomedan law would govern converts from the Hindu 
religion to Mahoinodanism. But a w^ell-established 
custom in the case of such converts to follow their old 
Hindu law of inheritance would override that general 
presumption.” I pairse here to point out what lias 
often occurred to me, namely, that a custom needs to be 
proved in each case as a custom, and that so large a 
custom as tliat of incorporating a complete widely 
ramifying and highly technical branch of law bodily 
from anotlie]' religion and law, seems to me wider than 
any custom which has ever been proved in any Court. 
“ And a usage establishing a special rule of inheritance 
as regards a special kind of property would be given 
the force of law even though it be at variance with both 
Hindu and Maliomedan law.” I am in entire agree- 
ment with the learned .Judge so far. Condensed, what 
lie starts with is this. The Maliomedan law must be 
presumed to govern the Cutchi Memons and by a parity 
of reasoning the Khojas ; but anyone alleging a special 
custom in derogation of it may prove it if he can, and 
well proved the Court will support it. Now let us see 
how the learned Judge applies his princiiile. “ Have the 
Cutchi Memons bj’' their conduct shown that they re- 
tained the Hindu law of inheritance as the customary 
law of their community ? ” (I note on that again that 
the proposition appears to me much too wide. To make 
out such custom by conduct would require literally 
a thousand well established instances of every feature 
of the Hindu law of the Joint family adopted by 
the Memons. Not only would they have to prove parti- 


191 . 3 . 


Jan 

Mahomed 

V. 

Datu 

Japfer, 


484 


THE mDIAN LAW EEPOKTS. [YOL. XXXYIII. 


1 


1913. 


Jan 

Mahomed 

V. 

Datu 

Jaffbr. 


# 



ciilar rules of succession upon intestacies, but also the 
rights of the manager, rights of enforcing partition as 
between members (see later AlimecTbhoy Huhtbhhoy v. 
Cassumhhoy Ahmedhlioy'^'>) and to those might be 
added many others, each one of which would need 
separate and elaborate proof.) “ That question has been 
decided in the affirmative by a series of decisions in 
this Court.” (These are the decisions I have already 
criticized and with great respect I submit that they 
have not decided anything of the kind.) “ Cutchi 
Meinons appeared as litigants in 1847 ... it was there 
held by Sir Erskine Perry that as j'egards Cutchi- 
Memon females, the Hindu order of succession applies, 
although it is opposed to that prescribed by the Koran.” 
(I have shown that what Sir Erskine Peri’y did hold was 
that a slngl e custom excluding daughters from inheritance 
was pj'oved. That happened to be in accordance with 
the pi'inciples of Hindu, and opi)Osed to the principles 
of Muhomedan, Jaw,- aud that is all.) The learned 
Judge then proceeds to discuss the materials available 
on the Ecclesiastical Side of tiie Court, which are much 
richer in the case of Memons than Khojas, and concludes 
from these that the Hindu law has long been recognized 
in this Court as governing both Memons and Khojas. 
Upon that I need say no more than that very few of 
these were contentious cases, and doubtless in large 
measure owing to the opinion of the profession, it was 
taken almost for granted that in these matters of succes- 
sion the Hindu law did apply. But in none of these 
eases was any custom set up in derogation of the Maho- 
medan law and duly proved as required by the learned 
Judge’s own principle. 


But the learned Judge concludes this part of his jitdg- 
ment : “ The general principle is, therefore, that Cutchi 
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Memoas ai-e governed by tlie Hindu law of mliexitance 
in the absence of proof of special custom. Mahomed 

It is not necessary to quote verbatim from what 
follows. It is, however, of great interest as exhibiting jaefeh. 
the attitude of a very learned Judge towards the ques- 
tion he had to tiy. In the iiret place he throws the 
omis of proving a custom repugnant, not to the Maho- 
medan but to the Hindu law, on the Mahomedans who 
claimed the application of their own law. This is 
opposed to his own principle, and can only be attiibu - 
able to the belief that the general presumption had been 
shifted by the former decisions, as well as particular 
customs Established by them. There is little doubt but 

that had the on Oh been placed on the party desirous of 

proving a custom repugnant to the Mahomedan but 
consonant with the Hindu law, great difficulty would 
have been found in discharging it. In his criticism of 
the evidence Scott, J., quotes witnesses who say that the 
Memons are governed by the Hindu law. True, but 
since when? Since Sir Ershine Perry's judgment. 

The emphatic witness who declares three times over 
that the community is now under the Hindu law which 
Sir Erskine Perry made for them “ Hindu, Hindu, Hindu 
law ” was probably so vehement because he was so 
indignant. It is enough to repeat that Sii EisLine Peiiy 
never did decide that the Hindu law governed these 
peoiile. He found in favour of a particular custom, a 
Yery limited custom, which no one in the community 
except daughters, was at all likely to wish displaced. 

This is in all probability why Sir Erskine Perry’s 
decision was not taken up on appeal to the Privy 
Council. But Scott, J., certainly thought that the evi- 
dence laid before him afforded confirmation of the view 
founded on the decisions I have criticized, that the 
Hindu law of the joint family governed these people. 

He next proceeds to discuss the question whether, if 
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that were so, the wills in suit were yalid. He says 
“ their validity, therefore, very much depends on the 
further question whether the property was ancestral or 
self-acquired.” Tn the view taken so far by the learned 
Judge it might be thought that the validity of the wills 
depended entirely, not “ very much ” upon the property 
being self-acquired. The learned .Judge then proceeded 
to apply the doctrine of nucleus and holds that the 
property bequeathed was ancestral family property and 
therefore that the wills were invalid. 

It will be observed that this imports virtually the 
whole of the Hindu law of the joint family into the law 
of the Cutchi Memons, and is a great enlargement of 
any former decision. It is interesting to note that the 
evidence which the learned Judge heard impressed him 
with the idea that the comin unity were airxious once 
more to be placed under thei]' own law. He attributes 
this to a recent ciiange of opinion. He believes that 
they acquiesced willingly in the decision of Sir Erskine 
Perry and for many years thereafter were quite content 
to be under the Hindu law of the joint family. I submit 
with respect that there is absolutely no ground for 
any such inference. They could Imrdl}^ have anticipated 
that what was decided in 1847 would be stretched, as it 
has since been, so as not only to establish a very 
innocuous custom but to bring in gradually the entire 
complicated and to an enterprising commercial commu- 
nity intensely irksome Hindu law of the joint family. 
It is quite likely that they were impressed by the 
decision of Sir Erskine Perry and for many years did 
believe that the Courts had made a new law for them ; 
but wnth increasing intelligence and prosperity it is 
incredible that they should have cixeerfully acquiesced 
in the introduction of so radical and far reaching a 
change. They might have resigned themselves without 
much apprehension to all that was ever actually decided 
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against them xtp to the judgment in Shivji Hasam v. 
Dafu Mavji Klioja^^h That, however, was a mofussil 
case, and is hardly likely to have attracted much notice 
among lay Khojas and Memons, although in the narrow 
circle of the profession it was taken to have finally 
introduced if not the whole, very nearly the whole, of 
the law of the Hindu joint family into the law govern- 
ing Khojas and Memons. I have dwelt at some length 
upon this case, not only because the opening portion of 
the judgment is theoretically interesting in tracing the 
l)rogress of this wide legal change by means of a series 
of judgments, but because it is the first, aud, I believe, 
the only case yet decided, in which the j)rinciple or 
supposed principle of the earlier decisions has been 
caJTied the length of invalidating a will made by 
Memons or Khojas on the ground that it purported to 
dispose of ancestral joint family propert}^, and by 
implication grafted on the law of Khojas and Memons 
the most dangerous and injurious of all the features of 
the Hindu law of the joint family, the doctrine of 
nucleus. 

I should have mentioned, keeping strict chronological 
order, the case of Asliahai v. Haji Tyeb Saji 
Sahimtulla^ , decided by Sargent, J. The learned 
Judge says (page 120) The first question of import- 
ance which presents itself for decision in this case is as 
to the law of inheritance applicable to Cutchi Memons, 
to which caste the parties interested belong. The eccle- 
siastical records of this Court show that Khojas and 
Cutchi Memons have ever since the decree in the case 
of the ‘ Khojas and Memons ’ before Sir Erskine Perry . . . 
been regarded in the Supreme Court and subsequently 
in this Court as Hindus who had been converted to 
Mahomedanism whilst retaining their Hindu law of 
inheritance ; and, so far as Khojas are concerned, the 
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decision of tlie Court of Appeal in tlie case of Hirhai v. 
Gorbai^^ must be taken as conclusively deciding that 
tlie 07ii(s of proving a custom of inheritance not in 
conformity with Hindu law lies upon those who set it 
up. The above records are even richer in instances of 
Ihe application of Hindu law of inheritance to the 
estates of Memoirs than to those of Khojas, and establish 
a non-contentions practice extending over many years. 
I think, therefore, that in the absence of any special 
ground of distinction, and none was suggested, no 
sufficient reason exists for placing Meiuons on any 
dififerent footing from Khojas as regards the application 
of the Hindu law of inheritance in the absence of proof 
of any special custom, although undoubtedly it leaves 
the law, as pointed out by the Chief Justice in the abovt' 
case oi Hirhai v. Gorbai^^\ in an incomplete state, which 
can only be satisfactorily dealt with by express legisla- 
tion.” And proceeds to apply the Hindu law, texts 
and all, to the facts of this family, found in the case. 
Now I note fii’st the use of the word “ caste ” again as 
though the Memons really were Hindus. Next, it 
scarcely needs to be pointed out that this judgment is 
difficult to reconcile with that of Westropp, C. J., in Tn re 
Haji Hmail Hnfi A decided five years previously. 
There the learned Chief Justice was clearly indisposed 
to assent to the proposition that the Memons were so 
far shown to be under any other law than the ordinary 
Mahomedan law with the single exception of the 
custom proved in derogation of that law' in 1847. 
Nothing, as far as I can ascertain, had occurred in the' 
interval to wmrrant any departure from or modiflcatioji 
of the opinion then expressed hy Sir Michael Westropp. 
Yet both in this case and in that of Mahomed Sidick v. 
HaJi Ahmed'^'^ it appears to have been neglected. And 

W (1875) 12 Bom. H. C. B. 294. (2) (1880) 6 Bnni. 462. 
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once more, as regards tlie Memoirs, tire sweeping con- 
clusion, tliat tliey are in all matters of inlieritance 
governed by tlie Hindu law of the joint family, is chiefly 
based upon non-con tentious matters coming before the 
Registrar of the Ecclesiastical Side of the Court, and 
partly upon the fact ' thal the Supremo Coui’t and after 
it the High Court had ever since 1817 regarded Memoirs 
and Khojas as converted Hindus who had retained the 
whole of the Hindu law of succession, and apparently 
along with that, that of the joint family. Foi‘ here 
Sargent, J., goes back to the time, when tlie grandfather 
was living with his son who predeceased him, and 
speaks of tliem as constitiiiing a joint undivided family. 
He refers also to a projected parlil ion which fell tlrroirgh 
and cites the Maynkha as governirg the rosiiltant rights 
of property of the members of the family. As far as I 
cair gather from the report the main claim of the wmmen 
plaintiffs was ntioiiy inconsistent with the Hindu law 
hut it is irot necessary to irnrsue that further. 

I coirre irext to the case of Alimedhlioy Hu'bn>\)hoy v. 
Casmmhlioy decided on appeal hySargeirt, 

C. .T., and Baylcy, J. This suit was instituted by Casslm- 
blioy, the son of Ahnredbhoy Habibblioy, for partition. 
The first Court decreed ii. This decision was reversed 
on appeal, and I will deal critically with that very 
important judgmeni. Finst, lot me note that the trial 
Judge threw the onus of proving a custom in derogation 
of the Hindu law of the joint family upon the defendant. 
This was very natuial in the light of the decisions 1 
have just been dealing with, particularly AshahaPs case. 
Sargent, 0. J., says (page 540) : “ Now it is to be remark- 
ed that the rule of this Court, to which Sir M. E. Wes- 
tropp refers in the last case, Mirhni v. GorbaP^\ is based 
on a dictum of Sir Matthew Sausse in Gcuiyhai v. 

« (ISSO) l.l Boin. 534. (2) (1875) 12 Boin. II C R. 294 
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Thavcir Mulla''^\ and tlie practice which had prevailed 
during tbe pi'evioiis twonty-flve years in granting letters 
of adininisL'ation to the estates of deceased Khojas 
which is iiarticiilarly referred to in tlie jndgiiient of the 
Division Court in Hirhai v. Gorbai^K The dictum of Sir 
Matthew Saiisse, that ‘the Khoja caste had heenheld to 
be governed by Hindu customs and laws of inheritance,’ 
must have been based on the practice of granting 
letters of ad m inistration to Kbojas prior to 1863, 
when Gnngbai v. Tliava^ was decided ; foi' 

besides the case before Sir Ei'skine Perry la 1847, 
whicli certainly did not lay down any siidi rule, the 
question would appear to haA'e never ajiseii except on 
the ecclesiastical side of the Court. So far, llierefoi’e, 
as the rule is coniined to the simple question of 
inlieritauce and succession, as to wln'ch the law-hooks 
present no diiUculty, it would appear to be based 
on a loug-e.stablislied ii’‘actice of the Coui't of applying 
Hindu law in llic absence of proof of custom to tlie 
contrary, which might well jus'.ii'y the lieiiig 

thrown on tlie party alleging such' custom, of proving 
it.” Sui'cly this indicates a marked backward swing of 
the pendulum from the same very learned Judge’s 
attitude revealed in the case of Aisliabai v. Haji 
Tjjeb Haji decided four years earlier. 

It may be conjectured, with all proper respect, that 
Hir Charles Sargent, uoav Chief Justice, who almost 
alone Inid nevei* once misconceived or permitted any 
extension of what really was decided in The Kojaha and 
Memonn began to doubt wljellicr the subseqaciit 

series bad Jiot caj-ried th(‘ law much too bu-. Ad the 
same time, as I sliall have to siiow vrlien I have done 
with the cases, it is exti-emoiy difficult, if not imj)os- 
sil)le, to dissociate the Hindu law of “ succession ” from 

w (1SC3) 1 Boiu. ir. C. It. 7 \. (J882) 9 Boiu. J15. 
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all iliat is iiiexlrleably boimd up witli it, by way of 
ill tlio general Hindu law of tlie joint 
I’aniily. L doiTol myself wbeiltcr it is possible or 
wbciber tno distinction songnt to be made in the case 
novc under discu.%sion between “simple” succession 
niid sticli points as vrere dealt with by Scott, J., and for 
tlio malier of tl.at by Sai’gcnt. J., liiinsolf in Asha's case^^^ 
can be practically inaintained. 

Vlio grot! ad of tliis di.stinction taken by tlie learned 
Cdief Justice is ll0^rJYcr very clear. Briefly it is this : 
The riglit of lliesoa, under tlie Hindu law, to demand 
a paditioii of joint i'mnily property during Iiis father’s 
lire-tiinc, xtariiet*lai‘iy vehen llic bulk of that iiroperty 
is movejtble, lias always been uncertain and much 
uc])atod among Jurists, right up to the decision in 
jH(j)}iohandas liicr.ujaWas v. H'lr MangaJdas Nathii- 
bhoy^^. It is extremely unlikely that in or about 
A. D. 1400 the Hindus, who were converted and 
became Khojas, had ajiy definite ideas about it. It 
caiinol, tbci’eforc, bo presumed that they carried that 
feaiui'e of the present Hindu law with them into their 
new faith, and it iles on the party alleging, that it is 
the custom of the Klmjas that a son lias the right to 
demand partition from liis father, to prove It. This 
was lield in fact not to be a question relating to 
succession or inheritance at all. E ml her on in his 
judgment Lie learned Chief J ustice says (page 543): “Iiis 
true that the svitnesses go even so far as to say that there 
is 110 distinction betAveeii ancestral and self-acquired 
property as regards alienation by the father, hnt with- 
out being able to cite any instance of a Khoja alienating 
ancosti-al property, by will or olherwuse, away from 
his son.s ; but, however that may be, the light of the 
sons to object to alienation by their father is quite 
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coj.ii!.istoiifc with theii’ having no right to demand parti- 
tion of ancestral property during his life, which is the 
only point now for consideration, and wixioh affords 
the only reasonable explanation of their submitting to 
be turned oid without any share.” Witii groat sub- 
mission i t may be doubted whether such a right as is 
here hinted at, and vs’hieh isalmost certain to give rise to 
much litigacion, is not inconsistent vdth tlie absence of 
any right to demand partition. It is clear that the 
latter isopposedto tlieHindulaw ; while the former could 
only be upheld on the supposition that the Hindu law 
applied. Tiie one is indeed a coinpleinental right of the 
other. It is because according to the principle of the 
Hindu joint family every son takes an interest at birch 
that he is cnTillcd as against his faiher to demand parti- 
tion, and similarly to iirevent his father independently 
alienal log any part of the joint famih’ property in which 
ex hjjpolheifi the son ha.-^ iiis own right. It would be 
strange indeed on the supposition of conscious selection, 
which hasio fieher'' inirod uccdinxiiace of the older theory 
that asHindas they uncon.-jciousIy,soto speak, carried the 
whole of their former la^v with them, these communities 
siiould liave adopted the rigid of the son to prevent his 
father alienating any iiart of the joint family property but 
should have rejected the right of the son to demand 
jiartltion of it. Sargent, G. J., proceeds ‘‘ Nor, indeed, 
is it to lie vrondered at that the custom should be 
di lie rent in Bomiiay from what it is stated to have 
always been in Ilaihiavrar and Gulch. Since the 
ivJiojas iiuve settled in Bombay, ^^dlich is said to have 
hecn for the last hundred years, they have engaged in 
commerce, and gieatly ijiweas'ed in wealth. Prom 
5)ej:ig eaiicivators of ciie laiiel witii very limited personal 
property, they iiave becoiiie active and energetic 
mei'ciiuuts, contractor.s, and men of business, and it 
was only to 1)o expected tiiat, under tiiese circumstances, 
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sucIj u custom as is stated to Lave existed in KatMawar 
would in course of time undergo modification. Such 
would naturally be tbc wish of the leading men of the 
community who had accumulated capital, and would 
gradually under tlieir influence permeate the lower 
strata of the body corporate until the old usage would 
gradually fall into desuetude, and the strict right of the 
son, if it ever existed, bo lost, with the approval of the 
general community.” I submit again that all this 
applies with at least equal force to the possible right 
of a son to proLibit his father’s alienations, and with 
much greater force to the introduction of the devasta- 
ting doctrine of nucleus. I a,m not surprised that the 
witnesses in this case refused to recognize any distinction 
among Khojas between ancestral and self-acquired 
propei'ty. Yet in Mahomed Sid/cic v. Haji Alimed''^^ 
the burden of proving this as a special custom was 
thrown upon the party so alleging, and the Court held 
that he had failed to discharge it. As I said before, 
had the burden been ijiaced upon the other party, what 
occurred in this case only a few years later fully bears 
orrt my anticipation that it in tuiui ■would not have 
been dischai’ged. What can be more continually 
oppressive, harassing and vexatious to a prosperous 
business-man than the reflection that he will not be 
]3ermitted to dispose of his life’s earnings by w ill 
because in his childhood he was nurtured and trained 
for business in his father’s home and little village shop. 
Yet that is the effect of the decision in Mahomed 
Sidicic V. Haji A hmed^^'^. 

In Ahraham v. Abraliam^^^ the Privy Council 
pointed out that usages are not independent of volition, 
and may, unless their continuance be enjoined by law, 
as they were adopted voluntarily, be also changed or 
lost by desuetude. Now in the case of these Khojas 
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and ilemoiiri so faj- u'om tlio euHtoins ab'eady legally 
ciirorcccl ])y odr Oonrld, and of wliicli i'nriiier extension 
in every dij-oolion is always being attempted, being 
enjoined ])y, tlsey are directly opposed to, tlicii' brev. 
And it is certain, as appears clearly oiiotigii from llic 
dicta ol most of fcbe eminent Judges wliorn T liave been 
quoting, tliat as far back as 1880 it was genej’all}" felt 
tliat if the Avill of tliosc eomimijiities could be consulted, 
tlio 3 ’ would tiirow off all connexion witli tlie Hindu 
law. Unfoi'tunately for tlioin, tlie Court took the 
matter out of their hands, and stereotyped a custom 
here and there, while gh^ing colour to the very much 
larger prox)Oriitioii, that the Hindu law was lo be 
presumed to apply, not this or tliat custom, be it 
reiterated, but the whole Hindu law, in matters of 
snceessiou and inbcritance. But for tbc decisions 
foLlovvdng npou The Knja!,'-. a-id Memoits' of 

1817 no 0 , 10 . who lues any knowledge of the subject or 
the scidiinenis of tlie leader.-, ard rep.escntativc,! of 
these seel.',, coiild doulit tlial notiiing \ronhl be beard 
today of any cu .tom lending to bring tbem collec- 
tively under tlic bondage of the law of the Hindu joint 
family. 8ii‘ Charles tlargent’.s comments on the conlein- 
plated legislation of LSTH are strikingly snggestivo, 
indeed, I think concli.sive on this point. The Court, 
liuAung held tliat tlie plaintiff had no idglit to insist 
upon a partition, went on to consider wlicther the 
defendani's wealth vras traceable lo a nnclens thus 
again by implication importing that special feai lire of 
the Jaw of the Hindu joiiiL fainils" into that of the 
Khojas. TJiese ohif, i‘ die/a, very unfortunate obiter 
dicia, I cannot help tliiuking, together with the other 
obiter I have cited ante, .suggesting that a Khoja son 
luid a right to jirohibit hi.s father alienating the joint 
property, bore their natural frnit. In the ease of 


W (1847) Pwiy 0. C. 110 



495 


VOL. XXXVIII.] BOMBAY SERIES. 

Ahmedbhoy IlnhiUhoy y. Sir Bitisha M. Petit^^K 
whicli T tried, allLoiigli tlie actual i^rayer was lor Jan 
specific performance of a contract for sale, tlie plaintiff it-'-iwiino 

made the most dosperato attempts to get a side decision datu 
from tlie Court that Ms property was his own, and 
that ]]is sons had no right to it on tlio footing of a 
Hindxi Joint family. That (pie.stioxi could not properly 
be decided in that suit. Shoxtiy after another indirect 
attempt v’cs made Ixy way of a soinmary suit under the 
Specific Relief Act to get the same question cinswered. 

Blit it is Still open and will inevitably give rise to 
enormously expensive and protracted litigation. 

In an in.solveiicy mutter, hi hte matter of Haroon 
Mcil>o)neP~\ decided by Sargciit, G. J., and Bcotl, .]., the 
pai'ties were Cnichi Menioiis. Tlie question was wliollier 
one alleged member of a partnership was to bo adjudged 
insolvimt. Tlie fiian as a firm had licen so adjudged and 
none of the other parties objected. The matter seems 
to have been tried on aitklavits. Sargent, 0. J., said (page 
19;!): “ As Catclii Memons, the rules of Hiuda law and 
custom apply to tliein, and the posi&ion of the appellant 
witli regard to the family propeidy must be determined 
by the same considerations us vroidd apiily in the case of 
a membej* of a joint and nndiA^idx'd Hindu family.” 

This once more biiiigs llio Cutchl Memons under the 
entire law of the Hindu joint family and appears to me, 
with rosiiect, irreconcilable with what the same learned 
Oliiof Justice had_ laid down in AJunec'htiOfj Piibihbhoii 
V. Cassumbhoy AJi)ncJbhoy^^\ whore the pre^'nmption 
was carefully restricted to matters of succession and 
inheritance. True that was a Khoja case, bat looking 
to the whole current of decisions if any distinction can 
be made at all it wonld, I think, rather be in the 
direction of exempting the Memons to a greater extent 

(') (lOO'j) U Bmu. L. U. 54,1 P) (1890) 14 B ).ii. 189. 
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than the Khojas from the law of the Hindu joint 
family. The Chief Justice goes on : “ The firm then 
was a family firm, and was the property of a family 
subject to Hindu law.” 

But it is certainly astonishing to find the learned 
Chief Justice who had so very recently set himself to 
strike out “ property ” from tiie rule timt Khojas and 
Memons are subject to the Hindu law in all matters 
“ relating to property, succession and inheritance ” 
now laying down the law more broadly and in more 
unqualified terms, I think, than ever before in the 
op]30site direction. 

I may conclude this reviev/ of the case law by refer- 
ring very briefly to the decisions of Ranade, J., which 
have the effect of bringing two more groups of 
Mahomedans, under the Hindu law, whether partially 
or completely I will not stop to enquire. In Ba/ Baiji 
V. Bai Saniok^''-\ it was held that the Sunni Borahs of 
Dhandliuka were governed by the Hindu law in all 
matters of succession and inheritance. Ranade, J., 
said : — 

“The followng punciples may now be legardccl as settled: (1) Maho- 
ineclnn law geneially guveins convoits to that faith from Hinduism ; but (2) 
a well established custom ofl such comeits following the Hindu law of 
inheiitance would oveiiide the geiieial piesumption. (3) This custom 
should bo conlined stiicfcly to cases of succession and inheiitance. (4) If any 
paiticular custom of succ^esMon be alleged which is at vaiiance with the 
gencial law applicable to these communities, the burden of proof lies on 
the pally alleging such special custom.” 

The decision in In ihe mailer of Maroon Mahowed’'^'^ 
shows how veiy much further the Courts have actually 
gone ill pivictice than this cautious statement of principle 
would have wajTanted. Ranade, J., .says (page 56) : — 

“Tho nppLllant’b counsel veiy iMopeily iiiged that the bm den of proving 
that a coiiiiimnity of people piofessing the Mahomedan faith vere not 


0894) 20 Bom. 53. 


® (-1890) 14 Bom. 189. 



497 


VOL. XXXVIIL] BOMBAY SERIES. 

governed by the Mahoinedan law of succession, but by the usages and 
customs of the old Hindu faith to which their ancestors belonged, rested on 
the defendant. At the same time we do not think he was idght in maintain- 
ing that this usage or custom should be proved in regard to the particular 
relationship which the piities to the present suit bear to one another. If 
the evidence is ele.rr on the point of the general prevalence of the Hindu 
rules of succession in preference to the rules of Mahonredan law, the 
burden of proof vill be dischaiged, and it will then be for the appellant to 
show that this particular relationship was excluded from the sjahere of the 
proved general usage of the community.” 

Tills brings ont veiy clearly a pohit taken in an 
earlier part oE tliis judgment ; and I .submit tliat the 
dictum of tlie learned Judge is open to question. T do 
not see tvhy any distinction sliould. be dratvn in these 
cases merely because the parties happen to belong to a 
particular religion and be under a particular law, where 
it is said that a custom drawn from anorhcr religion 
and law obtains among them between the ]iroof of that 
and. any otlicr cnstom. A custom is set up in derogation 
of the general law, and, in my opinion, it is that 
custom which the party alleging it is hound to prove. 
I think that the enquiry ought to be restricted to the 
proof of that cnstom and not opened upon so wide 
a ground as the proof of the adoption of a whole body 
of alien law, wliich really never is proved or attempted, 
to he proved, and ahvays starts from general premises 
reasoning from which may or may not include the 
particular custom alleged. It is due to tliis method 
of dealing with the cases, that bodies of Mahomedans 
have so facilely been adjudged to be generally 
governed by the Hindu law of succession, inheritance 
and Iho joint family, chiefly upon the undisputed fact 
that before conversion they too were Hindus. All the 
facts which are usually put first in this process of proof 
and are usually taken to warrant the conclusion by 
inference upon the particular point to be determined, 
a custom of which in this method of treatment 
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no proof at all need Le given, onglit, in my opinion, 
to be merely adduced as ancillary to and corroborative 
of what otlier direct evidence proving tlie alleged 
custom may be fortlicoming. Had tlxat metliod been 
followed, it is doubtful, wlietber tire conclusions 
which have been arrived at in some cases "would ever 
have been reached. 

The learned Judge then proceeds to enumerate all 
the cases I have dealt with, •'Aithout critically examining 
any of them, but as a result he draws the principles 
which I have quoted above. These I have shown 
to be very different from what in practice has 
been assumed to be the result of the cases, as they 
developed, I think I might correctly say evolved, the 
one out of the other. The learned Judge then goes 
on to state that the question which had to be answered 
first was whether this group of Mahomedans occupied 
the same position and status as the Khojas and 
Menions. It is to be noted that tliis was a claim by 
a daughter uuder the Mahomedan larv, and that the 
oral evidence alone, taken with the long list of deci’ees 
mentioned by the learned Judge, would have been 
amirly sufficient to establish the custom relied on by 
the defendant, that among these Mahomedans a 
daughter was excluded without any necessity of going 
further and laying it doAvn generally that this 
community had adopted the whole Hindu law of 
saccessioir. It is extremely irrobable that in the case 
of daughters such a custom (wliich was exactly the 
same as that upheld in The Kojahs aval Memous' eo.seW) 
has gj-own up and long been observed among the 
Mahomedans of that part of the Presidency. 

Anotlrer judgment in the same volunre, Maliarana 
Shri Fatesangfi Jasmtsangji v. Kuvar Harisangfi 


« (1847) Poiry 0. C. 110. 
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Fatesangj similarly extends the Hindu law of succes- 
sion and inheritance to the Molesalain Girassias 
of Gujarat. This suit comes from Broach ; it was 
decided by Ranacie, J., shortly alter the case last noted, 
and many of the materials w^ere the same ; the 
parties were originally Rajputs. The plaint raised 
a very simple narrow point, namely, whether the 
plaintiff was entitled to Jchorahi ^oiliaki (food, dress 
and maintenancej. That is a custom not, with sub- 
mission, any more a part of the general Hindu than of 
the general Mahomedan law. And it would have 
been enough to put the party alleging it to the proof 
of it. This would have been in strict accordance with 
the learned Judge’s OA\m principles deduced in Bai 
Baiji V. Bai Sa}doli’-^^ from all the preceding decisions. 
But the course followed was the common course. 
Eirst, it ^vas i^roved to the satisfaction of the Court 
that the i^arties, although Mahomedans, had adopted 
the entire Hindu law of succession, etc., then the onus 
of proving a custom incon.sistent with or opposed to 
the Hindu law was thrown on the defendant. Jiwai, 
kora hi poshaki, etc., are all incidents of State tenure 
wdiere the Raj itself is impartible. I should hesitate 
to say myself that they are any more opposed to 
the Mahomedan than the Hindu law. Mahomedan 
States throughout Kathiawar and Eajputana, I believe, 
observe these customs. But the learned Judges in this 
appeal were of opinion that these appanages were 
part of the Hindu law, as modified in cases of impartible 
estates, and therefore threw the burden of i^roof on 
the defendant. Again I say the decision was reached 
by what, it is respectfully submitted, was a wrong 
path, and goes far beyond the scope of the actual 
controversy, deciding much more than was needed to 
disi^ose of the particular claim. 
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This review oi the case law is necessary in order to 
come to a decision nison the cinestion ho^v far the 
Hindu law of the joint family governs Khojas in this 
Presidency. For it is obvious tJial if it does not 
govern them the plaintiffs in this suit have no cause 
of action. Every one of the reliefs sought is founded 
directly or indirectly in the Hindu law of the joint 
family. And the difficulty which always confronts a 
Judge of this Court in such cases, a difficulty which 
is daily g■ro^ving, is to draw a line, if possible, between 
“ succession and inheritance and the complete Hindu 
law of the joint family. The late Mr. Justice Russell 
is credited with the witty epigram that under the 
existing law of this Presidency. Khojas and Memoirs 
are to all intents and purposes live Mahoniedans 
but dead Hindus. If that correctly represented the 
effect of the decisions it would be very easy to ad- 
minister tiie law, and its auministration on those 
restricted lines would not give rise to mucli just 
complaint. Unfortunately there has been a steady 
tendency, clearly marked in the most recent cases, to 
substitute the general presumption that the Hindu law, 
for the natural and older presumption that the 
Mahomedan law, governs these groups of Maho- 
medans, and to make that presumption the starting 
point of each enquiry. I think I have conclu.sively 
demonstrated that the principles Avhich the later cases 
purport to enforce cannot, really, be found, apart from 
rather sweeping generalizations, in the cases from 
wliicli they are said to be derived. So far as the 
Khojas and Memons are concerned three customs have 
been held proved, two in agreement with, and one 
opposed to, the Hindu law, and all these customs belong 
properly to intestate succession ; these are : (1) That 
daughters do not inherit as they would under the 
Mahomedan law. ( 2 ) That the brothers of a deceased 
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IJeraoii or liis kindred (re ver,si oners ?) are to be preferred 
to tlie widow — this may be taken to be in accordance 
with the Hindi! law if it be assnined further that the 
family was joint in tlie sense of a Hindu joint family 
but not otherwise, (oj That a mother is to be xireferred 
to a widow for purposes of administration. Leavi ng aside 
the Broach anti Dhandhuka cases decidetl, within a few 
months of each otlier, by Eaiiade, J., where in both cases 
the point actually in dispute was really decided upon 
proof (or sui^posed proof) that the groups concerned 
had adopted the whole Hindu law of the joint family, 
these aj'e the only customs !vhich have been held proved 
amongst Mahomedans in this Presidency as i'ar as I 
knotv, certainly the only customs pro vet! amongst 
Khojas and Memons in derogation of the Mahomed- 
an law. And from the first case to the last, when the 
learned Judges turn back to first iirinciples, we find a 
reiteration of the proposition that where Mahomed- 
ans are concerned the Coui-ts are to start with the 
presumption that the Mahoniedan law governs them. 
So that, but for the constant references to the tradi- 
tionary doctrines ” of the Supreme and High Court on 
its Ecclesiastical Side, which is suppo,sed to have esta- 
blished the further proposition that Khojas and Memons 
are governed by the Hindu law (not by aiiy particular 
feature of it, adopted as a custom) in all matters of 
succession and inheritance, it w’-ould apiiear that there 
was scant ground indeed and that but treachej-ous, for 
the superstructure of case law and resuliant concensus 
of professional opinion, which today combine to render 
it a doctrine accej)ted and hardly even challenged that 
to this extent these groups of Mahomedans have 
renounced their own, in favour of the Hindu law. But 
the decisions go much further. For while I do not 
think that in any case which is regarded as an autho- 
rity, and so made a fresh starting point, is there 
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to be found as a statement of recognized and settled 
principle, more than this, that in succession and inhe- 
ritance (I omit the word “ properly ” only found in 
Sir Michael Westropp’s judgment iiiA/ncvV Hasain y. 
Datii Mavji actual decisions cover 

almost the whole field of complicatetl law, which 
is the Hindu law^ of the joint family. Thus it 
has been decided that a Cutchi Memon cannot dis- 
pose by wdll of “ance.stral joint family pj-operty”, 
although it is clear that at the time the wdll was 
made, no question of succession and inheritance had 
been opened, nor can the quality of the property really 
come in question, during the life-time of a Mahomedan 
under his owm law, as necessarily referable to two 
opposed categories, ancestral or self-acquired. It is 
ti’ue that the learned Judge wdio decided that case took 
cnddence (but after, as is now submitted with all defer- 
ence, throwing the onu.s on the wrong party) of a custom 
amongst Memons under which no distinction is made 
between ancestral and self-acquired i^roperty. But if 
the learned Judge had kept his owu stated principles 
in sight, aird I think it ought to be presumed that he 
did, he could only have taken that coui-se upon the 
supposition that the distinction bet^veen ancestj-al joint 
faiiiily projjerty and self-acquired property was included 
under the terms ‘‘ succession and inheritance 
The whole Hindu law of the manager Avas introduced, 
without any evidence of custom, by the judgment in 
Shivji Hamm v. Data Mavji Khoja^^^ presumably 
because at that time the learned Chief Justice believed 
it to have been already established, and so to have 
become a part of the law of the Presidency, that the 
Hindu law of joint family property must in each case 
now be presumed in the absence of custom to the 
contrary to govern Khojas and Memons. In the 
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coiiclucling part of the jndginent of Sargent, C. J., 
in Alimedhhoy Huhmiioy v. Gassuinblwy Alimed- 
1 loy , in spite of having declined to admit so broad 
a proposition without qualification, and after having 
refused to apply the Hindu law in one very 
important point to these Khojas, we find the whole 
M^ument proceeding upon the assumption that the 
indn law of the Joint family is applicable. The 
luc eus coctjineis taken for granted as having been 
eUto] a ted with the rest of the Hindu law of succession and 
uiheritance upon the law of Khojas and Memons. And 
a tat m Baroon-S m,.™, we find Sargent, C. J., Itimeelf 
» jiitgmeni upon the basis of the paidics being 
pverned by tlie Hindu law of the joint family, in an 

viewed in any light could 

carep,pi Wie principle so frequently and 

aiehtlly enunciated by that very learned .Judge him- 

fn Pi^'^'ioiis cases, that the presumption went no 
fiiither than matters of inheritance and succession. 

Memon brothers 

inn iv;T rl'‘^f ^ 

ouqpi family and the firm a joint family 

MahmnM derogation of the 
Mahomedan law been set up, as far as I know, much 

tlii ^T-Poii the assumption 

that an mitire system of law can be adopted as a 

custom and that the entire Hindu law, not only of 

adopted'and 

P oved to have been adopted by Khojas andMemons, that 

SciSr In the last case 

emin i T Westropp, however, that most 

en udge, so far as Cutchi Memons are concerned 

r/e! ,:f‘ I .abrau wttu 

»i eat .eapect the correct ami only correct) starting point 
He refused to recognize any established general diLnoI 
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tions between tliese and other Mahomedans and, except- 
ing the single custom proved np to that time, the exclu- 
sion of daughters from the inheritance in 1847 declared 
emphatically that any other custom alleged in deroga- 
tion of tlie general Mahomedan law must be proved 
strictly by the person alleging it. I cannot help think- 
ing it much to be 3’egretted that the learned Judge, who 
decided Maliouieel SiclicJc v. Haji Ahmpcl'-^^ a few years 
later, did not guide the proceedings by the principles 
thus emphatically laid down by Sir Michael Westropp. 

At the same time I own that I find it very difficult to 
say precisely where the Hindu law of succession and 
inberitaneo can be separated from the rest of the Hindu 
law of ibe joint family. At iDresent the Memoirs and 
Khojas, taking them together, are in this pecnliar and 
most undesirable position. They are presumed to be 
governed by the Hindu law in all matters of succession 
and inheritance; but in all other respects they are 
presumed to be governed b}^ the Mahomedan law. It 
has been dolinitely decided (1) that among them 
dangbters are excluded from the inheritance and are 
entitled to no more than maintenance and dower. 
(2) That the relatives of the deceased husband take in 
preference to the wddow (this leaves a wdde door open 
for further complicated and expensive litigation, and is 
utterly inconsistent with wdiat appears to have been 
often taken for granted in the arguments and criticism 
of the evidence that a wddow can dispose of her 
husband’s propei-ty by wnll). (3) That a mother is 
entitled to administer before a widow, referable to no 
known xirijiciple and resting upon a proved custom 
only. ( t) That a son cannotenforce partition against his 
father (consonant with no known law), but (obiter) that 
he may prohibit his father alienating the joint family 
properly, again a wide door opened to the most pro- 
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tracted and expensive litigation. (5) (More or less 
obiter) That the nucleus doctrine of tlie Hindu joint 
family governs Kliojas and Meinons, wliicli is I tbink 
llie most disastrous feature in any of tlie decisions, not 
referable certainly to tlie “ establislied principle ” tliat 
tlie Hindu law of succession and inheritance governs 
these iieople. (6) That the law of the manager in a 
joint family, under the Hindu law, governs Khojas and 
Memons. (7) That in every respect the law of the 
Hindu joint family gxiverns Khojas and Memons where 
members of a family are found to be living and trading 
together {Haroou's case’^^^). No wonder these commu- 
nities ai’e gi’owing restive and d issatisfied. The whole 
law needs the most carefid revision, and should, in my 
opinion, wherever possible, and it has shown a 
tendency to extend the operation of the Hindu law of 
tbe joint family to these groups of Mahomedans, be 
once more confined within the narrowest limits the 
cases allow. Can it be said that the radical distinction 
made by the Hindu law of the joint family between 
joint family and self-acquired property can be wholly 
separated and kept apart from what Sir Charles Sargent 
called a simple law of succession and inheritance ? If 
it can, and if so lojig as the head of the family is alive 
he can, under the Mahomedan law, dis^jose of the whole 
of the property by gift niter riros or by wall to the 
extent of one-third, some part at least of the hardship, 
which lias been inflicted upon these groups of Maho- 
medans by case law, might be remedied. But it would 
not be the greatest i^art. Eor in every case of an 
intestacy the question, now to be answered with 
reference to the Hindu law, would surely be raised, 
wliether tlie property was joint family or self-acquired, 
involved in which would be tlie endless quest after the 
original nucleus. Again there is a probability, to say no 

w (1890) 14 Bom. 189. 
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more, of massea of litigation to prevent KEoja and 
Memon fathers dealing with their wealth as they please. 
As the law stands, no one dare buy real estate from a 
Khoja or Memon unless all his children join in the 
conveyance, for it is impossible to say what, if any, title 
the father has to give. Similarly, on a minor point 
trouble has already arisen and is likely to increase until 
this branch of the law is brought into something like 
consistency and definiteness, made referable to some 
plain principle of universal applicability, and not as at 
present left in something very like legal chaos. I mean 
alienations by an adult member of a Khoja or Memon 
family, not himself the head for the time being of that 
family. Under the Mahomcdan law such a case would 
jirescnt no difficulty, but under the law governing these 
I)eoples at present it is virtually impossible to say what 
may happeji. Such a case actually came before my 
brother Maeleod a short time ago. The alienee long 
after the alienation brought a .suit lor “partition ” and 
claimed -to have tlie “ .share” of his alienor inade over to 
him. As a Mahomedan, the as.signor would have sold 
not moie than a spea successionis, and the transfer 
would have been invalid. But it is very different 
under the Hindu law. A member of a joint undivided 
Hindu family may alienate his “ share ” and the Courts 
appear to have held that the alienation operates in law 
as a severance of the joint tenancy. This cuilous 
doctrine is, I suppose, imported bodily from the English 
law of joint tenancy, to which except in the employ- 
ment of the term “joint ’’the Hindu law of the joint 
family offers no single point of corre.spondence, is indeed 
diametrically oppo.sed to it. This I have laboured to 
demonstrate oji more than one occasion since I have 
been in this Court. Logically, I contend (and with 
great respect to the current of authority against me, 
shall always feel convinced) the alienation by a member 
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of a joint undivided Hindu family passes nothing until 
tlie alienee effects a partition by suit. I see no objec- 
tion to bis being allowed to do this, provided be does 
it during the life of bis alienor, for so long iie is entitled 
to all tbe legal rights of the alienor including the right 
to partition. But as soon as tbe alienor is dead I am 
unable to see upon what principle of law or reason the 
alienee has anything left to sue for. For, ex hypothesi, 
the share which was alienated has ceased to exist, has 
gone over by survivorship to otliers who do not take 
through the alienor and are not answerable for his 
debts. I mean in the case of any three Hindu brothers 
holding joint family property one alienates his share. 
The alienee docs nothing. In a year the alienor dies. 
Next year the alienee sues for his share and the law well 
settled in this country is that he is entitled to revive 
the dead man and take his share by partition from the 
other two brothers who have received no part of the 
consideration. This I repeat appears to me with great 
submission neither good law nor good reason. Still for 
the present it is the law and results in most complicated 
problems. The alienor might at the time of the aliena- 
tion have been entitled on partition to, say, a third, but 
by the time the alienee sues, he may be entitled on 
partition to no more than a sixteenth ; what has the 
alienee taken in law? The case before Macleod, J., 
presented difficulties of that kind, but was settled by 
consent. Its importance lies in this, that no one in the 
course of the argument for any of the numerous parties 
interested, nor the learned J udge himself, over appears 
to have doubted but that the Hindu law applied and 
governed the case. But does it ? Is this in reality a 
case of succession and inheritance at all ? It is nothing 
short of a case of the complete Hindu law of the joint 
family in one of its most perplexing forms. And if the 
course taken at that trial be correct and the consent- 
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decree correct (wliich I take leave with, respect to 
doubt) what becomes of Cassiimhhoi/’s case^'^'> y For here 
any Khoja by merely alienating his “ share ” in the estate 
can bring about an immediate partition at the instance 
of the alienee. Bub Sargent, C. J., declared that the son 
had no right to a partition in his father's life-time. No 
case has as yet occurred I believe in which the right of 
Khojas and Memons to insist uiDon a partition inter se, 
I mean in the case of, say, six brothers, has yet arisen. 
And this points very plainly to some radical diherence 
between their understanding of their own law and the 
large assumption which the Courts have made for them, 
that in all matters of succession, etc., they are governed 
by the Hindu law. If left to themselves, and admitting 
that they would not adhere strictly to the Mahomedan 
law, they would probably in every such case divide the 
ipatrimony between the surviving sons, who would not 
regard themselves as constituting a joint family in the 
Hindu sense. Maroon's decides Unit they are a 

joint Hindu family whatevei' tho}’ may think to the 
contrary, but that case goes much fnidhei' than any 
other, and it is plain from Haroon’s own petition that 
he at least did not much believe in the applicability of 
the whole law of the Hindu joint family to himself and 
his brothers. I will say for myself, upon a long 
experience particularly in those districts whence most of 
the evidence, when a custom was alleged, has been 
drawn as well as from a study of that evidence so far as 
it appears in the reported cases, that I do not believe 
that the modern Khojas and Memons have ever formed 
among themselves “joint families” in the Hindu sense. 

I am pretty confident that there is not a family of 
importance to be found among these sects in Bombay, 
which, could a complete examination be made, would 
not soon show marked and radical divergences from the 
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Hindu theory. Those divergences would be less marked 
no doubt among the i)oorer classes, living chiefly by 
agriculture in Guzerat and Kathiaw’ar, but I do not 
doubt they would still be easily traceable. Tlie custom 
ol giving a son “his share” and letting him go need 
have nothing to do with the rigid Hindu law of the 
joint family. The notion that a son is entitled to a 
portion is common amongst almost all i^eoples and is a 
very dillerent notion from the vested equal right taken 
at biiih by every male born into a joint Hindu family. 
But what I would most emphaiically iirotest against is 
tlie application of that iDart of the Hindu law of the 
joint family whic]i deals with self-acquisitions and 
distinguishes them fj'om joint family proiserty. The 
nucleus doctrine is, I believe, inseparable from that part 
of the Hindu law, notwithstanding the very great 
lengths it has sometimes been carried. For it is strictly 
logical ; if regarded in a practical light, extremely un- 
reasonable and unjust. And amoirgst progressive 
Hindus, ^vdlO are likely Oi‘ think themselves likely to 
make fortunes of their own, I am sure the feeling would 
be as strong against it, but for the veneration in 
which they hold their law because it is rooted in their 
religion, as amongst Mahomedans who have no sucli 
reason for, I will not say A^enerating but, tolerating it. 
Such Hindus Avould, I expect, be found to haAm taken 
steps comparatively early in life to protect themselves 
and their earniiigs against the application of this paj'a- 
lyzing doctrine by effective partitions or releases. But 
the Khojas and Memon.s, aaTio really do not know 
AA’liether, as the law stands, they are exposed to this 
IJeril or not, cannot so protect themselA^es. Under their 
own law, which may for all they know gOAmm them 
here, tlie releases would be waste paper. Of course they 
could effect partitions, but where the father knows 
perfectly well that starting on an inherited capital, say 
a nucleus of Rs. 500, he has entirely by his own unaided 
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skill and exertions accumulated a fortune of twenty lacs 
before any of his sons were of an age to give him any 
assistance or be more than a cause of expense to him, it 
is not suriDi’ising that he should be reluctant to invite 
the equality of sharing, inqjlied in every partition 
under the Hindn law of the joint family. Neither can 
he malfe a will with any confidence that it will not be 
set aside, as in MaliomecV s on the ground that 

the whole of his fortune is traceable to its “nucleus” 
and must therefore be regarded as joint ancestj-al family 
property. It is hardly to be expected that in the prime 
of life he will give awmy the whole of his property, 
seemingly the only means by which he can assert his 
individual ownership at all effectively. So things are 
allowed to drift until on the father’s death a bounteous 
harvest of litigation is reaped. That this state of affairs 
is indefensible and calls aloud for remedy, no one who 
is competent and acquainted with the subject is likely 
to deny. Botli Sij‘ Michael Westropj) and Sir Charles 
Saj'gent arc quite sensible of tlie inconveniences, to use 
no strong e)' term, to which the case law has exposed 
these industrious, energetic and successful people. But 
nothing is done, and nothing seems ever likely to be 
done, as long as each case follows (and usually enlarges 
tlie scope of) those which have gone before. The most 
eminent Judges have advocated legislation. Why? 
Because they know and feel that in the existing state of 
the law it imposes limitations and real hardships on the 
sects so brought under it which grow more and more 
intolerable. My examination of the case law however 
sliows that rightly understood and analysed, it need 
never have gone the length to which here and there it 
has been thought to be driven. But I am not hopeful 
at this late hour of getting undone by judicial decision 
what has so effectually been done by means of the same 
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instrumentality over tlie last three quarters of a 
century. But I see no reason why an evil, now 
generally I'ecognized as snch and seen to bnlk larger 
and larger over the commercial activities of these sects, 
should not he at any rate very substantially reduced 
and henceforward kept strictly within bounds until 
legislation comes to our aid, without i-eally transgressing 
any of the principles established by Judicial decisions. 
Doubtless it would be necessary to neglect the dicta 
even the decisions in some later cases but inasmuch as 
those dicta and the decisions which flow from them are 
professedly based on what has preceded, i[ it can bo 
shown that tliey are to some extent ill founded and go 
far beyond what they aim at enforcing, I do not tliink it 
would be any violation of tlie respect due to the 
decisions of eminent Judges, and the vejiorable maxim 
stare decisis to neglect them in futai'e. 

And yet it needs but little alteration, or addition, to 
convert the law as now generally understood to govern 
Khojas and Memons, so that it would be 1 ‘obbed of its 
most objectionable aird questionable features, and would 
probably be acceptable to the intelligent pojJionof those 
communities. And I believe that this can be done 
without violatiiig any principle to be found in any of 
the decisions. I would suggest that the proper way to 
approach every question of the kind is this : — 

1. Where Mahomedans are concerned, the invariable 
and gene]-al presumption is that they are governed by 
the Mahomedan law and usage. It lies on a paidy 
setting up a custom in derogation of that law to prove 
it strictly. 

2. But in matters of simple succession and inheri- 
tance it is to be taken as established that succession and 
inhej'itance among Khojas and Memons are govej-ned by 
the Hindu law “ as applied to separate aiid self-acquired 
property 
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Tlie AY.oj‘ds between inverted conmiaB would take the 
wliole stini? out of tlie case law and effectually preveiit 
its furtliei' extension in all directions ui)on the basis of 
the Hindu law o£ the joint family having been esta- 
blished to be the law of Khojas and Meinons. It is 
indisputable that that never has been established as a 
custom adopted by these sects ; no attempt indeed to 
prove it collective!}’' as a custom has ever been made, nor, 

I should imagine, coirld be made in a given case, without 
a disproportionate expenditure of time and money. ‘ The 
mischief, I feel so deeply and have attempted to bring 
into clear relief, is attributable to the sudden inversion 
of the major premiss, where any point proper to a 
Hindu joint family has been directly or indirectly in 
controversy. The decisions have not proceeded step by 
step as upon every statement of principle in every one 
of them tboy wej-e bound to do, thus proving gradually 
the adoption as a cusiom of this or that point of the law 
of IheHindn joint family. The process has been reversed, 
and fi'om the pi’oof of two customs sux)posed to be 
drawn bum that large and complex law, the Courts 
went sedtum to the conclusion, that the whole law 
with all its legal incidents and consequences had been 
proved as a custom to govern Khojas and Memons. 1 
have endeavoiued by a logical analysis to expose the 
vicionsness of this process of reasoning. And I hope 
that 1 have succeeded. If I am right tlfe result at the 
l)]'esent day would be this — that no question at all 
could be made of nucleus or joint family property oi‘ the 
illegality of disposing by will of ancedral property, 
unless the person alleging any or all these points was 
j)repared to i:)rove that they had been admitted as a part 
of Uie customary law of the Khojas and Memons. And 
it is, I believe, certain that any attempt of that kind 
made today would be foredoomed to failure. Whatevej' 
may or may not be the customary law of rural Khojas 
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and Memons in Caicli, Kathiawar aiid G-nzerat, few in- 
deed of those weallliy trading communities in the town 
and island of Bombay would be ready to support any 
such customs. And admitting for the sake of argument 
that a century ago, when for the most part the Khojas 
ajul Meinons in Bombay were petty hucksters, they had 
bronght witJi them from their seats in the remoter parts 
of the Presidenc}', cubtoms of that kind, those customs 
must long since have fallen into desuetude with the 
growing accumulation of pei’sonal wealtli. Abraham 
V. Abraham^b ja an authority, were any needed, Eor the 
3'iglit of individuals or groups thus ro abandon as well 
as 10 adopt customs, when in the former case those 
customs were found to be detrimental to theii’ Individual 
or social welfare. If this Court w’ero to accept this 
view for the futin-e ihe admiuistj'ation of the law wmuld 
]>e immensely simpliiied, reduced from chaos to order, 
and a stop i)ut to a great volume of the most protracted 
and exitensive litigation. Applying my prineiioles to 
the present case, fo]- example, it will be seen at once 
that the plaint discloses no cause of action at all, unless 
tire plaintiil alleges and is i^repared to prove two or 
three salient features of the Hindu law of the joint 
family as customs adopted by the Kliojas of Bombay. 
Kven as it is, many of his prayers are, on the face of them, 
bad. He cannot for instances have the declaration he 
asks as to the nature of the property and his rights 
therein ; he cannot sue for partition ; he might possibly 
ask to have tlie gift by Datu in 1902 to his son Ismail 
annulled on the analogy ox Article 126 of the Schedule to 
the Limitation Act and the general principle of the 
Hindu law prohibiting alienations of joint family 
property by the father. But even there it appears to 
me that the question does not really arise upon any 
plea of simple succession and inheritance, and is, there- 
in (1863) 9 Moo. I A. 195. 
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foiv, beyond Lie inie Hcope of tlie cases. So iiiat bej-e 
again Vv’'e would luivc to allege a]id pj’ovo the si)eeia] 
custom. Eut tliere is no allegation of custom and no 
altempt has been made to prove a custom. Under tbe 
Ifahomedan law be Avoutd Jjave no right, I apprehend, 
to sue for cancellation of the release of 1879. Noj' 
under tbe Hindajaw properly restricted to matters of 
succession and inheritance. Indeed under the Hindu 
law it is c.xlremely doubtful whether he could sue 
<lirectly for any relief under Article 91 in respect of the 
release. He might contend on tlie authority of Wamnt- 
nw V AnamhrmW that his interests and rigJits were 
not aflected by it. But if they are, a very nice question 
^ limitation arises which 1 shall presently consider. 

Here I wdl sum up the result of the foregoing part of 

thrsjudgmcnttluis-in my opinion, after an exhaus- 

D? subject, this 
planu disclose.- no cause of action and ought to be 

c isinnsscd. But I can hardly hope that wha^t will be 

thought by many to be , so sudden and levolutiouarv a 
decimon will be allowed to .stand. Scott, J., in Maho 
mcd. while evidently doubting tlm suitability of 
the lavv he lelt bound to apply, supports the need of 
ontinuitj in judicial decisions by the usual argument 
that many vauiable rights must have vested ready 
under the decisions of the Courts prior to ILHd and (hat 

them iLan 

basis n r r* ^osicai 

Tuflo-^ that IS a comsideration with which 

sPtE iiever has been 

for^Zathe Thence- 

set tlPd , • affirmed a 

panciple but enormously to have extended in 

^^Ul904)(iBom.L.R.925. (^1 885) 10 Bom. 1. 
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practice, wliat never was, bat "was believed to be, a 
settled principle. 

I will next deal with rhe plea of limitation. Various 
lu’gmnents may l)e used aiid need to be considered under 
this head. The admitted faci being that in 1879 
Abdulla passed the j'cdease in virtue of which, assuming 
this to ]mve been a joint family under the Hindu law, 
he went out of it and i^urported to take his wife and 
infant son, rho 1st plaintiff, -with him. It is clear that 
on any view ox the law, whether we apply the Hindu 
law in toto or not, neither Abdulla nor his afterborn 
son Aziz are entitled to an^^ of the reliefs claimed in the 
plaiixt. For ^he pidintihs caunot have it both ways. 
They cannot contend that for the purpose of disposing 
of this 3-eledse they will invoke the Mahomedan 
law, but for all other purposes of the suit they will 
invoke the Hindu la\v. If, to get rid of the release, 
they contend that siicli a release is under Mahomedan 
law no more than the transfer of a spos snccessionis 
(vide the case of SnnisudcUn v. Abdul Husein^^^ 
decided by the late Sir Lawrence .Tenldns and myself) 
then, also undej* the Mahomedan law the suit 
discloses no cause of action in llie plaintiffs. Abdnila 
might have sued to have the release set aside under 
Article 91 for fraud, failuj'e of consideration, etc., but 
tliat he must have done within three years or not at all. 
No son under the Mahomedan law" takes any vested 
interest at birth so that the plaintifl's would have 
no right to sue independently to have their father’s 
release set aside, and under Article 91 1 ’ead with section 7 
the plaintiffs (even assuming that they had any such 
riglit) would clearly be time-barred. This, I believe, is 
wdiat Tyabji, J., meant in his judgment in Wasantrao 
V. Anandrao'-^'^ and wdth gx-eat respect 1 doubt whether 
the foi’ce of his point was fully apprehended by the 

« (1900) 31 Bom. 166. (2) (1904) 6 Bom. L. R. 925. 
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learned. Judges of appeal. Bat that was a case of Hindus 
under the Hindu law and considerations applied which 
could not aiDply under the Mahomedan law. So that for 
the purpose of this argument I must suppose that the 
legal rights of the plaintiff in this respect are govei'ued 
by the Hindu law of the joint family. (I will here say 
once and for all that although in the rest of this judg- 
ment I shall be obliged to speak as though 1 accepted the 
rule that every right put in controversy by these 
pleadings was govoiiied by the Hindu la^v of tlie joiiu 
family, I do not accept that rule, for the reasons already 
given at length.) 

The close resemblance between this and Wmanh ao’fi 
is at once apiJureut. The plaintiff's contention is 
that it is goA’erned by atul cannot be distineuished 
from tliar case. For my present purpose it is enough to 
say, though I shall be obliged to go furilmr into the 
case of lVa.'^nii/,‘ao v. An((ndni<fi'>, that the learned 
Judges of appeal, whose decision was coniirmed by the 
Privy Council, were of oiiinion that i)ecause Anand- 
rao took a vested interest at birth in tlie joint family 
property, he did not claim thi-ongl] his fnthcj’, was not 
bound by his father Madliarrao’s release of 1H89 and need 
not have sued within three years, or at all to have it set 
aside. But for that opinion, 1 cannot see how the 
coiiclnsion reached by Tyabji, J., that reading section 8 
of the old Limitation Act (irow section 7) wnth Article 91 
the plaintiff’s claim was time-barred, could be avoided. 
For taking the release to have been a partition so 
far as Madhavrao ^vas concerned (and this appears to 
have been the view adopted by Jenkins, 0. J.) it is hard 
to say that Madhavrao, in a suit to have that partition 
set aside on behalf of himself and his minor son, could 
not have given a valid discharge Avithont the coheur- 
rence of the latter. In all matters of that sort a Hindu 
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father fnliy represents his minor sun, and with the 
utmost respect, I do gravely donht whether the question 
being' wlieiher a partition effected hy the father for 
himself and his sti]'ps ought to be set aside for any 
reason, tlie fatlier might not bring the suit and in 
respect of its result give a valid discharge both for 
himself and his minor son without the concurrence of the 
latter. If that he a correct view then time began to run 
against Anandrao as well as Madliavrao from the date 
of the release. In the wow taken l)y the Appeal Court, 
liowever, the Article which applied rva^ Article 127. 
And ii is coniended here, that that Article applies 
and that the pial iritfs, not having been excluded to 
tlieir kao\Ce<.''n' trom the jonit lasnily propej'iy more 
than Twelve yeai'", before sail, art in time. 

1 wish to maki. a few obser'mlions upon the case law 
which has grow’j up in this Presidency about Ariicie 
127. h’ormerly that article was restricted to “ Hindus ” 
hut iir the Act of 1877 “ person is substituted for 
“ Hindn ”. 1 do not remcinhej' a single case in our 

books iu which the very obvious I'oason for that change 
iias been noticed. Gencj'ally the Judges have read 
the changed wui'd as expressing the intention of the 
legislature that any person wheliier Hindu, Maho- 
metlan, Christian, Parsi or Jew might have the benefit of 
the Article. And so of course he might, provided its 
othci' requironieiits were complied witli. But surely a 
curious process of reasoning is exhibited in the general 
statements to be found in some of the earlier cases, that 
the Article now applies to Mahomedans as well as 
Hindus, without a pause upon the essential requirement 
of the whole Article, namely that the property in respect 
of which relief under it is sought must be “ joint family 
propert57' ”. And outside the Hindu law “ joint family 
property” is uulciiown. The change, I submit, must have 
been rendered necessary by the case law I have been 
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exanuTiing, and wa^ debiguod to include Khojas and 
Menionti, vvdio altkongh not Hindns ” inlglit under the 
decisions iii certain circumstances hold ■‘joint lamily 
property” in the ilindn sense. Thero is no other 
l>ofesible case in whi' h anyone hid a ITimhi coiild hold 
“ joint family propel ry ” at least none that i kno'sv of; 
and if there are any, ihey, like the cases of the Kliojasand 
Menions (and later the Molesalanii Gijassias of Bioach 
and Sunni Boiiras of Dhandhnka), innst have been 
proved as special cnsloins. Ihns the applitatlon of 
Article 127 is really not extended, as orr Coiirt Las 
frequently seemed to think, to Malioniedans generally, 
or to any other c-iass genoially, iriespective of the 
possibility of such Hahomedaus or inembei'S of that 
othei' class, holding “joint family pi'opcrty”. Where 
can any such pers-c.ns bo found? As the decisions 
relating to Khojas a lid Memoirs were liiKki'stood, it is 
plain that upon an t.nimpaircd desetnt born futl or to 
.sons, the latter inigM (in the common opinion, would) 
hold the property as mem ber.s of a Hintlu joint family, 
and property so helti wuiild be “ joint family property " 
within the meaning of the Article ; but no other. The 
point is really of considerable importance in view of 
the curroui of decisions in this High Court, with which 
(and for obvious i-eason,®) no other High Court in 
India agrees. 

I will take the latest case with which I am acquainted, 
first, Fatma Boo v. Ghinan Roo^b decided by the 
present learned Cliief Justice and Batchelor, J. The 
head-note is : ‘‘ A suit by the daughter of a deceased 
Mahomedan to recover her share in his projierty is 
governed by Article 127 of the Limitation Act, 1908.” 
This cleaj'ly could uoc be a Khoja or Meinon case, since 
the leading case in 1847 decided that under a special 
custom of those sects a daughter was excluded from the 

W (1909) 11 Bom. L. E. 1083. 
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inhcritfiiice. So that if what I h3^''’6 just said above be 
rightly reasoned, there coiild have been no question of 
“ joint family property ” in the ease. The learned 
Chief Justice says : “ The question in this case is whether 
the Article 127 of the Limitation Act can apply to a 
suit Ijy the daughter of a elect nsed Mahoinedan to 
recover her share in his propei'y. It was decided 
under the Act of 1877 by an Appellate Bench of this 
Court in 1885 (by Sargent. C. J., ami Birdwood, J.) that 
it can so apply, and that decision, 'o far as we are aware, 
has been followed in Bombay for the last twenty-three 
years. It is a decision which is binding upon us ; 
and wm, therefore, hold that the suit falls within Article 
127.” Now it is clear that thi.s decision need not be 
taken as expressbig ihe considered opinions of the 
learned Chief Justice and Batchelor, J., but as attribut- 
able to the maxim ftaar decisis, it is founded expressly 
on the decision of Bargcni, 0. and BircBvood, J. (not 
I believe reported, but to be found in the Printed Judg- 
ments of 1885 )^. Although Judges woulclal waj^s desire 
to treat eveiy thing falling from f •> eminent and learned 
a Judge as Sargent, C. J., with the utmost respect, it is 
permissible in a theoi’etical discussion of the law to 
examine that deci.uon cj-itically. Sargent, 0. J., said : 

It remains only to consider win liei' the claim of Clulani 
Hussein, as a residuary to one-n'nth of the compensa- 
tion awmrded in respect of lots A. C, E and G-, and the 
claim of Najib-un-nissa as one o' the legal sharers, to 
one-sixth of such compensation, are barred by time,” 
1 pause to point out tlsat from tills statement it is clear 
that the Hindu law was not beni applied, in matters of 
succession and inheritance, to die parties to this suit. 
One of the claimants v-ms a woman, and she claimed as 
a sharer. The case was then 1 'ung dealt 'with under 
the Mahoinedan law, and that law knows absolutely 
nothing of “ joint family proper* y ”. The learned Chief 
Bayad Gulam^^Huhsein v. JCihi AmL\i mm (1885) P. J. p. 170. 
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JusUco proceeds : “ Tiro property left by Balcar Ali 
became divisible, oo his death, among those members of 
ills family, who were cirtilled to siiares, according to the 
Mahomedan law or were resid iiaries. Till it was dmded 
it was, we think, ‘joint family property ’ within the 
meaning of Article 127 of Bchednle II of the Limitation 
Act of 1877.” And after noting the changed language : 
“It is not necessary, therefoi'e, to rebirict Article 127 of 
the present Limitation Act to buits hy Hindus. And 
the q^nestion ... is, whether, before the instilulion of 
proceedings under Act X of 1870, the claimaiiis Gulam 
Hussein and Xajih-nn~nissa had been excluded, to tlieir 
own knowledge, from lots A. 0, E and G for a p.-u'iod 
of twelve years." 

The material senience in the judgmeirl is : “ Till it was 
divided we think it was ‘ Jinnt finnily jiroperty ’ within 
the imnni ig of Amiicle 1 l' 7.‘' 1 siibniit Avith great 

le-pLct that bad opinion is ludenable upon any AueAV 
of the Mcdiomedan taw. It lould not evim be argnc([ 
that the lieii’s, slun-ers and rcsidiiaries too!: OAmr each 
other by hnreivor.ddo, xenp-h is dse crucial sebt of “joint 
family property”. On die de:uh ol a Mahomedan 
intes, ate, his estate could imt in any i-oncuvable cir~ 
cnmstances, unless it is by a special custom supposed 
to be governed by the Hindu law. he “joint family 
properly”. It is what it alw/aj’s was an undislributcd 
estate, to be taken in severalty by the licirs, sharers and 
residuaries. 

The vdew taken by the Bombay High Court, which is 
liased on this decision of 188.5. has not been accepted by 
the other High Courts : J mine Bahnia v. Zia Ahmad^^'>; 
Patella V. ; JlaJtanied Ahram Shaha v. 

Anorbi Choivdlirand^K Probablyin those parts of India 
110 groups of Maliomedans have been brought under 

O (1890) 13 All. 282. P) ( 1891) 15 Mad. 67. 

W (1895) 22 Cal. 964. 
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the Hintia Iuav of the joint family, and the Courts 
therefore very naturally declined to hold that property 
held under the Mahomedan law could be “joint 
family lunperty ’’ or that Article 127 could apply in the 
case of any relief sought in respect of it. 

The two cases cited by Sargent, C. J., mz., Musst. 
Khyroonissa v. Salehoonissa Kliatoon^^^ and Acliina 
Bihee v. AJeejoonUsa Bibee'^^ were both decided under 
the Act of 1859. The Avords of the section are different 
from those of Article 127 of the present Act, although 
no doubt the suit.s contemplated Avere suits for moA’-able 
or immo Arable property on the gi’ound that it AA^as 
joint family property. But the point upon Avhich 
I resi my conclusion docs not appear to haA’'e 
l^resentcd itself to tlio minds of the Judges in either 
of those cases. Thus in KhyroonisseC s case^'^'> the Court 
says: “The AA’ords used in the clause are ‘joint 
family property ’ and ‘ property alleged to be joint ’, 
which are the usual terms with reference to joint 
Hindu families. But we see no exception as to Maho- 
medan families, or AAdiy their resx)ectiA^e rights by 
inheritance should not come under limitations pre- 
scribed generally against parties not trustees as AA^ell as 
ti'ustees.” It is submitted that no exception AAms 
necessary for the simple reason ihat no joint family 
property exists amoiig Mahomedans. AcJiLia Bihee’ s 
case'^ appears to have been decided on the ground that 
the party against Avhoin limitation was pleaded Avas 
proAmd to haAm been in “ joint possession ” Avithin the 
statutory period. That might as well haA’'e been decided 
under Article 141 as Article 127 of the present Act. All 
that bears on the present argument is this passage : — 

‘‘ 111 special appeal it is urged that this suit is haired by the provisions of 
clause 13, section 1, of Act XIV of 1859, inasmuch as the plaintifls have 
failed to show any act of pohsession by any payment on the pait of G-holam 

(b (1866) 5 W. B. 238 (Civ.). (18G9) 11 W. B. 45 (Civ.). 
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Alimed . . . but the inference he has drawn from the fact of these ladies living 
with Gholam Ahmed, and being suppoited by him fiom the proceeds of the 
property, is a pi oper and collect one. It would be difficult to know vhat 
other evidence could be given of ]oint possession by women in the position of 
the plaintiffs mothei in this case, living as she was with C4holam Ahmed, 
who, as the sole male rcpiesentative of the family, had the sole charge and 
managemeiiT of the piopeit}.” 


In Abdul Kadar v. Bapubhai^^^ Parsons, J., said 


“The leason assigned foi the refusal by the Snboidinate Judge is that the 
Couit-fee paid is only sufficient to covei plainthts’ one-thhd shaie in the 
propel ty. Ko more, howevei, is e^u paid in any suit for paitition, and ve 
think that it was quite in the po\\ei of the Judge to have oideied the 
defendant to pay the necessaiy Comt-fee on his shaic a condition precedent 
to his obtaining his share. The Distiict Judge lefused because this ^vas not a 
suit for partition of ]oiut family propeily as known to the Hindu lav , but a suit 
by Musalmans foi ibeh shaie of an inheiitance. In this Piesidency, hove\ei, 
a suit for paitition of an mhciitaiico by Musahiuns is liaidly di^lingiiishabh' 
from a paitition suit by Hmdiis.” 

Tlie learned Judge goes on to say tliat the plaintiff 
was at any rate entitled to the reliel by way of ordinary 
administration vsuit, and there T entirely agree with 
him. It is the last sentence I Inive quoted wliich 
with respect I tliinl? to ho faj- too broadly stated. I 
was told in the course of the argument tlxai that 
passage was frequently cited, and always seemed to 
jDass unchallenged, and with approval. Sweeping dicta 
of that sort, for which it might he difficnlt to find any 
solid basis, tend to add to the confusion in which the 
precise extent of the applicability of a part of the Hindu 
law to iiarticnlar gronijs of Mahomedans in this 
Presidency is involved. In Bavasha v. Masumsha^^\ 
Parsons and Candy, JJ., parporting to follow Say ad 
Gidam Hussein v. Bihi Anrarnisa'^'^ said .- ‘‘ The First 
Class Subordinate Judge, A. P., erred in holding that 
Article 127 of the Limitation Act, 1877, applied only tq 

® 11889) 14 Bom 70. 

(1885) P. J. 170. 


to (1898) 2.8 Bum. 188 
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Hindus, and so did not govern this suit ” (I note that 
this is a non apqnitur. The Article may apply to others 
than Hindus and yet need not apply to all who are not 
Hindus, a curious logical fallacy winch seems to run 
through most of the decisions), “wliichis one by 
a Malioiiiedaii to enforce his idght to a share in the 
proiDcrty left by his father and to recover that share by 
partition. The case of Say ad Giilam Hussein v. Bibi 
Ani'atniisa^^^ is a distinct authoidty that ‘joint 
family property includes property left by a deceased 
Mahomed an and divisible among his heirs iintil it is 
divided.’ ” (Snrely such property is not joint family 
pj'operty ’’ ; but all sharers are until division tenants- 
in-common?) Bui where there is a tcnancj"-in-common 
it may very well be, as was held on the facts of this 
case, that no tenant-iu-conunon has been excluded so as 
to start limitation against him, under Article 142 or 144. 
The whole of the law was very elaborately dealt with 
by Batty, J., in Ahdul Kadir v. Malionud'^^'', and that 
learned Judge appears to me, speaking with all respect 
to what may ])e thought tlie contrary opinions of other 
learned .fudges, to have laid down the tj-ue cjiteria. 
But succinctly my submission is tliat, because Article 
127 is not restricted in terms to Hindus, it does not 
follow that it necessarily extends to evejyone who is 
not a Hindu. The criterion of its applicability is the 
character of the property. That property must be 
“ joint family property ” and no such property is known 
to the law outside the special Hindu law of the joint 
family. Some who are not Hindus may hold property 
under that special branch of the Hindu law, but before 
Article 127 can be applied, it must be shown that they 
do. Here, however, it must be admitted that according 
to the general acceptation the parties to this suit belong 
to a class who are governed by the Hindu law of the 
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joint family, so tliat, apart from otlier considerations, no 
difficulty need be felt in applying Article 127 if tliat be 
necessary to save limitation. But it is also urged tliat 
inasmucli as tlie release of 1879 binds not only the maker 
but liis cbildren, tliis suit must fail as long as tliat 
release stands. To tliis the plaintiffs have two answers. 
First, tliey contend tliat tliey are not bound by tlie 
release. Having it set aside, tlierofore, so far as it may 
affect tlieni is merely incidental and subservient to the 
substantial relief they claim. Next, that they only 
became aware of the existence of the release within 
three years of suit. The second contention may be 
summarily dismissed. On the evidence 1 hold it 
established that Jan Mahomed knew of the release 
many years ago, certainly before he went to Eangoon 
in 1902. And as to Aziz, I fail to see what interest 
ho can have in the suit, or in what right he is entitled 
to ask to have the release set aside. It must be 
hold binding on his fatlier Abdulla, who, tliough 
iie now alleges fraud, undue influence, etc., has 
never taken any steps to have the j'elease set aside. But 
if binding on him, then, looked at in the light of the 
Hindu law, such a release would surely take him out 
of tlie family from the date of its execution. Aziz wms 
not born till about 1893 thirteen or fourteen years after 
his father had gone out of the family, and become, as 
Jenkins, C.J., put it in Wasanirao's case^\ “dead”. 
Now a dead man cannot have any more children, so that 
from the point of view of the members of this “ joint 
family ” in the Hindu sense, Aziz simply does not exist. 

The first line of argument raises difficulties, which 
are to be found in numerous analogous cases in the 
books. I give, merely as an example, Ahdul Ziuhint v. 
Kirpamm where it was held by Birdwood and 

Parsons, JJ., that Articles 91, 92 and 93 and section 2 of 

m (1904) G Bom. L. R. 926. & (1891) 16 Bom. 186 at p. 189. 
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the Liiiiitatio]! Act apply only to suits brought expressly 
to cancel, set aside or declare the forgery of an instiar- 
ment bat they do not apply to suits where substantial 
relief is prayed, and where the cancellation or declara- 
tion is merely ancillary and not necessarj^ to the 
granting of such relief. In the case tlie documents 
impeached we]'e all executed by a deceased woman by 
way of gift, etc., and therefore the case does not illustrate 
as clearly, as some, tlie principle I wish to airive at. 
The general statement in the liead-note is unexception- 
able, but it leaves in doubt the fundamental question 
when the cancellation of a document is necessaiy, and 
when it is not necessary but, to quote the usual terms 
only incidental, unciliaiy or subservient to the 
siibstantial relief claimed. Where the instiminent is 
executed l)y the plaintiff himself and would, if allowed 
to stand against him, effectively defeat his claims it 
becomes a little difficult to maintain, that although the 
claim is for substantial relief, the iirior cancellation of 
the instrument is only ancillary or subservient to that 
relief. And the inclusion of such Articles as 93 and 91 
in the schedale may be Thought surprising. Ordinarily 
a person is not bound to take notice of forgeries, or to 
ask the Court to be relieved against them. As these 
Articles am there, however, it would ahvays be open 
to argue that a plaintiff who happened to know that a 
document had been forged, but took no steps to have it 
declared a forgery within the term prescribed, would 
be barred in a suit after that period It ad expired from 
disputing the genuineness and binding effect of the 
document. Suppose, for example, that A knew that a 
conveyance of part of his property to X had been forged 
in 1910 but took no steps to have the conveyance 
declared a forgery. In 1914, let us STippose, X gets into 
possession of the property so conveyed. A brings a 
suit in 1915 to recover his property and is confronted 
with the forged conveyance of 1910. What is the 
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_ position 11 the conveyance be genuine and bindino- 
upon lain he has no case ; if he tries to show that it ist 
foj’geiy lie is told that he is time-barred. 

I will now give an example of paramount authoritv 
the case of Petherpernial Chetty v. Miaiiandy Servai^) 

uie India* Limitation 

Act, lha, their Lordships are of opinion that the 
conveyance of the 11th June 1895, being an inoperative 
instrument, as, in e fleet, it has been found to be does 
not bar the plaintih’s right to recover possession of 
his land, and that it is unnecessary for him to have 
It set aside as a preliminary to bis obtaining the relief he 
claims.” And the phdntiir was allowed to bring tns 
suit under Article- 144. Pushed to its logical 
conclusion that decision of the Supreme Court 
wipes Article 91 out of the schedule, for there is 
no conceivable case in which a plaintiff could obtain 
the rebel contemplated by that Article, unless to 
that extent at least the instrument were found 
to be ‘- inoperative ” against him. In the parriculai- 
case their Lordships were dealing with, the plaintiff 
had sold beuami in 1895 to defraud a creditor. It was 
found that the creditor had not in fact been defrauded 
so tliat the maxim “ let the estate lie where it falls ” did 

t=lear that so long as the 
sale of 189o stood unchallenged it would be an effective 
bar to the plaintiff’s claim to recover the property 
conveyed. In a suit under Article 91 brought within 
three years of the sale, the plaintiff might have been 
allowed to show its true character and so have declared 
in 1898 what was finally upon trial found in 1908 that 
the instrument was “inoperative” against him and 
theretore should be cancelled. Not having done so, but 
foi this^ decision, it might have been thought that he 
would have been precluded from averring “ inoperative- 

W (1908) 35 Cal. 551. 
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ncsR ■' on any ground at ail against tlie sale of 1895 after 
tLe expiration of the iieriod of limitation prescribed 
by law on that behalf. It is extremely difficnlt to 
reconcile a decisioii of this kind in principle with snch 
a decision as that where there has been an adoi)tion 
which if made and valid would defeat a claim, and that 
adoption has not been challenged within the statutory 
]3eriod, it is an effective answer to a suit brought 
under, say, Article 114 for possession. I submit with 
great respect that the tine rule which is also of universal 
applicability is this ; where the existence of a docnment 
if valid and binding on a party would defeat his suit to 
recover possession of any property, he must sue under 
Article 91 for the cau cel I at ion of that document within 
throe years. (I am not concerned with cases of forgery 
proincled for in Articles 92 and 93. and of course the rule 
r have tiirown int o A'ery general Avords might be more 
precisely laid down, but it serves to express my 
meaning.) 

For it appears to me that if Article 91 is to have any 
effect at all, that clfecr ivonld bo that tlocuments not 
impeached under ii will not be open to imjieachineiit 
generally in a suit to recoA’-er possession of propeidy. 
In applying the rale practically, obvious distinctions 
might be drawn between documents made by the party 
suing himself or his represeidatiAn'' in interest, and others. 
The latter was tiie case ])erore Birdwood and Parsons, JJ., 
and though I think they laid down the law much 
too broadly in their judgment, no exception need be 
taken to the decision confined to the facts of tlie case. 
Here then the question Avonld be whether the release 
of 1879 is binding on the plaintiff il ? In other words, 
whether having it set aside or cancelled is necessary 
to the success of the further substantial relief he seeks, 
or merely ancillary and subservient to it ? Upon the 
authority of Anandrao's case, wliich I will now briefly 
consider, the plaintiff nray fairly contend that he is not 
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bound by ilie release, and that it is immaterial to his 
present claim whether it be cancelled or not. If he is 
right there, it would be xinnecessary to consider one of 
his prayers, whiclx is for a declaration that he is not 
bound by the release, and therefore that as far as he is 
concerned it may be cancelled. The plaintiffs here 
chiefly rely on the case of Wasanb'ao v. Anandrao^^\ 
The material facts may be summarized thus : Kashinath 
the first bequeathed all his property held to have been 
joint ancestral family property by will to his gi’andson 
Vithoba, to the exclusion of anotlier grandson Bajirao. 
Vithoba gave the entire property to Kashinath the 
second, who at that time had two sons Ganpat and 
Madhavrao. Kashinath the second willed away this 
property. In 1889 Madhavrao who had a son, AVasantrao, 
executed a release in favour of his father Kashinath for 
Rs. o,000. The plaint in the .suit was sworn on the 5th 
December 1901 and came on for trial before Tyabji, J., 
who held the claim barred by limitation and dismissed 
the sait. On appeal before Jenkins, 0. J., and Batclielor, 
J., it was held (1 ) that the pj'operty notwithstanding the 
wills and gifts was joint ancestral family property in 
the hands of Kashinath the second, at the time 
Madhavrao executed the release. (2) That inasmuch as 
Wasantrao took a vested intere.st at birth in the whole 
joint ancestral family property, he could not be bound 
by his father’s release, for which the consideration paid 
was wholly inadequate. (3) That the suit was not barred 
by limitation as neither Article 126 nor Ai-ticle 127 read 
with section 8 nor Article 91 read with section 8 could 
bar the plaintiff’s suit. Article 127 was held to apply, 
and it was found that the plaintiff was not excluded to 
his knowledge from sharing in the joint family pro- 
perty for more than twelve years before suit, so that he 
was entitled to Lis share which (as I understand the 
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jaclgment) wiis held to be one half. This deci’ee was 
confirmed oii appeal to the PjIv}’- Council. Upon it 
two questions arise. 1. How far can it be carried 
beyond its own facts even where it is sought to be 
applied as a principle to cases arising between Hindus ? 
2. How far if at all is it applicable to the cases of 
Khojas and Mcinons •' I should at the very outset note, 
what never appears to have engaged much attention 
since, namely that Madhavrao’s i-elease in this case 
could not possibly be interpreted as a partition. I 
have sent for the i)aper book and read that release, and 
it is perfectly clear that Madhavrao wms convinced, or 
professed at the time to be convinced, that the lu'operty 
in his father’s liamL was not Joint family property at 
all, and that he had no right in it. This Avas not un- 
natural in vieAA’ of the admitted facts that it had once 
bee]i bequeathed by will (apparently withoirt any 
protest on the pan of the disinherited grandson) to 
Vithoba, one of two grandsons, who, had the property 
been Joint ancestral family propej'ty as iioaa" held, 
would !mve been entitled to equal shares in it. And 
that subsequently the whole of it had again been given 
by Vithoba to his only son Kashinath, although it 
apj)ears that at that time Kasliinath had male issue, 
who again if the pi'operty wei-o Joint ancestral family 
property, Avould have acquired an interest in it at 
birth. The history of the propcidy is quite inconsistent 
Avith its haAung Iteen Joiiit family property, and no 
Avonder MadhaAono aauis comdneed that he had no 
interest in it, and so accepted a relatiA^ely small sum as 
the price of undertalving on behalf of himself, his heirs, 
executors and assigns not to i)ut forward any claims to 
it. In the light of other decisions it is highly im- 
portant to bear in mind Avhat the reiil character of the 
release aauis. I Avlll only ol)serve on ihe ai'gument used 
by the learned Chief .Justice upon Article 126 that he 
appears to have overlooked what I suppose was in the 
u 2, it— 11 
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tnhui ot Pjo learned trial Judge. The gift by Vithoha 
’(> Ka'' ' was un alienation in the strictest 

•.vp' jieui ‘C'l-ie, of purported to he, of the rights of 
flaiipat aiul Jladhavrao both alive at the time. If in 
!'ac< Jva'-Iiinatii had held adversely to them under this 
(Iced ot gin it is hard to see why Article 12C should not 
Juive applied to I he cases of Gaupat and Madhavi'ao, 
and later why, read with section 8, it should not 
have barj’ed Wasantrao. The learned Chief Justice asks 
who was to sue to have this alienation set aside, the 
donee ? Certainly not ; but those members of the 
family who virere injuriously affected by it, namely 
the two grandsons Ganpat and Madhavrao. Suppose 
it had been a valid gift, its effect would have been to 
leave Kashi iiath the second free to dispose of the entire 
property, irrespective of the vested interests of his 
sons. So viewed, il is not easy to distinguish this from 
any oCie)- alienation. It is true that Article 126 is 
i.‘&b‘icted i i tenn.s to an alienation by a Hindu father, 
wl'^roas tbe only p^r-^ons who could here be aggrieved 
wo]c ginndsous. Bat 1 do not tiiink that the learned 
Ciuef Justice meant to make that the ground of re- 
pudiating the applicability of tliat Article to the case. 

As 1o the binding effect of the release on the plaintiff 
^Yasantrao the learned Chief Justice says (page 943) : 
‘‘To the first my answer is that the release does not 
bind Wasantrao; he was born at the time and I 
cannot lind in the transaction those conditions which 
woidd njah'c the release effective against and operate on 
(he ii’J‘'pe‘'deid iiderest accxuirod by Wasantrao at his 
bi]‘lh.” I note that here it is very clearly imj)lied that 
siieli conditions Jiiight exist, so that it is necessary 
always to keep tins judgment very strictly to its own 
facts. And in dealing with the third of Tyabji, J.’s 
ijoinfs, I ho Chief Justice again grounds his decision on 
the iu(l("P(mdent rigid of the plaintiff. In the end 
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WaHanti’ao was tlecreed hall! iJie joini family property, 
as tliough MacThavrao by liis act of IftiSD bad, so far as .Uv 
the joint family was conceiaied, ceased to exist. ^Vs. ^iA!.o-,i{ 

howevei’, Kashiiiatli bad paid according to the I’olease dwn 
Rs. 5,000 for MadhaAwao’s sliare, and Madhavrao Avas ■’-no.'ir 
bold bound by that release, the logical residt. it is 
.submitted, .shonld have been that NVasani^no took at 
most only one quarter, the other tjmiricr AA’hicb AAmnld 
liaAm gone to MadbaAU’ao liaviug ]>cea bouglji l)y 
Kasbinath the second. But a careful consideration of 
tbe case, as a AAdiole, sliows that it !>y no means con- 
cludes the defence here. It does no! go the ieugln, a-, 
i.s sometimes supposed, of liokOii., that a dirjdAAii- 
tageoas partition by a father aauIj not oiiUi !u-> ‘-aos. 
altliougli tbo only ground of tin' decision adtiaO; 
stated might be jmslied as far as that. For six>jOsc 
that in this case the release of 1881/ Lad in ebe'^d been a 
panitiou, then cither the plaintiff Ydasan.rao would 
have been bound by it, or no minor could eA'er be held 
bound by a partition effected by his father. There must 
bo numerous cases Asdiere at the time of the partition the 
property may be worth .say Rs. u,00d and the partition 
being bet AA’oen thi'eo brotho-s each of whom has minor 
children, the share of each AA’oidd be Avorih Rs. l.OOd. 

By the time tbo minors haAo attained majority it may 
be that SAVO out of tlve three sinu-es made many years 
before baA'e hicreascd in A^alue to a lac. Bu the ininoi' 
son or sons of the third partitioning member could 
hardly bo heard to say, on that account, that they Avere 
no parties to the partition, that they had tX-qiiircd an 
independent interest by birth, and therefore called for 
a fresh partition now that parts of the original joint 
family property had increased so much in A^alue. The 
truth is that while the judgnienl in Andudrao 
Wamntrao''^'^ rests almost exclusively upon the tlioory 
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iliat every member a joLji. I'amiiy acciuirea a vcsied 
interest in the entire jn-operty at birth, it makes no 
mention of the equally important principle of the 
Hindu law, that for purposes of partition, etc., minor 
members are fully represented by the liead of the stirps 
to which they belong. Thus, but lor special considera- 
tions which the learned Chief Justice plainly had in 
mind, he might have held that the release of 1889 
amounted pro tcDito to a partition, and had he come to 
that conclusion there can be little doubt that he would 
also have held that Wasantrao as well as Madhavrao 
was bound by it. This was the principle of late]- 
decisions such as that in Chahiidais'fi case® (althouglj 
the release was referred rather to the category of family 
arrangements than to actual partition) ; Timed Baharw 
KliHshulhhai^^^ where though JVamutrao's case^^'‘ was 
i'efcjTcd to in the aigument it was not noticed in the 
judgment of the Court. The latter is an instructive 
examiDle of the pj'iuciple apiDlicable io r/?f<:<,s/-pa]'titions 
if I may call theiU .lO. Tlie learned Judge, Chandavai’- 
kar, J., says (page 401 ) : — 

“ Wlut is called ])>• lilt piilies a iclni(|iUMimci'l llir 2iid defen(lanl\ 
father was in subst tnce a pirtiMcn ef till, iaimlv piopeiU liotwicii Liin anti 
his copaiTOiicis, and it is ntbii (lie hss <i jiaitition 'ahlnn l!ic nieaning of 1h, t 
tciia ill Hindu la\\ though insli \d of ic( t‘i\iiig his slian of the pioi>eily as it 
existed then, the 2nd dciendanl’'' lathei retcned tln^ nu iit\ \a]ut‘ oi it. Ii 
urged that that paitition is not Inmling on ilie 2iul d^finuhni liecaiise tlie 
latter was a imiior tluu an the deed, Exhihit 38, lont lios no express words to 
show that his fatliei and his ropaiccneis init ]id(‘d to inclnvle th^ 2iul dtfmidaiihs 
shaie in hi> fathci’s sh ae. Cat tlu iiih‘ of ILndu law 's tiuit at a paititnui 
among the meiuheis oL i joint faiiulx, culi mciuhci is presumed to itpirscnl 
not onh hinisilf hilt also Ins SO'.', aiid tin s^ai tikes Ins ^luie tiuongh his 
f iIIki as luiiig intludid in tin slnie allotted ti In iai^ i ” 

And (o much the same effect is Chahildass 
decided on appeal hy the same learned Judge, thus : — 

“ Then conics tlie ({iitstion whctlior his two soik (tli 2iid and tlie 3id 
appellant) and tin son of Jiis deceased Inotliei, CiUs indas aio also cqn i1!\ 

(1909) 11 Bum. L. B. 600 ^h(i90ir) 6 Bom. L. It 92 1 

(2) (1909) 11 Bom. L. 11 396 tO (1910) 12 Bom. L Ih 621 at p. 626. 
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luHiihl It) il. It IS aij,ue(l that liu-y aic not, on the antiioiity of the judgment 
of this Coint in W(f^a)ili'ao\\ , Amtndiao^^) conhimcd by tlie jud£»iiicut of the 
Jndinal Ooniinittce of tlic Pii\\ (himidl in Ajiamhao v. Wasanfrao^^h Thi'se 
judi^iudits do not la) don n tluOnonl pioposition tliat in no lmso in a joint 
IIni<l!i fannl), consdting ot a j^iaiidfathr i , son, and t^iaiidson, the last 
can he Itoiind ]>y a leloasi* of his iii»]it to n sliaie in the ancestial estate 
executed h) the soa. Ko doiila in tlie concludinii, pait of tlicir judgiucnt 
the Pihy Council point, as the giound of thiir decision, to the lulc 
of Hindu law th it the giaiulson has a light to the estate independent 
of the father ; hut the) go on also to leniark that the late Chief Justice of tins 
Coiiit, who dcliceied its judgineiit, has lightly applied the piinciples of Hindu 
law to the farts of the casts We innst, theiefore, turn to the lattci judgment 
to see how* the iiile of Hindu hw in qin stion was applied by this Oouit to the 
faets befoie it in Wa'^animo v. AnanchacA\ The Chief Justice holds the 
giandson not liound by his fatliri’s icleasc because of the ciicumstances of the 
ti nisution Tn rath c 'sc, wht iC the tpestion aiis< s, it mu'^t be decided on its 
own Licts. It IS tine that a mid takes a \( Jed inteicst hy hiitli in anecsluil 
( ,1 lie ; but il i^ not iiiu that liei aiise be has tint iiide})endent existence, he is 
,JiM)lntciy independent of his lathes hoie the two aic punt and wheie the 
son is a minor. The father has the light in cci tain ea^es and under cei tain 
conditions to alienate the estate and hind his son by the alienation ; in a 
partition among the memliers of a joint family, ?>f which the father and the 
son are copaieeners. the father repKsents lioth himself and liis sons ; and in 
all tiaiisactioiis the fathci has powci to act on belialf of the son as well as on 
his own, especially wlieie the son is a minm.” 

I conceive tlmt the li'iic principles of the Hindu law 
which are required foi' the decision of this case, assuming 
ihc Hindu law to apply, are hei'c correctly stated. And 
again I repeat that tlic release in Wasantrad s case^'> 
could not in any view ho regarded as a partition or 
even quasi-partition, since the ground of it was that the 
releasor did not believe that Ihc property released 
belonged to a Joint family of which he was a member. 
It was therefore no more tlian a ])ersoiial undertaking, 
not even in the nature of a family arrangement, stretch- 
ing those words to the utmost ; and as such it could 
hardly be held binding upon the independent interest 
of minor children. It is true that Madhavrao purports 
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h) c()\<'uai)t on heiialf ot him, self, Ills lieirs and cxccators 
and lud having i-cgai'd to the nature of the 

coA'enant and tlie expressed reason lor it, no principle 
of the Hindu hnv of the joint family need he invoked 
either for its interpretation, or to attach to it its legal 
conse( I lienees. To hind a minor hy such a covenant it 
surely would he necessary to show that he claimed 
through his father, which the minor in that case did 
not. Nor in such an act was the father representing, 
and so hinding his son as he would in a partition or 
(piusi-partiti(iU. or reasonahle family arrangement. On 
the (»ther hand it will not do to carry that decision the 
length of saying th:it minor sons never can he hound 
hy ii father's reh'tise. if in the nature of a partition, quasi- 
liurtitioii. or ivasonuhle family tirranpement. Bo that 
il tin llimiii iaw i^ to lie ajqilied to the pai ties here in 
deiei'iimiim; llu' elleel of ilu lelease of Pchruary hSIl 
il will lia\e to li<- ii^ij'li '(' as indietited in the tAVO 
(i(‘cisioi", i.i-i eiied and not with any sjiecial reference 
to jrr/so,///‘'o/s ^ e,sv'i)_ JIaving ilius far attempted to 
open the way to a eli>ar view and grasp of princiiiles, it 
remains to :i])plyl l.osi* jirineiph's to the facts of this case. 

But I iiiusi cite one more deeision w’hieh lias a dii'oet 
lieiii-iiiu on tlic nhiler dirfioii of Bargent, C. .1., in 
Alinu'illilniji HiihibldiiHj v. ('ass>()nbJiOif^^'> that although 
among Khojas ii son eaiinot enforce partition during 
his father's life-time. In' may wdthont inconsi.steney 
restrain liis fatiier from alienating any part of the 
joint family property. T eomniented on that while 
ei'itieidim tlie wlnile jndi^ment Iml had not this eu.se 
in m\ mind; 1 Jia\e since humd it. li\ Haul SiO'taJ 
Kutuu V. Jibttd Dnii'/tJ /viKO'i > the .Judicial Committee 
of the Privy Coinieil lay it ilown, that ‘‘In such a raj 
the >on is not a eo— .liarer with his father. Property in 

^ I I Ml 1)1. iiuli . I. li. 1IJ.1 0) ( IShfl) l.t Jiniii. ,^4. 
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ancestral estate acquired by birth under the Mitakshara 
law is so connected with the right to partition that it 
does not exist independently of such right.” That is 
to say that because the raj was inrpartible, the son was 
not a “ co-sharer ” in the sense in which every member 
of a joint Hindu family is a co-sharer. Applying this 
emphatic prononncement to tbe case of the Khojas 
what is the result ? Since no Khoja son can enforce a 
partition, it follows that he cannot be a co-sharer. 
And if that bo so, the plaintiffs could not have any of 
the reliefs prayed for in this suit. That is strong 
corroboration of the views T expressed in summing 
up my review of the case law, which has step by step 
applied the Hindu law of the joint family to Khojas 
and Memons. 

As to the gift by Datu to Ismail in 1902, no question 
of limitation arises. As to the release of 1879, 1 am, 
owing to the state of the authorities, in some doubt 
whethei" 1 ought to give effect to luy own opinion, an 
opinion I have held unshaken for many years, that in 
this and all similar cases a party, who does not take 
steps in time to remove what els(‘ would be a bar to 
the sticcess of his suit, camiot surmount that bar during 
the trial, by exactly the attack he ought to have made 
on it directly and within the shoj-tei- time allowed by 
the law of limitation. But this ease is not as clear as 
1 should like a case to be, in which 1 thus applied 
the law. Eor it is doubtful in the lirst place whether 
the release, in the light o£ Mahomedan law, has any 
effect at all so far as the planitiff 1 is concerned ; while 
it is also very doubtful whether the Hindu law governs 
Khojas on a point of this kind. So that I shall not 
decide the case on the ground of limitation. 

But I must note one argument which was frequently 
used. Mr. Bhandarkar for the plaintiffs contended 
that even were this a release, it was never acted upon. 
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f courcss I liavdly know wbni. this raeans, thuugli there 
art' dh'ld in .some oi' tlie eases whicli iniglit suggest tliat 
xniic Jegal doctrine does uiidej'lic it. A release by way 
ui' (iiiasi-paj-titiou must operate or not. If it operates, 
tiien it does so from tlie date of its completion and 
exeeutioii, and I do not ooe how thei-e can be any 
(piesiion of its having been acted upon or not. What 
is really meant ]\v the argument is, J think, that tlie 
snbseqnent conduct of the parties shows that there was 
no intention to extend the operation of the release 
beyoJid its executant. Here Abdulla purports to take 
his son and wife out of the family. But it is said, the 
evitleuce shows, that both his son and wife for that 
mutter continued to live with and be maintained by the 
family, so tluit neither Datu nor Ismail could really 
Inive intended to exclude them under the release. But 
llic oj)eration of a releas(‘. as means of partition, is 
raiiu'i’ Icaal tlian practical. It is jterFectly consistent 
witli that leeal opcj'ation that tin* members of the 
family should continue to cxlcmd hospitality attd 
assistanci' to Ihost* who !i!id(‘i‘ the iM'lease hatl lost all 
riaiils. as members of a joint family, to the joint family 
e'-ial('. Onci' the release had taken etfect, and so 
worketl a partition, it could only be by intentional 
re-uiiion t hat i!u‘ former mendau's excluded under it 
could onc(‘ again b(‘come members of a joint family. 
And this could nevi'r be elhvted without intention, 
nu'i'cly by e.xteinling inwards them such tiatural 
kindnt'ss, ;is their n-lationship wotdd call for. In the 
present laseail the (‘vi(lenc(‘ aboiit .htn Ilahomed, his 
mother b’akinbd, hi' yo!!M_;(i' b'oilicr } having 
li\cd am! hi < n m ini limd. ‘’le cnihbim educated, 
iiii'iied .o J 'o !o, ;n ’he e>[)eiise of Datu and 
Ismail, i'. it) tiiy ojtiiuon, il not wholly irrelevant, of 
little \a!i!e. That ilere coidd hafdly have been any 
d.‘liber.d(‘ iutejilion l(» re-unite is clear from the ago of 
(lie t\\(j j)hiinii/rs. Data tttid tsmail had nothing 
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whatever to gain from them. Jan, it is true, was of an' 
age to do business since, say, 1875, but his services 
could not have been valualde and as I shall presently 
show from his OAvn letters it is demonstrably certain 
that as late as 1903 he himself certainly did not believe 
that he was a member of the joint family consisting 
of Datu and Ismail, or had any claim whatever on 
the Joint family propei'ty. Aziz was a mere child 
up to 1905. It appears tliat for the Jast ten yeai’S 
Jan Mahomed has been living away from Datu and 
Ismail. As soon as Aziz was old enough to be 
employed Ismail gave him work to do in the simp, but 
was careful to pay him wages, and his name is entered 
in Iho attendance Look among the other employees. 
Thei'e is notliing in all this lo indicate any intention 
on the part of Datu and Ismail to re-unite. While as 
far as Abdulla is conecined, he has always remained 
wiiat he was before tiie release of 1879, a sodden useless 
drunkard. As the release was probably due to his 
intemperate and violent habits, it is not likely that once 
i-id of him, Datu and Ismail would have wished to 
take him back into the family. 

As most of the evidence for the plaintiffs has been 
directed to proving that as rogurd^ Jan and Aziz the 
release wuis “never ac!ed on”, f have thought it 
convenient to dispose of that argument in this place. 

On the same eviiLence the Conrt has been asked to 
infer from the facts that their grandfather and ancle 
kept tiiese buys, paid for certain eereinoiiies, educated 
them and got them mtirried, that they thus became 
members of the joint family entitled merely as the 
recipients of much kindness in the past, to insist upon 
despoiling their benefactors of a great portion of their 
wealth. This has always seemed to me an absurd 
proposition, all hough it frequently makes its aiipearance 
in argument. If the joint family relationshijj is not 
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fastened, on Datu and Ismail by law, I cejdainly would 
not infej- tliat it bad been voluntarily undertaken 
merely ])eeauso these men showed gneat natural kind- 
ness to their grandsons and nephews while the latter 
were helpless child I'on and in need of protection. I 
will now deal with the release in this suit. There can, 
I think, be no doubt, looking? to its wording, but that 
the parties to it were under the belief that it ought to 
l)e shaped to meet the Hindu law of the joint family. 
Yet it is not an ordinary ])a]dition. as it was certainly 
meant to be. While it displays clearly enough the 
belief that the reepurements of the Hindu law had to 
be met, it dis])lays with equal clearness the ignorance 
of the parties to it of that law. It is ea-y to undcu'stand 
why, in th<‘ vicinity of Bombay, tlieso Khojas should 
iM'lieve, however unitalalable that l)eiief may be, that 
they ai‘(‘ noveriu'd by the Hindi! taw. Out, since in all 
probidtility e.xcepl for purely leuai jnii'pose^ they never 
li:ivi‘ fully a^siinilab'd imiiiy of llu' hatiires of tlu' 
Hindu law of (he joint family it is as easy to under- 
stand (he j)ecii!inriti('s of an insirument like this 
release. \\h> liiive the evidence of Dal u to explain how 
it cam(> iibout. He says that he weiit in feai- of 
Abdidla’s violence, and was theivfore anxious to be five 
Iroin him. A])p!iivnt ly Abdulhi himself wanted his 
•‘portion", so dt was agreed that he sliould separate 
from his father and yuungei brother Ismail. A ])anch 
was conveneil, and the lir-l draft release apptmrs to 
hav(‘ bi'cn iimde at the end of 1S7S on this basis. The 
entire joint lamily jtropc*'iy w;i-^ v:ilu si a> ID. l,.i(*!), :!nd 
Datii made live lot^ of it one ioe Abdulla, hi-, wife ami 
son, woiih Ifs. hdb, one for himself, one ioi' Isujuil, one 
for hi> immarriiMl dmmhtm- and (jne for his mother. 
Ihul the partition ivally b 'ei! made under the Hindu 
law. Inni the-,e p(>op!c any r.'d ua | ustau ling of the 
siiujilest |)rincipl(‘s of the lllndii law of the joint 
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family, they \Yoalcl liave made three lots, of wliicli I9t3. 
Latii would have taken one, Ismail one and Abdulla 
one. But it is clear that there was no complete Mahomko 

partition, nor was it the wish of Datu to separate from datu 
Ismail, who appears to have been a good son. The JArto. 

release ” then goes on to divide the nine hundred 
rupees’ share of Abdulla thus: Rs. 400 in cash to 
Abdulla, Rs. 200 worth of ornaments to his wife, and a 
house valued at Rs. 300 to the plaintiff, then an infant. 

Now although such a partition does not conform "with 
the ordinarj’ refiuirements of the Hindu law, there is 
nothing objectionable, unfair or unreasonable about it, 
if the total jiroperty owned by the family at that time 
was not worth more (ban Rs. 4, .500 in all. It Avas Amry 
right to take the precaution of settling something on 
.Tan, seeijig AA’hat kind of man his father AAms. That 
house still belongs to the plaintiff, Jan Mahomed ; 
and Abdulla his father has resided in it ever since. 

Why should it then not be binding on the plaintiff 1, 

Jan Mahomed? Suppose that the family fortunes of 
Lutu and Ismail instead of increasing had decreased ; 
su])pose that this house had turned out a A’-ery Amluable 
piece of projjerty, does anyone doubt but that the 
iffaintiff 1 Avouid liaA'c insisted as Amheniently upon the 
A'alidity of this release, partition, family arrangement, 
call it AAiiat you aau 11, as he noAv repudiates it ? What 
is to be looked at in estimating the reasonableness of 
such family arrangements (under the Hindu Iuaa") is 
not the state of the family fortune at the day it is 
called in question but at the time it Avas made. If 
there Avas then an adequate inotiA^e, and if on the whole 
it AA’as a reasonable and fair arrangement, the Court will 
not scrutinize too closely the adequacy of the considera- 
tion (vide judgment of Chandavarkar, J,, in CJiabildas^s 
And though as I have said, I am not sure 
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Avhetliw Miclj a family uiTangemenl could be apliekl 
under tlio Mabomedan law, I am treating tlie case 
hero, as thong] i the parties were governed by the Hindu 
law. It is conceded that doing so affords the plaintiff 
the best chance of success, since under the Mahoinedan 
law they have no case at all. T attach no importance 
at all to Abdulla’s evidence that the Joint family 
property at the time of the release was worth ai least 
Es. 10,000, any more than I do to his manj’ other wild 
and reckless statements. The wonder is that the man 
is alive and able to talk cohei’cntly at all. I accept the 
valuation pjit on the property by Datu. as well as his 
account of the entire transaction. Yiewed in that 
light, I am not disposed to say that it was not a 
perfectly fair family arrangement made for a sufficient 
motive, and as such clearly within the rule in Chab//- 
(las's c^/.svW. 

Tile evidence in the C 4 i-.e jirovc'' beyond ail reasonable 
doubt that Jan the pl.dn'iii 1 no v(‘r believed hinmelf 
to l)e a lueinlH r o!' a join! i'aiiiily in (he Hindu sense, 
or entitled as hucii tosliare in du' juini family pro]>erty. 
We 3100(1 go no furllior tlian his Hvo lettoi-s IVom 
Rangoon for convincing proof of that. In the witnoss- 
bo.v he imimdeiitly pi'otmidi'd that he hail been sent to 
Eangoon as a member of tin* joint family to open up 
rice business tlunv. But look at the facts. He was 
given Ks. 110 debited to liini (vide E.vliibit 1(1) and 
immediately aftoj-wards Rs. .I. Tin' laller item is in 
the current household aceouiit us are all Ismail's 
expense's. Then sei‘ Kxhiliit t2. the accouni-book-. of 
Jan's separati' sli(*]>. lit* iias admilltHl dial he was 
carrying on a st'paraU* bii-ii' s... Tiic business Avas 
in his nanu' and tin* bo ihs in Jiis haiidAvriting, 
Exhibits -Jli and 21 are (piariying contracts in the name 
of Jan. Exhibit il is a licence to keep explosives in 

(I'.mi) 12 Bom L i;. C21 
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Ills own name. Tlieji there is a sale ot immovable 
property in Malacl. Ismail was the vendor, the 
])nrc]iaser was an outsider, and Jan himself Avas the 
broker. His explanation of this is simiily absurd as is 
his explanation of so many passages in Ms letters from 
Burma (Exhibit 12) Avliich proAm conclusiAmly, that 
Avhether in fact he aa'Us or AAms not a member of the 
joint family at that time he did not belieA’e himself to 
be so (see Exhibit (i). In 1<S(S1 Ratanbai sold her anklets 
to Datu (Exhibit 14). Of course had she been a member 
of the joint family it is hardly likely that anj^ such 
sale AA’ottld haAm taken place. There AAms no dispute 
at that time. In LSSt AAm lind Abdulla selling a caid 
and bullocks to Datti, Rxhibit 5. Tlicre can be no 
doubt Unit lu‘ at any rate AA'as separated. On 25th 
December 18S5 Abdulla iiassed a rent-note to Datu, see 
Exhibit SO. 

Ooing back to Exhibit !(!, Avhich aa’us just before Jan 
went to Rangoon, the entry sIioaa's that the money aa’us 
meant to be a loan. There AA’ere no disputes at that 
time. Then folloAA' the letters from Rangoon betAAmen 
July and September 190S in AAhich .Ian begs for a loan 
and olferh to ])ay interest. There is no mention in any 
one of these letters of Avhat Jan has sAA’orn here that 
he AAms sent to Rangoon on joint family husiness. Datu 
RaghtTs rice shop in Bombay bad been closed at a Loss 
in 1902. In one place Jan asks, “ AA’hat is my share in 
the Jaoli business 1 did in jiartnership AAuth yon 
(Ismail)?” (Ree Exhibit LI of the 29th July 190o.) 
There AA’as a iiartnership in .faoli business and Jan’s 
share was ascertained and jiaid to his AAufe Fatma. 
But this is utterly inconsistent with his eA’idence that he 
AA’as all the time a membei" of the joint family. And 
see Jan’s eA’idenee about these letters. Most of the 
specially damaging passages AA’ere put to him, and he 
had but one ansAver, that whencAmr he said “my” ho 
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iiicuiil tlu' join! iiuniiy hliop or l)iibinoss. Finally he 
(leciares his intention of remaining in Rangoon and 
jR'ver roinrning to Dalii or Ismail. As to Aziz he was 
employed in the s]u)p for the first time in 1907 and tvas 
paid wages, vide Exhiljit (S. Tiiese entries are in liis 
own handwriting, B.\-hil)it 9. Only two witnesses were 
called for the defendants, Datn and Ismail, but they 
both appeared to me, particularly Ismail, good. These 
a]‘e the defendants tliera selves and were only called to 
prove the release after which the burden of proof 
shifted to the plaintiffs. The evidence adduced on 
Ix'half of the plaintiff's is of the worst kind. Instead of 
leading off, the ])laintiffs reserved themselves and their 
father to the last, in order, as was suggested, that they 
might hear what sort of case their witm'sses conld make 
for them. And that 1 think is at liaist probable. This 
evidence wa^ directed to jtroving on what teians .Tan 
and Aziz Ha’chI with Hal II and Hmail. 1 have already 
stated that in my opinion I hat evidence is iiscdess for 
that pur])ONe. Conceding all I hat the witnesses say to 
be true. I still do not think that this would be enough 
to prove re-nnion. or such contributions to the family 
fortunes as might set up a new joint family, inilejtend- 
('iit of that which had iieen formed before the release. 
Much of the evidence about the extent to which .Ian 
and Aziz helped Data and Ismail in their business is 
simply ridiculous, notably for example Xarayen Kanin. 

The plaintiffs relied exclusively on tlu' law. In his 
last address to the Court Mr. Bhandarkar did not touch 
the evidence, such as it is. that has lieen adduced on 
ludialt ol till’ jdaintills. T1 k“ ora! t'vidence, leaving’ 
aside that o! tin* two jilaintilfs thein.selves and their 
father defendant t! Abdulla, is. in my opinion, utterly 
W(^rtldes^. 1 have Iici-n ovtu' the documentary evidence 
and I do not tind in it anything that calls for special 
comment. 
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2. Assuming' that those people do for tlie ])iu‘poses 
of this suit constitute a joint family governed by the 
wliole Hijidu law on that subject, it is first to be noted 
that one gj’eat exception to that law has been establish- 
ed. No Khoja son can sue foi' partition during his 
father’s life-time. Incidentally I must point out that 
uj)on the authoi'ity of the Privy Coutieil case cited, 
/ia/ii iS'arfaJ Kiiari v. Jkuii DeoraJ Knan^^\ this 
takes the Khojas at least cleati out of the law of the 
Hindu joint family. But if the plaintiffs cannot .sue for 
a ])arLilion, it is j)i-eniature to sue for a declaration 
of what theii- rights are at i^resent on the footing of 
Iteing members of a Hindu joint family. No object is 
to be gained l)y such a declaration, tior can any 
comseipient ial relied be given upon it. It might well be 
that before a partition could be effected both plaintiffs 
might be death and the whole proceedings thus turn 
out lo be infructuous. If this view be correct. 


I will now therefore draw together the various 
threads of reasoning contained in the judgment so far, 
and apply the j'esults to the actual decision. 

1. I have said lli-at in my oiiinion the law does not 
warrant the apjilication of the whole law of the Hindu 
joint family to Khojas and Meinons for any of the 
purposes of this suit. What in effect the i^laintiffs are 
suing for is a declaration of their rights as members 
of a joint family under the Hindu law. That I think 
goes fa]' beyontl the reach of any of the authorities. 
So that u])on that gi'ound I should, were the subject 
less complicated, !)e prepared to dismi.ss the plaintiff’s 
whole suit. But having regartl to one or two of the 
decisions I do not think that it would be safe to do so, 
without dealing with .some of the questions raised 
upon the footing of the Hindu law of the joint family. 


('] (IbSSJ L. U. 15 I. A. 51. 
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’ 5 ■■5- f lie only reliefs to -vvliicli the plaintilEs could at present be 

,jaV entitled are, the cancellation of the release of 1879 
Mah.imeii against the plaintiff 1 and setting aside the deed of gift 

i).mi of 1902 by Data to his son Ismail ; possibly, though I do 

.lAnrii. think the time is yet ripe for this, setting aside 

Data’s will. As to that the only use, which has been 
made of it in this case, has been in argument, to show 
that Oatii h imsel f still regarded his family as joint. But 
1 think tlie point lias no importance. 

Xow assuming once more that tiie Hindu law of 
tlie joint family governs this part of the case, is the 
plaintilV 1 imtitlod to a declaration that the release of 
1879 is not binding upon him, and as far as he is 
concerned mil si l)e cancelled;-' If it is binding upon 
him then unless In- can get it cancelled it woitld be an 
elfectivc i)ar to tin' whole of Ids present claim. There- 
foi'o following t he I'll le I have indicated, it appears to 
me llial lie was lioiind to siic witJiin tliree years of 
becoming aware of il, to have it set aside. And not 
having done "o (for I hold on the evidence Unit lie was 
Well aware of il before he went to liangoon') he W’ouhl 
be time-barred. There would be no jieed to call in aid 
section 7 of the Limitation Act. But if it mere binding 
upon him, it is hardly likely that he would have been 
able to obtain its cancellation on the ground of fraud 
(no details given in the pleadings as liy law' required) 
or inadeipiacy of consideration (vide Chanda varkar, ,T.’s 
judgment in C’/m/nVf/o.s'.s ro.siW) or any other sullicient 
reason, d’he relea.se clearly binds Abdulla, and adojiting 
the Hinilit law, its ell'ect would have beeti to take 
him out of the joint family fi'oiii t he date of its execution. 
Ill that event it is equally dear that A/iz could have 
no ease at all in (his suit. For it is beyond reason to 
suppose that he has been re-admitted into the joint 
family and ha-, by his exert ions coiit ribiited to its wealth. 


(‘J (taiu) ig I,. It. it^'i 
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All iliat could be said for Mm is, that Datu liis grand- 
fatlier and Ismail bis uncle undertook bis maintenance, 
upbringing and education, and defrayed tbe expenses of 
sueb ceremonies as tbe law required to be performed. 
But tbis, in my opinion, affords no ground at all, mucb 
less a decisive ground for tbe inference, that bo tbus 
became, wbat be was not by birtb, a member of tbe joint 
family. It is only, tberefore, tbe case of ibe plaintiff 1 
tbat needs any consideration. For be was born at tbe 
date of tbe release of 1879 and on tbe theory of tbe Hindu 
law of tbe joint family would bave Bins acquired an 
independent interest in all tbe family pj'opcrty, wbicb 
might survive a release by his father imrporting to take 
himself and his minor son out of tbe joint family. 
Here tbe plaintiff relics solely on tbe principle of 
Wasantrao'’s case''^'^. I bave pointed oat tbai the facts 
there were special. There was no semblance of a parti- 
tion, because tbe releasor did not believe tbat the pro- 
j)orty was joint family property at all. Here the case is 
widely different. Ordinarily a release by one member 
of a Hindu coparcenary does operate as a i)artition, at 
any j'atc as far as bo is concerned. It may not be in 
the strict legal sense a partition, since it may not 
necessitate a complete partition between all tbe mem- 
bers of tbe coj)arcenary. But if its cffocl is to take tbe 
releasing member out of tbe joint family, it would 
likewise, on general lorineiple, as pointed ont by Cbanda- 
vakar, J., take his whole stirps out with him. Xor 
can I see any distinction in theory between a quasi- 
partition tbus effected and a regular partitiOxi. 

It surely cannot make any real difference whether 
one of, say, three coparceners takes bis third of tbe 
whole property valued at Rs. 1,0JJ or Rs. 1,000 in cash. 
Tbe mode of carrying out a partition over large tracts 

0) (1904) 6 Bom. L. E. 92,5. 
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of tlio countiy, inlialbited by the poorer rural classes, is 
to make up the whole property into lots ; the members 
entiOed then draw the lots. This is quite a common 
practice, as I believe, anyone with mofnssil experience, 
will admit. Or it certainly used to be thirty years ago, 
and I see no reason to doubt that it still persists. Now 
in sneb a case suppose there are three brothers A, B, C, 
partitioning.a small estate. Three lots are made, B who 
has two minor children draws one ; A and C offer him 
its money value and he accepts. A and C thereupon 
do not carry the partition further. In strict theory they 
rc-nnite, but in practice nothing need be done at all. 
What is the result ? Rurely that B and his two sons 
have now ceased to be members of that coparcenary. 
Would any (hurt l)e inclined ten years later, at the suit 
of these minoi's to rip open that partition and declare 
them still entitled, as thtamh their father were dead, to 
take his share? WJiat tlum has become of the con- 
sideration paid 1)y the othc'r two memliers of the copar- 
cenary ? This is what in fact was done in Wasmitrad’s 
w.sAh, and this feature of it has given rise, I believe, to 
much discussion and criticism among Hindu lawyers. 
The opinion expressed in this Court, more than once 
since the tlecision of that case, has been that it must 
be very strictly conilned to its own facts. This is the 
tnore necessary because, while those facts are very 
special and peculiar, there are indications in the Judg- 
ment of the learned Chief Justice, that he was quite 
ready to recognize a release, under other conditions, as 
operating to separate the releasor and his branch from 
the rc'st of the family. The only ground assigned 
dirt'ctly in the Judgment, namely, the independent 
uc(iui''iiion of a right at birth by every child, could not 
be used generally. Foi it would apply equally in the 
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case of eyery partition in wliicli one or more of tlie 
stirps contained minors. And tliat is a proposition 
wliicli I do not tliink anyone 'would l>e found to argue 
seriously. In this connection I refer to the well 
estal)lished law that an alienation by one of two or more 
coi)arceners to a stranger, operates as a partition of 
the estate. The alienee can come in on the strength 
of the alienation and insist upon having a partition 
made. It is true that we here come in sight of another 
and quite unique feature, hardly belonging to the Hindu 
law proper, but engrafted on it by the decisions of the 
Courts, namely that while such an alienation vrorks a 
pailition, it goes no further than the alienor’s share. 
That is to say that the alienee comes ’n exactly in the 
shoes of the alienor, and is liable to be called upon to 
divide again with all the members of his stirps claiming 
under him ; in other words, that wo partitions are 
w'OJ’ked out at one and the same time. But my point 
is that so far as the minors under the alienor are con- 
cerned they have no right at all to protest against the 
partition. Now suppose such an alienation were made 
at a time when tlie entire estate was worth no more 
than three thousand rupees, and that the alienee of a 
third lay by for a year or so, and then enforced his 
rights. First let us supj)ose that he had allowed along 
time to elapse, and that the value of the joint family 
property had increased by 100 per cent, and in the 
meantime three sons had been born to the alienor. To 
what would the alienee be entitled ? That is one view 
of this difficult doctrine ; another more germane to my 
purpose is this. Suppose the alienee enforces his rights 
(as in my opinion he ought to do at once) before the condi- 
tions have changed. His alienor has four minor children. 
The property is partitioned into three lots, worth 
Rs. 1,000 each. The alienee takes one of them and has 
to divide it with the minor children each of whom gets 
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Es. :200. The other two brothers either do not separate, 
or immediately re-unite, and by the time the minors a]'e 
of age, their share of the property is wmrth three lacs. 
On the principle of Wasanti‘ao'bcase^^'> the minors might 
now come in and contend that they were no parties to 
their father’s alienation which had turned out so badly 
for them, that they were not bound by it, as each had 
acquired a vested interest at birth, and were therefore 
entitled to a re-partition of the estate in the hands of 
the othej’ forinei’ coj)arceners. No such case has yet 
arisen I l)elieYe in any of our Courts, but I see no 
reason why it should not. But the broad rule of the 
Hindu law is that fathers effecting a partition, whether 
directly or indirectly, carry their children with them. 
The principle* of representation here overrides the 
princi[ilo of the vested interest at birth, and if the 
Coni’ls arc satislic'd lliat the “ tlirect 

or indirect by way of release or I'amily arrangement 
was fair and rc'asoualde, the minor children of tlie 
releasor or inaher of the arrangement for them will not 
be allowed to set it aside on attaitiing majority. And 
that is the principle 1 would apj^ily in the jpresent 
case. 

Tims assuming that if there were no such principle, 
or if the n'leasi* Avere of the kind dealt with in Wasaut- 
roo'.sm.s# w, theminor children would not bo bound by it, 
then no bar of limitation would exist against plaintiff 1 
in this case. But as there is such a principle and the 
relt'ast* here is very different from the release in 
iru.srtnf/YoLs w.sv W, it appears tome that the bar of 
limitation does exist, and has not been surmounted. In 
my ojjinion tin* plaintiff 1 is time-barred. Further 
even assnndng tliat tliere is no ])ar of limitation and 
t bat the suit is governed by Article 127 so far as the 
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Limitation Act reaches, we have still to see whether 
the release is not a good family arrangement binding 
upon the plaintill. As to Article 127 I have shown, 
with some elaborateness, that I do not think it ever 
can apply to Mahomedans merely qua Mahomedans, 
and I doubt very much whether it can apply even to 
these Khojas and Memons except in proper cases, where 
the property is shown to have gone through one unim- 
paired descent and thereafter to have been held by the 
survivors as Joint family property. Such a case uncom- 
plicated by a release or other form of partition might 
very well occul'. and then Article 127 certainly would 
apply. But this is not such a case, because those claim- 
ing are Jiot in a position to sue for partition, and there- 
fore not in a position to claim any share of the joint 
family property. Further this case is complicated by 
a release. Under the Hindu law, as laid down in 
C7ia&iidas’sca*c^^\Ithinkthat that release was a perfectly 
good family arrangement, having regard to ail the 
circumstances then existing. The property was not 
then very large. Abdulla was a useless and objection- 
able member of the family. He wanted to go out of it, 
and the other members wanted to be rid of him. They 
gave him a fair share, and so divided it that the interests 
of his only minor child were protected. Upon a right 
understanding of the Hindu law if the total value of 
the joint family in’operi>’ had then been, as J nold it 
was, Ks. djOOU, Abdulla got a good deal less tiian be 
was enlitletl to, and so did the plaintilt 1. But we 
cannot go back thirty years 1o examine all those details. 
According to the imdetstandiug of the parties a fair 
distribution was made, Abdulla accepted it for him- 
self and his minor child. 1 do noi sec why the Court 
should J]ow interfere, mei'ely because since that time 
Ismail has by liis own pei'.sonal skill and industry acquir- 
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ed. very valuable ])ropeJ-ties, to a share in which the 
plaintiff 1 can have no conceivable moral or equitable 
right. It is incloeci only l)y axtplying the nucleus 
doctrine that he could ash to investigate the steps by 
which Ismail has made his iortiiiie, and I see no ground 
in any of the authorities lor applying that doctrine to 
Khojas and Menions, while tliere are cogent reasons 
for excluding it. Bpeaking for mysell I would not 
extend the Hindu law of the joint family one inch 
further than the authorities act ually compel me. I have 
shown that they do not yet eompel the Courts to extend 
it very far, certainly not the length 1 think of introduc- 
ing the nucleus theory into the system of law by 
which these sects are governed. Cn the othei' hand 
I iinve pointed out the great iiractical diHiculty of draw- 
ing the line, so long as succession is uudi'rstood to 
inchule succession mod died by the Hindu Law of the 
joint luniil\. to undivided ancestral lainily prox)ert\. 
in the iirst place there t.-. not and can never be any 
succession ui the urdinav.> sense ot the word where tlie 
property is of that character. And that is a consider- 
ation to which sutlicient attention has not, 1 venture to 
submit, yet been paid. In the next place if succession 
and inheritance are ti'rnis which in this special connec- 
tion are meant to he applied only to the mode of ingniat- 
ing shares in property undisposed ol by will, the 
character of the property, svhere that mode is to be 
sought for in the Liiiidu law, cannot be neglected. 
And that would open the door in cver\ case to the usual 

iiileruiinabh" I’lKjuiries as to t he luauuer in wliich llu* 

propertN had been acquired troni the remotest period 
at whieli the laniily unceslis euuld be found. And 
again it is worth noting that il the pioiierty bo really 
auee'>lf<ii oi joint laiiiilv piopert> Hi the true Hindu 
sense, 110 will eoiild e\er lie made. Ho that succession 
would theuulwats be cunlined to cases oi intestacy, 
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and if the property were found to be joint family 
property, to cases in which succession proper does not 
exist at all. But this again opens up another large 
question the fringe of which was touched in Mahomed’s 
case^\ where Scott, J., held that because the property 
was ancestral joint family property, a will in 'fact 
made was invalid. How far the extension of the 
Hindu law of “ simple succession aird inheritance ” 
precludes Khojas and Memoirs from making a will 
under their own law, is a question which will have to 
be settled very definitely and very soon. 

But in this case it is quite clear that no question of 
succession or inheiitance arises at all. It may in the 
future but it has not yet arisen. The most that the 
plaintifl' 1 can say is that the release might operate to bar 
his claim when tiro tirrre shall be ripe for bringing it. 
Birt if it docs I say he is already time-barred iir that 
respect, and can obtain no relief of that limited kind in 
this suit. Fui'ther I am very clearly of opinion that he 
never will be entiiled to any relief on the general 
ground, as a member of a jointnrndivided Hindu family. 
Foi‘ I hold that the release of 1879 was a perfectly good 
fanrily arrangement under which Abdulla and his stirps 
werrt out of the fanrily (if they were ever in it), and 
therefore that oven were this a case of “ srrccession or 
inheritance ” withiir the mcairing of the authorities, 
this plaintiff could irot succeed. 

Thei'c can be rro questioir on the evidence, what the 
nnderstandiirg of the parties themselves has all along 
been. I think 1 have shown iir my brief examination 
of the documentary evidence for the defeirdants, that it 
all poiirts one way. It is only consisteirt with all 
irarties concerned having firlly accepted the release as a 
partition, arrd Laving acted upoir that understanding 
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for tliirtv years. Tliat being so I find n.o ground upon 
^'Jiicli any part of tire plaintiffs claim corrld be awarded 
I bold that it entirely fails and rnnst now be dismissed 

witli costs. 

Attorneys for tbe plaintiff ; Messrs. Mansukhlal, 
Jamsefji and Hiralal. 

Attorrreys for tire defendants : Messrs. Mirza, Mu za 
and Mangaldas ; Mulfi, KJiamhata and Thakoredas ; 
NaduMum and Darasha. 

Suit dismissed. 


H. s. C. 


ORIGINAL CIVIL. 


AnqtfHt 20 . 


Before Rir BiWil Scott, Kt., Chief Justice, ami Jfr. Justice Batchelor, 

SORABJI IlOiaiUSJI BATLIVALA (DrirMUM*), Appfll^nt, r. 
JAMSIIEDJT MEKWAXJI WADTA (PruMiii), Blspondeni. 

Negligence— Bn mmj inofo, car at enusicc hpeed—Injm y to hare licensee 
being dricai in uu — Ltahthty of car owner — Quantum of damages. 

Tlu-‘delinKlaiit vAsduvingdpart> of lelatises and fiiends (including the 
plaintift) in his motur-cai fiuin Deolali to Igatpuii. The road at one point 
turned suniew hat ahruptl,\ to the left and cinssed the lines of the Great 
Indian Peninsula Railway by means t)f a level crossing ; after the level cross- 
ing the road turned abruptly to tlu‘ right. Tlie (kfendant who was driving 
hiB i’ar at an e\eessi\e speed drove over the crossing at the time that a train 
was there due. Tlnuigli it got o\(‘r the tiossing safely the car failed to take 
the abrupt turning the light and jumping an emhankuKuit rushed into a paddy 
field below. The ouuipauts of tlie c ir, vith the evception of the deltndant, 
weie thrown out wWli mueli \ioleme md the pLiintifl icceiwd such grave 
injurieH as would reiuh r him a Clippie f(a the Rst o1 his life. The plaintiff 
sued to lei o\r.r damaeres caused to liim h} tin (kfuulant’s negligence. 

Meld, ill if putting the skill ind caution cMgible fiom the defendant at 
the%er> lowt‘st, he was grossly and mlpahly negligent, that he was liable 
In damages to the pl.tiutiif and that in assessing damages the same principles 

a U. J. Appeal No. 0 of 1913 ; Suit No. G84 of 1911. 
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bliould be applied wlietlier the person who had incurred the liability was a 
private individual or a wealthy company. 

In September 1910 tlie plaintiff was staying with a 
friend of his, one Kapadia, at Deolali. The defendant 
lived with his relatives in the adjoining bungalow. 
On the morning of the 18th September 1910 these two 
neighbouring families organised an excursion to Igat- 
l)uri and back. The party was accommodated in two 
cars, one of them belonging to Kapadia and the other, 
a steam car to the defendant. The plaintiff was given 
a seat in the defendant's car. 

At one place the road from Deolali to Igatpuil turns 
sharply to the left and crosses the lines of the Great 
Indian Peninsula Railway by means of a level crossing ; 
after the crossijig the I'oad turns al)i‘Liptly to the 
right. The turjuug to the right ■would not be seen by 
the driver of a car until he was oir the level crossing 
and his view would be impedetl by a railway gat email’s 
lodge which at the time in question stood at the far 
side of the crossing. 

It appeared that the delendaut was driving his car 
at an excessive speed wJien he reached the crossing, 
at which time a railway train was due to pass and the 
signal at the crossing had already been lowered in 
favour of tbe train, and that tbe defendant, ivhetlier 
owing to the previous excessive speed of his ear or to 
liis attempt to get clear of the crossing before the pass- 
ing train, failed to negotiate the sharp turn to the right 
in the road beyond. The car left, .the road, jumped 
down an embankment nearly ten feet high and rushed 
for a considerable distance into a paddy flekL below. 
Owing to the impact all the occupants of the car with 
the exception of the defendant -were thrown out and 
one of them was killed on the spot. 

The plaintiff received serious injuries, consisting of 
fractures of the shin bone of the left leg, of the hip 
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socket and ol the pelvis and dislocation of the left thigh 
hone. He was brought to Bombay and was kept at 
Dr. Masina’s hospital for three months for treatment. 
He was next removed to his sister’s house where he 
was attended to by several doctors for three months. 
He was tlien advised to go to England, which he did. 
He was advised that a cure would never be effected and 
that he would be a cripple for life. 

On the 19th August 19 LI the plaintiif sued to recover 
Rs. 69,000 as damages from the defendant. 

The defendant denied negligence and also his liability 
to pay any damages to the plaintiif. 

The cause W'as tried by Mr. Justice Macleod who 
on the 2nd of December 1912 gave judgment in favour 
of the plaintiff. On the question of negligence the 
learned Judge hold lhat the defeiuhnit was unquestion- 
ably negligent and that the accident was due to the 
defendant approaching the crossing at an excessive 
speed. 

By a separate judgment delivered on the 3rd of 
December 1912 the learned Judge, after reviewing the 
evidence relating to the various expenses incurred by 
the plaintiif, awarded the plaintiff Rs. 38,000 by way 
of damages. 

The defendant appealed. 

Hetulvad, with Damr axid Mochj, for the ai)pellant. 

HfraiH/mciH, Advocate General, with Wadia and 
Bahadio'fi, for the respondent. 

Beta I rad : — The plaiirtilf was a niet'e licensee. See 
Moffaif V. Bafrmaid^> GUAin v. MciMullen'^^ ; La- 
gunas Nitrate CongKimj v. Lagunas Sgi'idicate^^'^ ; 
Burris V. Berrg y GoS^K 

tistiso i . li. .! 1*. V. 1 1 j. ly [isiiy] 2 oil. 392. 

w L 11 . 2 1’. 0. 317. w [11)03] 2 K. B. 219. 
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Strangnian was lieard only on an item of £103 for I9i3. 
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Jamshedji 

Batcheloe, J. : — The suit which gives rise to this Mehwanji. 
appeal was filed to obtain damages for personal injuries 
sustained while the iDlaintiff, as a bare licensee, was 
being driven gratuitously by liis friend, the defendant, 
in the defendant’s motor-car. 

The learned trial Judge, Macleod J., has found that 
tlie defendant is liable on the ground of negligence, and 
has awarded to the plaintifi the sum of Es. 38,000 as 
damages. The defendant nov? appeals from that 
decree. 

It will be convenient to use the word “ accident ” in 
reference to the occurrence, but the W’ord must be 
understood in its popular sense, and not as indicating 
any suggestion as to whether the occurrence was, or 
was not, avoidable. The accident, then, occurred while 
tlie tlefendant was driving a party of relatives and 
friends in his white steam car from Deolali to Igatpuri. 

On the way thej-e is a level crossing over the G. I. P. 

Railway and this crossing admittedly is such as needs 
some degree of care to i^ass in safety. Coming from 
Deolali it is approached on a fairly straight road, but 
the crossing itself turns to tlie left somewhat abruptly 
from the road, and, when once the crossing is passed, the 
road swings round sharply to the right : see the plan. 

Exhibit B. Moreover, as this plan and the photograi^hs 
on the record show, this sharp turn of the road to the 
right is invisible to an approaching driver until he is 
practically over the level crossing ; and his view to his 
front is further impeded by a railway gateman’s lodge 
situated on the far side of the crossing to the approach- 
ing driver’s iiglit hand. Admittedly the defendant’s 
car, for one reasou oi- another, failed to take the sharp 




191 S. 

SnitAlUl 

liomiiisji 

r, 

Jamshed.ti 
Mvmw wtl 


THE INDIAN LAW DEPORTS. [VOL. XXXVIII. 

right-lianded turn after tlie crossing : instead of doing 
so, it preserved its direction in practically a straight 
line, "vvitli tlie result that Just beyond the crossing it left 
the road and ran, or jumped, down the bank to the left 
into the iiaddy field beyond. Except the defendant 
himself, who was at the wheel and thus had some 
support, all the occupants of the car were thrown out 
with much violence, and were more or less seriously 
injured ; one little girl was unfortunately killed out- 
right, and the plaintiff received such grave injuries to 
his leg that he will, as tlie medical evidence proves, 
remain a cripple for the rest of his life. 

Tlie first question wliich arises is whether the learned 
Judge below was right in holding tliat the defendant is 
in law liable in respect of the injuries caused to the 
liluiiitilf. The jilainliff. as we have said, was a bare 
licensee, and the defendant in driving him was giving 
his services graf niton, sly as a friend. In these circum- 
stances it is eontendeil for the defendant that no 
liability can attach to him unlo.ss he is .shown to have 
lieen guilty of gross negligence, of something amoiuiting 
to cnljiable tlefault, and liiat in law he is not liable for 
mere want of foresight or mistake of judgment. In 
siqiport of this Contention Mr. Setalvad has cited 
Mdffatt V. and Gihlin v. McMullen'^^. If 

the law laid down in these decisions caused any embar- 
rassment to the present plaintiff in the facts underlying 
this appeal, it might be relevant to observe that 
Oiblin V. McMu/lfdi^^'^ was not a ease of an accident at 
all, and that in Moffatfs case the judgment was largely 
based upon the consideration tliat the evidence did not 
disclose any teiiaiile theory to explain how the accident 
arose. In our opinion, however, it is unnece.ssary to 
pursue this subject, because this case must be decided 
on its own facts, and those facts are decisive against the 

f'J (IsO'J) L. It .5 1’. u. 1 1.-,. ( 2 ) (IHOS) L. li. 2 P. C. 317. 
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defendant even on the assumption that the rulings in 
the two cited cases are applicable without reservation 
or qualification. In other words, it is unnecessary here 
to attempt either to fix the precise difference between 
negligence and gross negligence, or to define the exact 
degree of the defendant’s liability. For, in our view, on 
the facts of this case, the defendant’s negligence and 
carelessness were such that, putting the law as to his 
responsibility most fa vou]'ably to him, it is impossible 
to acquit him of liability ; assuming that gross negli- 
gence amounting to culpable default is required, then we 
think we have it here. 

It appears to us, however, that the determination of 
this point of law will be facilitated if we consider not 
so much the degree of negligence which would expose 
the defendant to liability as the nature of the positive 
duty, which, in the circumstances of this case, was cast 
upon him. Upon this aspect of the matter we have the 
guidance of the Earl of Halsbnry’s “ Law's of England ” 
(title ‘ Negligence Article 611). Mr. Setalvad admits 
that the driving of a inotoj-cai' is a business or occupa- 
tion requiring skiil, and undoubtedly the defendant had 
that skill : that being so, and he being a volunteer, the 
article cited lays down that he was bound to act to the 
best of his skill, wdiich must be such as a person skilled 
in such matters may reasonably' be expected to possess. 
Reference may be made to WiUon v. Brett^^ where the 
13oint is illustrated. That w'as a case wdiere the defend- 
ant, wdio W'as skilled in the management and riding of 
horses, j'ode the plaintiff’s horse gratuitously at the 
ifiaintiff’s request in order to show the horse for sale. 
In riding over slippery ground the defendant let down 
the horse and injured him by breaking his knee. The 
.Jury fottnd for the plaintiff, and, on a motion for anew 
trial on the ground of misdirection, Parke B.;stated the 
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law thus in his judgment -.—“The defendant was shewn 
to be a person conversant witli horses, and was there- 
fore bound to use such care and skill as a person 
conversant with horses might reasonably be expected 
to use : if he did not, he was guilty of negligence. The 
whole effect of what was said by the learned Judge as 
to the distinction between this case and that of a 
borrower, was this ; that this particular defendant, 
being in fact a person of competent skill, was in effect 
in the same situation as that of a borrower, who in 
point of law’ represents to the lender that he is a person 
of competent skill. In the case of a gratuitous bailee, 
whore his xirofession or situation is such as to imply the 
possession of pompeient skill, he is equally liable for the 
neglect to use it.” And Alderson B. gave judgment to 
the same effect. In our presen L ease the defendant was 
adiniltedly a person of competent skill in driving a 
motor-ear, though the evidence suggests that he was a 
nervous driver ; inoi-eover he placed himself in a 
situation which implied the possession of competent 
skill. 


If this is a correct statement of the law, the only 
question which remains is whether the defendant at the 
critical point of the drive exercised such skill as a person 
skilled in driving motor-cars may reasonably be expected 
to possess. We entirely agree with Macleod, J., that this 
question must be answered in the negative. In our 
opinion the evidence establishes that the sole cause of 
the disaster wtis the excessive and reckless speed at 
which the defendant was driving. 

It api)ears to us tlud tliis explanation is the only 
reasonaidi' explanation of the i)roved or admitted facts, 
and is also the explanation which defendant himself 
offered ittuuediately after the accident. It is not easy 
to feel ({lute confident as to the details of the defence 
which is now attempted ; but the gist of it appears to 
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lie ill the assertion that, as the defendant approached the 
level crossing, only the left hand gates were thrown 
open for his passage, and that the roadway was thus so 
blocked that even at the eight or nine miles an hour at 
which he was travelling, he was unable to turn the car 
after it had passed the further gate. Upon the evidence 
it is, we think, not possible to hold that the incident 
occurred in this way. It is, however, material to note 
that, on his own showing, the defendant, at least by the 
time he had reached the crossing, became aware of the 
proximity of the oncoming express, and accelerated his 
speed on this account. It might at first .sight seem that 
this was a very plausible admission, and, being to some 
extent against the defendant’s own interest, should be 
accepted as the whole truth ; but it is to be observed that, 
in view of the defendant’s first statements made on the 
Igatpuri platform in the presence of such independent 
witnesses as Cherry and Arnot, it was not open to the 
defendant to avoid the admi.ssion that he quickened his 
speed at or about the crossing. 

The foundation of the defendant’s case as made in 
this appeal lies In the conteniion that on his approach- 
ing the crossing the right hand gates were closed to 
him, that ho had to pass through tlic left hand gates, 
which alone were opened to him, and that in conse- 
quence his course was fatally hampered. It is very 
liossiblo that the defendant in the moment of confusion 
and danger did not really observe the condition of the 
gates, but in any event we arc satisfied that his iDresent 
account of their position is incorrect. His own best 
witness, indeed tlie only witness on the defendant’s 
side who inspires us with any confidence as to the 
circumstances of the accident, is Mr. P. S. Taleyarkhan, 
who was driving the Renault car containing the other 
members of the oxciu'sion. Mr. Taleyarkhan, who 
crossed the railway a minute or two before the 
U 412—2 
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defendant came np in tbo steam car, deposes that tlie 
right hand gates were opened for him and tliat lie liad 
no difflculty in keeping to the road ; it is indeed 
admitted by Mr. Setalvad, and is manifest from the 
plans, that the crossing and taming present no more 
difficulty if the right hand gates are open than if all 
the gates are open, and defendant’s case confessedly 
depends upon the theory that the left side gates, and 
they alone, were open. Now the evidence is practically 
uniform that, just after Taleyarkhan had crossed, the 
gateman was proceeding to shut the opened right gates, 
when he heard the defendant’s horn and, suspending 
the operation of closing the gates, he at once threw 
them open. It is. in our judgment, not believable that 
at such a juncture the gateman should have taken the 
useless trouble to finish closing the half closed I'ight 
gates in order that he might open the loss convenient 
left gates which Avere fast shut. Etirther, if we were 
forced to sujjpose that the gates on one side oidy were 
openetl, it is j-easonably certain tlial they would be the 
right hand gates; they gave the driver a very much 
more convenient ac<'ess, as the gateman must have 
realised, and realised the more readily as the road is 
frequented by motor-cars. Even on this footing, there- 
fore, the defendant’s ease fails. But iqion the evidence 
we see no escape from the conclusion that all four gates 
Avere thrown open to the defendant’s passage. Wo do 
not for a moment suggest that Mr. Taleyarkhan is not 
telling the truth to the best of his recollection, but if, 
as he admits, he found the right hand gates open, he 
would not be concerjied to observe whether the left 
gates were o])eu or shut, for their position Avould have 
been a matter of no moment lo him. However, that 
may be, Ave find that in fact all four gates Avere opened 
for the defendant. This finding seems to us to be 
established by the independent Avitii('sses,ShiAU'am Cape, 
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Oaiigaram Dagclii and Ganpat Bhaii. These men, who 
arc Hindus and have no interest in the success of either 
party, are not shaken in cross-examination ; their state- 
ments carry conviction to our minds, and they were 
believed by the learned .Judge who heard and saw them. 
Wo do not seek to fortify them by the simila]' testimony 
of the chauffeur Shekh Lai Mahomed, because there 
are passages in his deposition which lead us to doubt 
whether lie is telling the whole truth. But we rely 
uijon Shivram, Gangaram and Ganpat ; and these 
witnesses prove not only that all four gates were 
opened for tlio defendant, ljut that the defendant came 
up to the crossing and passed over it at excessive 
speed. There is all the nioj'o reason to accept this 
evidence as to excessive speed because it really derives 
confirmation tVom defendant’s own version. Admit- 
tedly he accelerated because he knew the train was 
approacliiirg : the only (jnestion is, when did he do so ? 
He says he did so on reacliing the first rail at the 
crossiiig, while the plaint ill’s witnesses declare that 
he came up to tiie crossing at high speed. Now 
Mr. Arnould’s testimony and the other evidence prove 
that the lowered signal, which, apprising the defendant 
of the ai^proach of tlie train, led him to increase his 
speed, would have been seeu long l>efore he reached the 
crossing ; and, in any event, if he was safely on the 
crossing going at seven or eight miles an hour with no 
train in sight, hispas.sage was assured, and there was 
no need to (juicken the speed. There are also three 
other facts disclosed upon the evidence which, as we 
think, corroborate the plaintiff’s case of excessive speed, 
and are scai'cely reconcilable with the defendant’s 
version : these facts are, hrst, that, with the exception 
of the defentlant who had hold of the steering wheel, 
all the occupants of the car were shot violently out ; 
secondly, that the car did not run down, but jumped, 
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(he fairly easy slope of tlio bank down from the road 
into the field ; and, thirdly, that the car ran on for 
a distance of as mach as thirty feet into the soft, muddy 
l^addy field. 

Taming mow to the account which the defendant 
himself gave of the event shortly after its occurrence 
and before he had had time to “ think a lot over the 
causes of the accident,” as in his own words he has 
since done, we find this account established by the two 
independent witnesses, Arnot and Cherry. No attempt 
has been made by defendant’s counsel to discredit these 
gentlemen in any way, and indeed the most that the 
defeixdaut liimself can allege against them is that they 
do not report his statements verhatim. That may be so, 
but we think that no one who reads the depositions of 
these witneohos fairly, without any effort to evade 
theii- plain meaning, can fail to undcr.stand their 
significance. "He .said”, says Mr. Cherry, referring to 
tlio (lel'eiidaiii. "he either saw or knew the train was 
coming. He saw the gates open, and hurried on to get 
rlirough ])eCore the train. He was unaware of the turn 
to file right, and went straight on.” Mr. Arnot con- 
firms this account, and there can be no doubt of its 
truth. We have it, therefore, tiiat within a few hours 
of the occurrence the defendant in explaining it 
attri))utes if to his own haste in trying to rush through 
the open gates and to his ignorance of the abrupt turn ; 
that, in our judgment, is enough to dispose of the 
theory that any gates were closed against him, or that 
his speed was within the limits set by ordinary 
prudence, it iniy bo added that this almost contem- 
paran“oiis explanation makes no mention of muddy 
roads, of tin* car itcdiig bumped badly over the rails, of 
tiic gear btdng loose, or of any other matter on which 
the defendant’s case is now sought to be based. The 
occiirivuco is attributed to two causes only, high speed 
tind the dri\a*r’s carelessness as to the character or 
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direction of tlie invisible road in front of him. We 
have no doubt that these causes, and these alone, led to 
the disaster which the defendant himself has such good 
reason to deplore. 

As to the evidence called for the defence, it is un- 
necessary to add much to what has already been said. 
Upon the defendant’s own testimony it is, as wc have 
indicated, not possible to rely ; that may well be 
because his observation at the time of the sudden 
disaster was imperfect or because on looking back at 
these events and pondering over them from Iris own 
point of view, his memory has betrayed him. But the 
result is that his version of the disaster cannot be 
accepted. And in the circunrstances of the case we 
cannot concede that that version derives any increased 
plausibility by reason of the fact tliat it is more or less 
supported by the defendant’s own wife and her fatlioj'. 
Nor is the balance of the evidence malcrially affected 
by the testimony of the bo}’ Kaikobad Mody, who admits 
his sense of obligation to the defendant, or of Ternuras 
Mody, who is apprenticed to the defendant and is 
working under his manager. As to Mr. Taleyarkhan, 
his evidence, in so far as it tells in the defendant's 
favour, has already been considered. 

On a consideration of the whole evidence, therefore, 
we are bound to agree wdth the conclusion of the 
learned tiying Judge, that the sole cause of the disaster 
was that the defendant, in order to get ahead of the 
coming train, drove to the crossing and over it at 
excessive speed, and in total disregard of the need for 
caution imposed by the fact that the road in front of 
him was hidden from his view on account of the abrupt 
turning. In these circumstances we cannot doubt that, 
putting the skill and caution exigible from the defend- 
ant at their very lowest, he was grossly and culpably 
negligent. It follows that he is liable i ii damages. 
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As to the amount of damages which shotild be 
awarded, tlie learned .Judge has allowed Its. 8,000 on 
iJie seoi'e ul expenses, its. 10,000 on the score ol; pain and 
sidierliig, and xts. dO.OOO on the score of loss of income, 
past and prospective. All tliese items have been 
canvassed by Mr. Helalvad for liie defendant, but we 
liave heard no ai-gument which xvoiikl Justify ns in 
interfering with tJie damages allowed under the two 
lasl-menti(.)ned heads. The piaintilf is a young man 
who had a career of good in-omise before him. That 
career has been ruined ; he has already suffered intense 
pain and is likely to sulfej- in the future ; he is crippled 
for life ; aiul Ids means of earning a fair income in the 
future, if they have not l)een destroyed, have been 
lamentably reduced. Therefore on neither of these 
hetids caji the damages awarded be regajxled as 
excchsi ve. 

W(‘ lliiidv. liowever. that a l■edllctio^ of Its. 2,000 
shoidd he made from i he Its. iS,0UI) widch Macleod, J., 
allowed for exj)euses. Tiic- details supplied by the 
piaintilf iii id'ddi)ii Id show tiiat these expczises have 
izeen calcuUited on a somewhai extravagant scale, yet 
the i)laintilf's own estimate is exceedeil by the learned 
-liulge liy about its. IdO. We cannot allow Mr. Setal- 
vad's conieiititm that die plaintiff was not Justified in 
going to England at all for ij-ealment, seeing that he 
was advised to do so by his own surgeon. Dr. Masina, 
a genlleiuaii of aekuowledged jirofcssional skill. But 
the expenses inetirred wdiile ill England on account of 
iiotel and otiicr cluirges and various sums debited on 
aceoiiut of hoard ami lodging, clothing, and expenses at 
Jjcolali semn to us to lie exaggerated, and upon con- 
sklerat ion of liie evidence and the arguments on these 
points we tliink it right to reduce the Es. 8,000 on this 
head to Es. 0,000. 

Tile jvsult, therefore, is that the only alteration to be 
nia(l(“ in tliedeeree is tliut the damages allowed to the 


VOL. XXXYllI.] BOMBAY SERIES. 


565 


plaintiff are to be Ra. 36,000 instead of Rs. 38,000 ; in 
otlier respects, the decree nnder appeal is atHiped. 

As to costs, eacli party ■syIII bear bis own costs of 
tbe last day’s hearing of the a])peal, and all other costa 
in the appeal must ])o borne l)y the defendant-appellant. 

Attorneys for the plaintiff : J/e.s.sr^s-. Pcujne Co. 

Attorneys for the defendant : J/e.s-.sr.s-. Capiatn ami 
Vaidya. 

Apiv'dl (1 
H. s. ('. 
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Before Sir Bahll Kt., Chief Jm^tice, and 2lr. Jontiee Batchelor. 

THE OEEAT INDIAN PEKIN81TLA EAIIAVAY (A):\lPANy (Defend- 
ants), Appellan-is, r. THE ^irNICIPAL COIt'POPATJON OF THE 
CITY OF P>U^IDAY and AXoTriER (Plaintih'^), Pespondents. 

Indian JRaihrai/i^ Art (IX (f JSOO), miiioi 7 — Ciin (f Bomhai/ Municipal 
Act (Boinliaij Act III of ISSS), .sections >293 — Puhlic sfreet.s — 

Vestinr/ of public .streets in Municipality — Layimj railiray lines nnder 
statutory authority orrr .such streets — Land xictpikition Act (1 of ISOJ), 
section / — Proi'cedin/js under Land Atuiuisition Ad unnccessai y in case 
of such streets. 

The ihvdt Iiidhiii l^diin^uia itdilwcD in eointnictin^ ,i line of railway 
knuwii as the Tlaihoui PiMneli Pailwa} in the Island of Doinhav ]a>d dovn 
the lines of lails in a le\ e]-( ^(,^‘^illi> atrnss a jeiblie ''(ret^t known as Sewii 
Koliwada Uuad, 5esLd in Ihe ijhd Cnrporatitai of Bonihti} under seetiun 

289 of the City of B )nd)<D ^Iunici})<i] A( i, without jitonii' >1011 |L«rant(‘d hv the 
Miinieipal Corponirion. Th'^ ^Iuniei|nd (^)r])Ol^>tion sued to obtain a declara- 
tion that the Railw ,iy Cuni}iany t*ould not law fully maintain their lines of 
railway acioss the street in tjUestion vrithout either obtainint' perniisHon g'ranted 
by the Corporation and eonlirnied ]>y the (iu\enmient uink r .setdioii 293 of the 
City of Bombay “Hnnieijtal Aet or acquiring- tin* land najuired for the hwtd- 
erossing under the Land Ac juhition Aet, 1894. 
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I/f/f/ tht! tlit aiitlionfy iiiuki *>ectiuii 7 oi: the Indian Kaih\ a} s 

Auuasi fi^jlnlicd aiul tliai tlie application of section 293 of tlic City of 
Boiiil i\ ^liiiHtip'l A( t ^\as excluded l);v tlic 'v\oidb ‘ iict\Mtlistanding anjllmig 
ID ni\ t llui I liictnicnt foi the time being in foice’Mn the tiist-mentioned section. 

tmlhei, that wheie* a idilvva;y company wished to lay a line of lailway 
u| on an<i a< loss a stuet it was neitliei ncecssai;^ noi appiopiiate to pioceed 
inuki the L nal Ac «|in ition Act foi the acquisition of the land, because if the 
(b>\ t innieiil uiuki sec lion 7 of the Act weie to dncct the Collectoi to take 
oidei foi the acquisition of the land he would make lus aw aid and take posses- 
sion and the land w ould then -v est absolutel} in Goeeinment foi the lailwa} 
tompiii} fice fiom incnniluauc es and would then cease to l)e a poition of the 
sheet uidtheiaiii a^ eompaii} would be unable to exeicise the powei gnen 
to it of Kiiistuntmg the i iilwa\s upon and aeioss the “ tetieet 

Jlcid, fuithci^ that tin* etled of section 289 of the City of Bombay klunicipal 
Alt Msring ill pulilii sticcts, pa\enients, stones and othei mateiials in the 
(hupoiatiou ind muki tlu loutiol of tin Commissioiiei was onh to \cst in that 
boch sue h piopciU as was iitecssuy Im the eontiol, piotection and maintenanei 
of tht* ‘she f as I hiahw i\ tor pubhc use 

lx (lie year lUiM! rhe Oreat iiidjaii Peninsula Railway, 
ohiaiiied Die handion of Dio Secretary of State 
for tlial ])iii'pusi', Avere constructing a hraucli railway 
in Bombay, liiiown as Die Harlioiir Branch Railway, 
and desired fO|- the purpose of that undertaking to lay 
their lines across a public street, namely the Sewri 
Koliwada Road, as such vested in the Municipal Cor- 
poration lof Boinhuy. At first the Railway Company 
recpiested the permission of the Municipal Coi'xioration. 
The laying of a lem])oravy tram lino across the street 
in (piesuon was sanctioned hy the Municipal Corpor- 
ation subject to certain conditions and correspondence 
ensued as to the terms on which jierinanent rails might 
be laid down. Xo agreement as to the terms to be 
ini}io'-ed dll Die Railway Coniiiany having been arrived 
al mially Dii’ Railway Coiniiany informed the Municipal 
Cor])oration that it did not ai32)ear to them to be neces- 
ary riial ihere should ])e any stiecial agreement on the 
Mibjict as ihe Dailway Comiamy were advised that 
Diey had the fiuwer under Die fndiau Railways Act to 
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construct lines of railway across tlie Sewri Koliwada 
Road without obtaining the permission of the Munici- 
pality or resorting to the Land Acquisition Act. The 
Railway Company thereafter completed the construction 
of their lines across the Sewri Koliwada Road without 
having obtained the permission of the Municipal 
Corporation. 

The Municipal Corporation filed the present suit to 
obtain a declaration that the defendant Railway Company 
was not entitled to take possession of the public street 
upon which they had laid their pejunanent lines of 
j’ailway, alleging that llie defendant had no right to do 
what was done without the permission of the plaintiff 
Corporation, and that iniving regard to the provisions 
of section 7 of the Indian Railways Act they had not any 
legal right to laj^ and maintain their said lines upon 
and across the said street, and in the absence of such 
permission can only obtain such right by acquiring the 
said land under the provisions of the Land Acquisition 
Act ”. The defendants’ contention was “ that they had 
the power under the Indian Railways Act to construct 
lines of railway across tlie Bewri Koliwada Road with- 
out obtaining the permission of tbe Municipality or 
rnsorting to the Laud Acquisition Act ”. 

The cause was tried by Beaman, J., on the 17tb Febru- 
ary 19RI, when his Lordship granted the declaration 
sought on the following grounds. 

Beaman, J. ; — Notwithstanding the ingenious argu- 
ments of defendant’s counsel the point seems too simple 
to allow of any doubt. Without enquiring how much 
or how little, under the term ‘‘street”, vests under 
section 289 of the Muni<*ii)al Act, enough certainly does 
(and this was almost conceded) to supiiort an action 
for trespass against anyone interfering with the use of 
a public street as such. Section 293 expressly and 
designedly contemplates a case like this. No argument 
n 412— n 
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has been attempted in siipport ot what was fore- 
shadowed in the first issue. That was abandoned. No 
pei’inission has been granted. Then let inc consider 
section 7 of the Railways Act. Is a public street 
“ immovable property ” ? Certainly. Does this public 
street belong to the defendant-Company ? Ceitainly 
not. The only question remaining to be answered is 
whether it is immovable property subject to the Land 
Acquisition Act. In my opinion, most surely it is : 
defendant contends that it is not, because it is already 
a public street, and that which is already public 
property cannot be acquired a second lime for a second 
public purpose. I am not aware of any authority or of 
any reason upon which that p)roposition can be foanded. 
I am referred to section 10 and section 14, the latter 
more erapludi rally, in .mpport of this contention. T am 
unable to see how the section can have any bearing or 
relevancy. The foianer sectio3i merely deals with 
damage caused by the Company acting under section 7 
and lUTsnpposes of course that it is acting under that 
section. It is said foi- the defendant-Company here, 
that it cannot be a trespasser because it is acting under 
statutory authority. That simply begs the question. 
If it is, cadif qncps^tio. If not, it is as much a trespasser 
as though section 7 were not there. Section 14 cannot 
possibly bear the artificial strain put upon it to support 
the defendant’s argument. It merely deals with a 
numerous class of cases, of which this might have 
formed an example, had the Municipality acting under 
section 29.S of its Act permitted the defendant Company 
to lay its rails without any conditions. I do not think 
that any of the cases cited for tlie defendant-Company 
are of any assistance. Nor do T think that I gain much 
Iron) v. Mifllcoid JiaUwciy CoP-'* upon which 

the plaiJitiif lelies. That is certainly in point, and in 
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spite of tlie attempt of tlie defeiidaiat to distinguish 
between the provisions of section 84 of the Land 
Clauses Act in England and the provisions of the Land 
Acquisition Act, the case is a good enough authority 
uj)on the general principle. But here I do not feel in 
need of authority. I have the statutes and I have only 
to apply them to a simple set of admitted facts. Under 
those statutes the defendant-Company could make its 
private terms with the Municipality, or it could acquire 
the portion of the street it needed under the Land 
Acquisition Act. But until it has done one or the 
other it is clearly a trespasser upon the plaintiff’s land. 
It does not seem to me to affect this conclusion in the 
least that there may be some doubt as to the quantum 
of interest the plaintiff has to sell in proceedings under 
the Land Acquisition Act. The plaintiffs do not press 
for any particular quantum of damag’es and it would 
be sufficient to award them Rs. 500 as damages for 
trespass and all costs of the suit. Declarations in terms 
of prayers (a) and (b) of the plaint and decree in terms 
of prayer (c) thereof. 

The defendant Company appealed. 

Binning with Cronphdl tox the appellants : — The only* 
question is whether a railway can lay its: lines across a 
road without acquiring the road and without permission 
of the Municipiality. Section 7 of the Indian Railways 
Act (IX of 18S0) is taken from section IG of the Railway 
Clauses Act ol 1815. Our point is that we are not 
taking or acquiring the land. If we acquired the land 
we should acquire all tJie easements. We should stop 
the street. Cole v. and Escoit v. Neivpori 

Corporation^^'^ wore cited. 

JarcVnie with him Sirangivan, Advocate General, for 
the respondents : — Section 293 of the City of Bombay 
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Municipal Act sliould not be taken as overruled by tbe 
Indian Railways Act but sliould be read with it. We 
have an interest in the land. The provision in the 
Indian Railways Act as to the Land Acquisition Act 
was put in to prevent the Railvfay Company entering 
upon our land without paying for it. 

Scott, C. J. This suit was instituted by the Muni- 
cipal Corporation and Commissioner of Bombay against 
the Great Indian Peninsula Railway Company to 
establish that the defendant-Company could not law- 
fully maintain lines of railway across the Sewni 
Koliwada Road, a public street vested in the Corporation 
under section 289 of the Bombay City Municipal Act, 
without either obtaining permission granted by the 
Corporation and confirmed by Government under 
sect ion 291) of tin' Municipal Act or acquiring the land 
jvqairetl for the level-crossing under the Land Acquisi- 
tion Act. 

The defendant-Conqiany pleaded that they had 
authority to make and maintain the lilies of railway 
under section 7 of the Indian Railways Act (IX of 
1(890) which so far as is material is in the following 
terms : — 

“(1) Suliji'ct to tile prosisidiis (it tliih Act and, in llic ta'ie ot immovable 
jiropcity iiiil io the rail«.i\ adiiiinistiatioii, to the piovihions of arn 

I'lMc Uncut for tin* lime huhig in force for the ae(inisitiou of land for public 
pul'poM's and for coinpauits, and. subject also, in Ibo rase of n railway company, 
to the pnnisitms of any conliact between the company and tbo lioverriment, 
n railway ,idmlnistration may for tbo purpose of constinctiug .a railw ay or 
the lu'i oinmudation or other works lonnccted therewith, and notuithstaiiding 
anything in any other cn.ntmcid for tin lime being in force, — 

(n) lurdre or cimstrnet in, upon, .nross, under or over any laudb, or any 
sliaets. hills, \.dle\s, roads, railways or tramways, or any rivers, canals, 
bi'onks, streams nr other waters, or any drains, water-pipes, gan-pipew or 
Iclegmpii lints, such temporary or pennanent inclined pianos, arches, tunnels, 
cniveits, emlunkments. atiueducls, laidges, roads, lines of railway, ways, 
passages, etaidnils-, diaiiiH, piers, cuttings and fences as the railway adminis- 
tration tliiokM proper . . , 
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(2) The exercise of the powers couferred on a railway administration by 
hub -section (1) shall be aiibjcK to the < oiitiol of the Governor General in 
Councii.” 

It appears from Exliibit 1 that the scheme for the 
Bombay Port Trust Railway, to run from Sion down the 
east side of the Island to the Ballard Pier and to be 
constructed and worked by the defendaut-Oompany, 
was prepared by the Company with the approval of the 
Secretary of State on the recommendation of the 
Government of India. The plan put in with Exhibit 
A shows the level-crossing in question as part of this 
scheme. 
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Tlic kaiaiod trial .Tin’ge kekl Jsab applying the 
statutes to the admitted fact', tbi defendant-Coiniiany 
could make its private tcMins with the Municipality or 
it could acquire the poi’tion of the street it needed 
under tlie Land Accpiisition Act but until it Jiad done 
one or the other it was a trespasser on Municipal land. 
His reasoning was — the public street is immovable 
property not belonging to the defeudaiit-Company 
and subject to the Land Acciuisition Act, therefore the 
defeudant-Company cannot exercise the power given by 
section 7 of the Railways Act without first acquiring 
a portion of the street, which they have not done. 


We are unable to agree with this view of the laiv. 
AVhere a railway company wislies to lay a line of rail 
way ux)on and aci-oss a street it is neither necessary nor 
appropriate to proceed under the Land Acquisition Act 
for the accxuisition of the land. If the Government 
under section 7 of that Act were to direct the Collector 
to take order for the accpiisition of the land he would 
make his award and take possession and the land would 
then vest absolutely in Government for the railway 
company free from all incumbrances. The land would 
then cease to be portion of the street and the railway 
company would be unable to exercise the power given 
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to it of consinictiup tbc raihv:iYH ixiion and across the 
“ street 

The diflierenceb in the English and Indian Statute 
law upon the subject ol railwaj" construction are dilEer- 
ences of procedure which do not render Englisli 
decisions inapplicable to this case. In England the 
special undertaking is sanctioned by a sx^ecial Act of 
Parliament : in India, by the sanction of the Governor 
General through the Home Department. Section 6 of 
the Railway Clauses Consolidation Act, 1815, provides 
that “In exercising the power given to the company 
by the special Act to construct the railwaj’, and to take 
lands for that purpose, the company shall be subject to 
the provisions and redrictions contained in this Act 
and ill the LaiuK Cluu-,e-, Coimo'idation Act" while the 
provi'tiuiib of tlie -.ppcial Act incorjxorate Ixoth the Lands 
Claii'c^aad the fuiiiw. vs Chuises Consolidation Acts: 
for an example, see djn v. Great Northern Itail- 

H'ay Co),ipcoiij^^\ The pro vi dons of the LamD Clauses 
Act wLfli regard >o co.upulbory accpiisition as inter- 
preted by the House of Lords in Great Western Rail- 
way Co. V. Givi}i'lun and Cheltenham Railway 
are substauiial'y of tlie same extent as those under the 
Land xkcquisition Act of 181)0 as interpreted by section 
3 (a) and (5), for TiOnl Watson at page 800 said: 
“Taking that (the Lands Clauses) Act jjcr se, and 
irrespective of the terms of any other statute, these 
claus(-s do not appear to bi' appLicalde to the compulsory 
taking of an ('asmnent, at least in the sense in which 
th(' resjiondi'uts are by their Act empowered to purchase 
and take such a right. The only easements which 
these provisions, read by themselves, seem to contem- 
plate are servitude rights burdening the corporeal lands 
taken by the company. Avhich are destroyed or impaired 
by the const riicthm ol the luilsA'ay. The company are 
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not dealt with a.4 being eitiier entitled or bound to 
purchase and take such easements, but as liable to 
make compensation in respect of tlicir liaving bj^ the 
constructiou of their authorised works injuriously 
atEected the dominant laud to which the easements are 
attached. As for the land upon which the railway is 
to be constructed, the compulsory clauses of The general 
Act contemplate thac the companj' shall take the soil 
itself, and not a more right to u.se it in perpetuity”.” To 
ihe same effect is Lord FiizG-erald’s opinion oxiu’e.s.sed 
on page 792. 

The effect of section 289 of the Boinbay City Munici 
pal Act vesting all puidic sti-eets, pavenioiiis, stones 
and other mateiials in Cie Coi’poration and under the 
control of the Commissioner is only to vest in that body 
such property as is iTece.isary for the control, protection 
and maintenance of tlie street as a hiahway for public 
use : see Mayor, etc., of Tioihridge Wells v. BcurS^\ 

The Judicial Committee have held that a Municipality 
in whom public ways were vested was not entitled to 
compensation in respect of portions of such ways taken 
by a tramway com]3any under statutoi’y powers : see 
Municipal Council of Sydney v. y'ountf^K 

Reference has Iteea made for the respondents to 
.section 290 of the Municii)al Act which provides that 
whenever any i^ublic street or part of it is permanently 
closed the site may Ite disposed of as land vesting in the 
Corporation. That position does not arise in the 
pre.sent case but when it doe, arise it may have 
to be determined what it is that the Corporation is 
disposing of. 

It is well e.stalffished that a railway company acting 
tinder section 16 of the R‘ulway-> Clauses Consolidation 
Act, 1845 (upon which section 7 of the Indian Railways 
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Act is closely modelled), by constructing a railway upon 
and across part of the bed of a navigable river or 
across a highway is doing what if done by an unautht- 
rized person would be indictable as a nuisance : see 
Ahraham v. Great Northern Bailwen/ Company''^'> and 
Otirer v. North Eantern Raihuay Co.^K In the latter 
case the trial Judge told the J ury tliat as to the duty 
of the Railway Company with regard to the rails at the 
level-crossing they must consider the case as if the 
Company had had the express sanction of an Act of 
Parliament to x)ut the rails there. In such a case the 
Company would liave power to put down such rails as 
are necessary for Ihe purposes of the line hut the rails 
must be laid and kepi so as to cause as little injury 
or danger as possible. A rule for new trial on the 
grmuid of misdireciiuu was discharged. Fora general 
stalcmeut of tj^e oldigations of ])ersons interrupting 
highways under siioulory authority sc'c tiie judgment 
of Moulton, b. in Urrifonl.Jiire (\)n.i>ty donncil 
(treat AVO'/i/vt Jid/itray^’K 


In a case analogous lo tiie [)rescnt; wlicre the Corpora- 
tion of a borough, !}eing ein])owcred by a local Act, 
which iiK‘orj)orated the Lands Clauses Acts, to erect and 
maintain on. in, over, or under "any street in which 
their tramways were laid poles and posts for the 
purpose of working the tramways by mechanical power, 
erected a post for that purpose in the pavement of the 
street wliicli at that point was the property of a nelgh- 
])ouring owner sii])ject to the right of the public to use 
the same as a foot-path ; it was held thatthe Corporation 
W(MV not taking the land \\'ithin the meaning of section 
hSli ol the Lands Clauses Act, LSI.a. but were merely 
exercising sfjslutory power hi the nature of an easement 
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and an action for trespass could not be maintained 
against them : see Ei^cott v. Neiupm'f Corporation^'^ . 

The case of Ranydey v. Midlond Railway CoS^\ 
referred to by the learned trial Judge and relied upon 
b}’- the respondents, decided chat a railway company 
could not dedicate to the public the surface of a neigh- 
bouj-’s land without first acquiring it under the Lauds 
Clauses Act. It does not appear to us to support the 
plaintiff's position. 

Tlie staliitory aiitliinity inider .section 7 of tlie Rail- 
ways Aci to lay the railway across the street witlioni 
ri‘Sort to tlie Laud Accuiisition Act l>eJiig in our opinion 
estalL'shed, ai)j)liccdion of section :2h3 of the (Jity of 
Bond)ay j^Uiiiicipal Act is excluded liy I he wwds 
“ notwitlistaiiding anything in aJiy othei* enactment 
for the time ])eiiig in fu]‘ce The JRail ways Act, section 
16, overrides tiio Municipal Act and the sole control 
over the railway administration is vested in the 
Governor General, see section 10 (2) and MiDiicipal 
Commissioner of Bomba j/ \\ O. L P. Ped/wa/j Com-' 
The evidence so far as it goes indicates that the 
railway across the Sewmi Koliwada ItOad has the 
approval of the controlling authority. 

We, thoj'cfurcc reverse the (h‘cre(‘ of the JuAver Court 
and allow' the appeal dismissing the suit with costs 
throughout. 
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Batchelou. J. j quite agree. 

Attorneys lor ihe appellants : ^l/c.s^v.s. Little tv T'o. 

Attorneys for liie respoudosits : 2Lpshi\s. Crawford 
Blown Co. 

Appeal allowed. 

H. s. c. 
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APPELLATE CIVIL. 



Basil Srott, Kt,, Chief Jiif^tice, and JL . Jn,sfire Bafchelfn . 

(.’II-VXDRASHANKAK PRANSHAXKAR and others (original Plaintiffs), 
ArrcLiANTS, r. BAI MAGAN alias TFLJALAKSHMI and others 

(oRiGINAL DmiNDANTs), EEsPONDFATS. 

f)famp Act (II of 1800), Miediile T, Articlp 22 — Rpgisfraiion Act (III of 
1877), section 17, elavse (e) — Trusts Act (II of 1882), section 5 — 
" Composition deerV — Compounding of debts due— Transfer of immoveahle 
propntif — Rfffistration not neressnrif. 

With the consent of creditois to the extent of Rs. 1,22,000 out of the total 
lumiher of (*ri‘(]itors clahmuA Rs. 1,61,800 of the family firm represented b> 
niu' B, tlu‘ latter {‘X< ented a deed mnkinft' over all the specified assets o£ the 
family to certain nominated tnish es. The creditin’s coming in (by a particular 
da>) itntler the d“cd awed that after all the goods .md the properties had been 
mob o\er to the tnistes no other claim uhatever with regard to the amounts 
due to th( m should riMiuin uutstinding against B and the minor members of 
tilt finely, hut the vhole ehim should be understood to be written off against 
tin m uid B and the minors uere to make use of the deed as a release passed 
on tin D’ Ichdf. The deed ilso provided that the trustees were to 
manags tin* pi ipeMn*' fui the hen^ii* of the ereditois interested and the 
moriifs r nil/ ‘d fioin time lo film were to he (h diihnted among smh creditors 
in piopoition to tin n < 1 lims. The piopinties i omjnised in the deed, inoseahh' 
well as iiii'ii u'cible, wma tmmbH’h'd to tlic trustees in due course, '’rin^ 
deed was unn^gi^tiwcd 

Biibse jueiit(v iu a suit bio'ight by Iht trustc s to icmuer possession of ,l 
house iomprised in the d«ed, a <iiic>tion having arisen wliether the deed was 
a eompositioTi ileed, 

Held, that the delinitiou of ilie terui E (Munpositioii deed” as gi\eij in 
AUicie 22, Sdieduk* I of ihe Shimp Act (11 of 1899), meant the same thing as 
tlie term composition de<*d in set tion 17 of the Registration Act (III of 
1H77), that the turn "O deliued cosered three classes of instruments : (1) An 
asiignmuil foi tiu Ixmlit of ereditois, (2) an aurtvment wliereby payment of 
a <oin|Ksition la dividual v,as secured totlie creditors and (3) an iubpeidorhluji 
deed foi I lit- purpose woi king the dehtur's business for the henolit of hi^ 
ueditou, that the inchsioii of the term “ mipositiun deed ” in section 17 of 
ilic K( gisiration Act (III of 1877) showed that it was intended to apply to a 
transfer of immoveihle piopeiiy and not to a mere agreement to take frac- 
tional p,i^ m ml of mon{*> in settlement of claims, that the test of a “ composition 

' Fiist Appeal No. 254 of 1912, 
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(lelh ” was that theie ought to be a compounding of debts due and tliat siicli 
a deed fell under clause (e) of section 17 of the Eegi.slration Act (III of 
1877) and did not rerpiire registration under that Act nor under the provisions 
of spctioD 5 of the Trusts Act (II of 1882). 

Held, accordingly, that the deed in question w<is a eoinposition deed within 
the meaning of section 17, clause 2 of the Registration Act (III of 1877), 
and did not require registration. 

* Ftest appeal against the decision of X. H. Majmnndar. 

Fij'rit Class Subordinate Judge of Sural, in suitXo. 15 of 

mo. 

Suit to recover possession of a house and uicsue 
; profits. 

; The circumstances under which (lie suit was hroiight 

'i wore as folJoAvs : — 

The liouse in. dispute origiually belonged to a family 

firm known as Eajaram Parbhudas. The business of 
the firm was managed by the eldest member of the 
f family wlioso name was Xagindas. He carried on the 

< I ■ entire trade and other business of tlie firm veiy skil- 

fully on a very extensive scale and died in the year 
‘ 1002 leaving him siu-viving his widow Radha, two 

minor sons Motilal and Chunilal, and a brother Bhaidas. 
Bhaidas assumed the management, but he, apparently 
having no capacity for business, transferred the entire 
property of the firm consisting of trade, moveables and 
immoveables to certain tjuistees under a deed dated the 
2ist March 1903 for paying off the debts of the family 
'■ firm. Under the deed the trustees were to lake up in 

^ their charge all the pi'operties of the firm including the 

house in dispute and absolve the family from all its 
liabilities. But it was agreed between Bhaidas and 
the trustees that the former should be permitted to 

( reside in the liouse till the end of the Samvat year 1959 
(October 1903) and on the exiiiration of that period 
Bhaidas, for himself and on behalf of his minor 
nephews Motilal and Chunilal, passed a rent note and 


577 

1914. 


Chanbka- 

SHANKAE 

v. 

Bai Magan. 


I 



57H 


THE INDIAN LAW REPOETS. [VOL. XXXVIII. 


1914. 


ClIAXlHLV- 

^HAMvAK 

r. 

B.y Mai.a.%. 


ri-iiuuiieil iJi possession till liis cleatli wliich occurred 
in Aftei- liis tleatli liis widow Magan and his 

laiiior uepljews' uiollic'i* "Radha passed a fresh rent note 
in wliielj bis sou Varujdas. however, did not join. A 
noiice to quil was servi'd upon lb em and they having 
refused to comply with it, tlie tiaislees filed the present 
suit ill ejectment. The trustees relied for their title 
to the liousc on the deed of transfer passed by Bhaidas 
and they maintained that It was a composition deed. 
'File material port ions of the said ileed were as follows : — 

To : Siriet* a Ioiir tinn* ptiM (/. f.) Bliai'Lih liajaram's fatlier Rajarain 
Par! >1 null ^ farniii^^ on nitnio;, 1* ‘inlii it; (In jMiiess) and Ibc business of the 
hifiht r. (*tt .. bir iikuha Idii h\ oiluT^ in his name. And ho having 
tludl diH'Ut ttii MMR' dtio iiifi hi tjjb.ili I and my deceased brother Bhai 
Xaeind.e eniiiinihi! ih« ‘'h.i lin Ino^'^ in the siine name. The said 
Xaiiind-*'- took a phtmiiMiv i,ui in otnifetmcting the said Inisiness. But 
dmiiu if.tdn’tm' rntfoi-’n tlie >iid Xaginbliai died about three and 
liali' lat : A’td nnu {ip of ili salt] Itnsiiiess are by the right 

nf ^ ('. t.) i>li Ml'S anti thi ild MotiLd and Chunilal two 

niimtr ^Mi!- tif llie Mid Aii.niil.ii. And aimtneNi n^ ] tht^ s.iid Bhaidas am 
till* maniAiT of tla* r.nn’\ and ilic oldest m.dn meiiiher thereof. And as 
unr fan ih k jttinl tin* ^lid mimt.s p \\itli iup inider my cire and ]»rotection 
and \sv <dl li\e. oat am! lirliik hieo'dtj. 

rt'U'artK th(‘ hndiv s whlali the '•.aitl Naghihhai earried on for tlie benefit 
tT oar frimily aftar tin* (l(*arh oi my fatlu‘r Rajabhai P.irhhiida'^ he in that 
busha^'S fubarietal ^iim*' of im n<A to people on personal *^ccurily and also 
odvanood mon.^s on tlie pladgo <»f ornaments in his ov n name as well as in 
tlie naim* of ikij ihhai Ikn-hhndas and lit^alsu earned on elotli hiisiness alone as 
well ill partntaMiip with ttrliefs in Snrat ind other places. And in order to 
i,oni!iht tlie ''aitl hii'^in "s Ii * huirowed money from mone^’-ienders on the 
|b r in d M enrity and a!-t» iHaTo^\e<l '^orne money by pledging family ornaments 
afieaih pddeed vUii him ]»y <tth«*r^. And the business v liich he carried on 
ii! rLi- iikiiimr wa^ mi \ i\*t»‘n^i\e and complitMted. lie is now dead as 
imiiliofitd uiid I theluM Blieidas Jill 1*1 1 dde cuongh tt* eaiiy on the said 
hiismf-- fiutlier and -lUIc its eluims and debts and myself pay off the debts 
due to creditors, and -‘im of Noj^iiibhai are minor in age as mentioned above. 
Therefore it is not ]»os^ihk for them alsf> to continue the family business. 
Takin. all tip''* fa.*m info *a,mideivition it ajtpeared to me that by continuing 
the family business fm a l<»nger time vi* as well as the creditors would have 
to suffer a great loss. In u»nMM|.iemv ihoivof aftm basing called a meeting 
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of the creditors of the family on the 21bt da^ of December last in the y 
1902 in Khan Bahadiir Barjorji Nusserwanji Vakil's office I told them all the 
particulars of my difficulties as mentioned above, .ind I re(|iieste<i the creditors 
to take in their pobsCRsiou fur their own beiioiit whatever goodb and properties 
o£ the family there may be with me, aii<l also the oiithtanding claims 
and stock-in-trade, etc., other property belonging to tlm family whatever the 
same niay be and to free us. 


1914. 

Chandka- 

SHANKAR 

Bai Magan. 


Agreeably to that rebolution all of iib pasb in wTitiug' to you the said trubtees 
the formal document of the composition deed witli the undermentioned 
terms : — 

We Bhaidas Rajaram and otherb the present owners of the iirm of Sha 
Rajabhai Parbhudab aieindelitedto the extent of about Rs. i,61.^bO in all. Out 
of the same if creditors to the extent of the sum of Rs. 1,22,000 will sign 
this document befoie 12 o'clock in the midniglit of the 5th day of xVpril next 
in the year 1903 this document is duh to come into force. But if within that 
period creditors to the extent of the sum of Rs. 1,22,(100 will not sign (this 
document; then this document is to ]>c ciujsuleied mill and \oid thereafter. 
Vnd in that case wdiatevcr cabh money, jewellery, docimients, account-books 
and other things which I Bliaidiib have made over in charge of you trustees, 
out of the same }0u trustees are to again lumd u\xa* toj me Bhaidas after 
taking from me a leeeipl in writing whatever balance there may he after 
ileducting thereupon the expenses that may have incurred. 

2. Only those of the cnslitors whti will sign this document up to 12 o’clock 
at night on 21st chiv <'f April 1903 will gd the benefit of this document. 
And in order tliat all ilie creditors may ihiis g<^t information about the 
document having Immui made ,ind that then may get an opportunity of signing 
the same within the said 1 ‘eriod the said tru'^teo^ are to give separate notices 
in public newspapers only by })ONt and to requcht all the creditors to give the 
said signature. And it shall also be distinctly stated in the said notices that 
those w^ho will not sign on thh doeumeiil within 21&t day of April 1903 will 
have no right to the goods and propert) mentioned in this document. 

7. I Bhaidas have goods, property, outstanding claims and jcw’ellery, etc., 
belonging to our family as speciiied in Schedule B annexed thereto. What- 
ever goods, property, ornaments, etc., out of the same I have handed over to 
the members of the Committee prior to this day have been specified in the 
first part of the saitl Schedule B and the goods, property and outstanding 
claims, etc., which arc still to be handed twer by me are specified in the 
second part of this very Schedule, besides this I have no other goods or property 
hft wnth me. And should you luTenft«*r Hnd that I have concealed 
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any iinim)Vi‘al4‘ property or or <aitsiau(liup: claim other tluii the goods 

aiidproperlN sp<‘ciiie(l hi the second part oi* tlie SclKMluh* widcii are to be handed 
over by me in elntrge of the said trustees then yon trustees are entitled to obtain 
from me the goods, property or outstanding claim so concealed by me for the 
benefit of all the creditors. 

H. Aft«‘r signatures of crediioix are obtained on this document as men- 
tioned in the eiause 1, X Bliaid is am luriionth to make over to you trustees 
the possession of all goods and proport\ spociihal in the second part of 
Scheduh' B as mentioned iiejo'A’ should the amount « f their eiainis have come 
to Rs. ],22.b0b agreenbh towliai is mtuituuied in t]>e ^aid clause and from that 
very dale you trustees am duly to he the full ownei- of aj] the goods and proper- 
ties mentioned in the Schedule B by virtue of this document, afterwards I Bhaidas 
and Mutiial and Chunilal or our descend ints and heirs shall have no interest 
left therein. 

{a) We are to gi\e trustees po session of the immoveable jn-oporties 
•-peciikHl in Nos. 1 and 2 and in Schedule B .imbwlf eh are in our independ- 
ent ptv-t'“*ion In Naiaiinu tlu* - •'.me should }o\\ -o desiie or by passing leases 
in cl i^'in of. The s m uis of thi snd hoi^e-* and the oale deed in respect 
t*f a pin* (d I'lit h h‘(i! ..bt'u o ^ m and I have not found other old 
doHSUK h '*0 ' hu‘se. '-h<iuld n ovovt mx 'h lieKsiftei found I am to hand 
ov I '.I i. (' siu. Biif »ui o) (ihsf laMSaei at Sui at special condition 

i- 1 Hfl dnu 1 i and > tCn iaiud^' thundc, h^u^e^ situ.iled ai Kalaplth 
that \ou .Ik o‘ our famih toli>e tluieiu up to tlie bOlh of Aso Vatl 

Samvat Hidh ''2tldi Ottt) ter I'Jddj in the '“anuMnamic.r as it has been living 
in this hoike aiT*r getting a leasi* pu'-soii h\ me ^diaidas, and thereafbu* W’e 
are to \acale th*‘ said house ami la.ila* o\<..r the same forthwitli in }our 
possession ami iml ttt raht any dispute or obji.uioii villi regard thereto. 


9. 1 th* said Bhaidas have made oviu' ihe v hole of the goods and pro 

perties and assets belonging to onr famih for the benelit of the creditors as 
mentioned above. This being the case our large family has been reduced to an 
ahttgether destitute condition, and as I Bhaidas, I aia not able* to improve that 
coiidithtii at oii(\% T retpiesi the creditors to give some support for a short turn* 
to our i'amil\ . ihercu}}ou considering the reputalion and destitiUe condition of 


»»ur family theendlloi nhoueie present at the last meeting passed a resolutioi 
lo the 1 1?« a tiiai ve ^auuld he allowed to live up to Diwali of this year in the 
dvclliii.: hoike nl our laimly and that you trustees should pay to me out of 
lln\ tiUsJ proiH*rt\ Ks. 40 e\er\ nmiitli for th<‘ maintenance of our family u|: 
to the Divali tf llie Niine \ear, that the trusues should also pay off in fuli 
iIk '-tmdn diht^ to the extent of bOO to ;»£i0 in restieel of provisions vhiel 
I hki bon do on ei.dil fh,m mis, lianeoie niiavhanbs for the mamtcmmci 
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of our family up to non and that the* irusitHv, sliould not tako po^Ressioii of th(‘ 
household material (suuli as) pots, pans, dothes and wearing apparel, etc., of 
the value of about Rs. 300 — 400 belonging to our family but give the same 
as a present to our children foi- their uso. You trustees are therefore to duly 
carry out the above rebolutioii. 

10. Immediately I the said Bhaidas give you possession of the property 
mentioned in the Schedule B belonging to my family as mentioned in clause 7 
above yon trustees are to duly give me receipt under your signatures in 
respect of the same. And on my obtaining the said receipt I Bhaidas and 
the said minors Motilal and Ghuailal are to be duly altogether free from the 
debts due to all the creditors who may liave signed this document as also to 
creditors of the sliop of Hodeda. And we the creditors also hereby give in 
writing that after all the above good'- and properties are made over to the 
trustees as inentioued ai)o\t‘ no other claim whatever with regard to the 
amounts due to us shall o m liii tab handing against Bhaidas and minors hlotiliil 
<ind Cliunila! but (Is whole elaini -Iiah be uiulerstuod to have been written 
off as against them and Bhaidas and minors ^lotilal and Chunilal and their 
descendants and heirs are duh to make use <»f this document against ns as a 
release passed by us in that beludf. 


1914. 


.ChANDRA' 

SHANKAR 

U. 

Bai Macjan. 


11. After all the goods and property have come into possession of you 
trustees as mentioned above you trustees are duly to manage the same by 
right of ownership for the beuefli of all the credltorK interested in this 
document with regard lliereto yon are to collect the outstanding claims or if 
any person (debtor) is found out to b(' in insolvent condition you arc to settle 
the claim against him Iw accepting a less or larger amount as may be to 
the utmost possible advantage or should a suit have to he filed against 
anyone with a view to recover the said amount or 4iould any defence have to 
be made in any matter these in the name of the trustees you are to do the 
same or let the propertie ^ cm rent or sell the same and besides tlii^ you are 
to do all that may have t) be done for the beneht of creditors. Full authority 
is hereby given to you trustees in that belialf. All the moneys that may 
be recovered from time to time out of the said goods and property that have 
been made over to jam arc to be didy distributed by you among such cre- 
ditors out of those who may have signed tliis dotumeut \s hose cl, lim may 
have been decided to ])e jiist and within tla^ period of limitation as mmitioned 
above and among the creditor^ of the shop at Ifodeda wdiose list may ha\ e 
been prepared by vim as mentioned above in proportion to their respective claims. 
And all the creditor^ are dulj to give you in waiting* their respectivv separate 
receipts for the amounts w’hieh they may i\‘eeivc from you from time to time. 

12. You are to sell the goods and property made over to you trustees as 
tairly as possi])l(‘ with due regard to the interest of the creditors and by 
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recovering' also the out standing* claims at an early date. Yon are to dispose 
of this trust in as good time as possible. And should any assistance or coii' 
sent or signatures of ns debtois be required at any place hereafter in selling 
the said properties and goods or in recovering* the outstanding* claims I 
Bhaid<is on helulf of myself and as guardian of the minors and our descend- 
ants and heirs after (^^ e. after our death) are duly to give the same with- 
out raiAng any ohjn tion whenevei yon trustee^ may demand the same. 


13 . You trustees have full authority to <lefray out of this ti ust propei t). 
the expenses for gi tling this document prepared as also whatever other just 
and legal (‘xpenses that you tniste'^s miy have imuirred or may liereafter 
have t«j incur in connection with the tiud arising out of this document the 
expenses in c ounce tion 'ahh ai.v -nit th i nn*} li<'ve to be tiled or defended in 
Court the exprst^es in <Mmn(t^i<»n with the drleu•'^ (f ^alarie, due to those 
clerk •» of the d‘ht'»is' linn wismuiv liive < ntiiUK'd after tli(‘ ' 21 st TXcemher 
atid icndeo d a'-sistauu in ju* paring the iKuiks o{ a( count and in tht^ expenses 
in conmclioii witii the .noMi'- nf *h(‘ "aluies dia to the clerks in tla* 
shop at Ilod<*di md tia ♦ vj* io» s in c(»iinc<‘tIoii w tli (tin* salaries of) mt‘u <(nd 
cleiks who mw hen ift(n he(mpio\(d. Similar]} should }ou trustees incur 
all} <\pcn-i'- in i ciiiief lion w>th this tiust out of vour own moneys you 
tiustn an * nlitlMl i<* ii 4 o \ 1 1 ihesuiu dsu lii '-t out of the trust property. 


IS. \\ • dehtni" and wi tlwii (odiiois ha' < giviii this document in wilt- 
ing to Vvidi dl tin* < onduious nn ntmiKsl ihovi And v on trustees also 
liave put } om siaualiues ou I'lN do< um< iit ai(<i p'oof of) v*onr consent to 
unclertak * tic^ tnist memioned in this doeunitiit. 

The (lefeiiclaiits coiileiided alia rJuit the con- 

veyance to the plaintilFs was not a composition deed, 
that it was a transfer to trustees for the benefit of 
creditors and that lieiiig unregistered was inoperative 
and inadniissitde in evidence. 

The plaiulills in their reply staled that tlie deed was 
a composition ifeed and that even if it be not a 
com position deed on its lace, they were prepiared to 
prove il to be so by extrinsic evidence. They 
fm ther tirged that the deiendants were estojjped from 
contending that (he deed Avas not a composition deed 
inasnnudi as it was tri^ated as such by Bhaidas and 
his sou \ arajdas, the present defendant 2. 
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The Subordinate Judge found that the deed J’elied 
on by the plaintiffs was not a composilion deed, that 
the plaintiffs wei’e not entitled to add nee 'extrinsic 
evidence to show that it was a composition deed and 
Tliat the defendants were not estopped from contending 
that the deed was not a composition deed. He, there- 
fore, dismissed the suit. The following were some 
of his reasons : — 

It will appear from the above that the family propertief^ v ere conveyed 
to tiustces, not because Bhaidas wa-^ unable to pay ofr the family debts in 
full, blit because he had no capacity to carry on the family business and 
because the other male members of the famil;v widcminois. That this v as 
the object o£ executing tlie convincmee is distilIc•^l^ admitted in the plaint 
also. How then can the ( onveyence lie held to he <i emnposition deed ? A 
composition deed is an agreement made betVvCen an insohi nt debtor and his 
creditors ]>y vhich the latter accept a pait of theli delds in satisfaction of 
the whokc" (^yhar^on’s Law Lfxieon.) In the prevent ca^e a majority, — a 
large majority of the crcditois lieiamc jiarties to the ih^ed. But the family 
of Bhaid IS was not said to he in insolvent < irmimsTaneev and the creditors 
did not agree to accept less than wind was due to tlieiu. ^ 

I think, therefore, that the creditors did not agree to compound their 
dues and take less. I am ^uppoited, I bclievis in this conelnsioii by the 
fact, the assets exceeded the debts. The ontstandiiigs alone amounted to 
nearly 1,40,000 rupees, Ks. 0833-4-0 weie in cash ; and the family ow ned besides 
a number of ornament.^ and live immoveable pioperties. The \alueufthe 
ornaments and of the immoveable properti^js is not given in Die Schedule B. 
But theie is very little doubt that it could nut be inconsiderable. The total debts 
amounted Rs. l,5u,000 approximately out of which debts amounting to about 
Rs. 35,000 w'ere secured by a pledge of ornaments. Some of the outstandings 
may have lieen time-barred or otherwisi* liecome iimecovcrable. But the 
same can l»e said of the debts also. TIh‘ deed itself provides that though 
the Committee had prepared a list of the cieditois and avceitaiucd the debts 
due to them only those debts woie to bo paid, which wx‘ie proved to lie true 
and within the period of limitation. It is clear, therefore, to my mind that 
the <*reditois did not think that they w’ould not get theii dues in full : and 
if that wais so, the deed in question is not a composition deed. 

The plaintiffs appealed. 

HtrcDKjman (Advocate Oeiiej-al) with D. A. Khat'e 
fov the ax)pellaiits (plaintiffs) The deed iti cpies- 
II •4112—.') 


1914. 
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1914. tioii is clearly a composition deed. Under it tlie 

(^iiMDRA- <*reditors claimed rateably and they took the chance 

miaskm; of being paid in Ml or not. They limited their 
claims to tlie properties conveyed by the deed and 
gave up their debts. The essence of the deed is a 
composition of creditors’ claims, for the creditors agree 
under it to take anything they may get for the 
|)ropei'li<'s and accept what they may get. The Court 
always favours deeds of this class : Bamanji Mcoiikfi 
V. Xdoroji PaJa/iji^^K 2l<ihikrliand x. iVIcmilcU^^K The 
case of TJie Queen v. Cooheod^'^ is distinguishable, for 
in that case there was no cc.s.s/o hononim. similar to 
ihe one in this case. 

'I’liis very deed liad come uj) before the Court on two 
dill'erent occasions, ll tirsi came before u bench 
consisting of Scoil. C. .J., and Knight. .1., in if/V/a Al/i 
Muluihiud AUi \. ('Iiuiuh'ushauliue 



^ 11 ( li l^xini .)()4 

(Issr,) is B 1) 2 (U) 

I iiu [HUtul S( ( (iinl A}»}»t il's .4)2 dkI 447 <4 UK)7, tlccidt d on tiu 

M HtMiiilMi liHl'.l 

Non, r .1 (dliti niit tin I.Kts, coutiiiiu ll). Oli the 21st of 

Mao ll ItHL) ! tiust ubl.i uin}iosil!^i (IlimI was signed I >y the delitors foinialiy 
making o\u thmi pio|)tu\ to tin tuistecs foi tin lieuefit of thcii cieditois. 
Un siihsKfibiit tlatis tiu* plaintiti and the uthei cieditoi wlio iiad hlod tlie 
Huit ohtaimd d(‘i.itss in tlu*n suits and applied at once foi sale of the lioiisis 
attaihed undei tin* londitional onki of attaehiuent lM‘foie judgment. 

Uif dihloi than i[»]tHed to ha\( tin attai hinent i. used, hut Ins application 
V IS D iiistd on the 1,7th of dune 1904, ,ind on the 30th June a pi oclaniation 
oi sile was issued un the applit ation of one of the ])]amtiffs w hicli had been 
made on tiu 14th June 190,1 

Iliueupon the tiusties iindti tiu ti list tind composition deed intervened in 
oidti t<» gt t the altai hnuait misetl, and on the 30th Oetohei the attacliment 
was lidsfd. 

The tiustt‘es ha\e sold one of the houses included in the deed of the 0th 
didendant who is accordingly joined as a party to the Buit, 
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where it was Jieid to be a composition deed. On the 
second occasion it came before a bench composed of Uiuindka- 
Ohantlavarkar and Batcheioj*, .J.T., who held it to be not a ■’hankar 
composition deed : Shekli Adam v. ChandmuhankaA^h B.u Magta^n. 

l’'he term “ composition deed " is not defined in the 
Registration Act, 1908. Tt is, however, defined in 
Article 22, Schedule I of theiStamp Act. This definition, 
which is coiitainetl in a kindred Act of Legislature, caii 
be used for ascertaining the meaning of the term. The 
term was first used in the Registration Act XX of 1866. 

The term composition deed ” was defined for the 
first time in the Stainii Act (XYI if of 1869) where the 
term was defined lo include “every instrument 
executed by a del)tor. whereby the debtor conveys his 
property for the benefit of ins creditors, oi' whereby j)ay- 
ment of a composition or dividend on their debts 
is secured to the cj’editors. oj‘ whereby provision is 
made for the continuance of the debtor’s business 
under the supervision of inspectors, or under letters of 


>Io\s it ib dull that il ilit piaiulilt lias no lights v hidi he cau enfom 
iiiider the attachment olttaiued by him in IVcember 1902 lii^ suit must fail, 
for the trust deed midei ^\hleh the trustees tdaim as a pei ft ctly 
document of a natme N\hich mudi favoiiied by the Com Is : see 1 Bom. 
H. C. E., p. 233, Bamanji Mandji Xtwroji Palanji, a ( ast vliidi estal dishes 
that a bond fde as&ignmiiit h} a dddoi of In’s eutiie pruputy to trustees foi 
the benetit of bis ireditois dhests bim of an;i intciest which can be the 
subject of attachment subsequently issued in execntiuii of a deciee against sucb 
debtor, until the tiusts of the deed of assignment liau been cairied out. 

It is not difeputed that tin conditions have been caiiied out. A trust deed 
has been legulaily made «ind it beais the signatmes of the ciedilois to whom 
three-foiirtlbs of the total debts aic due, 

For these reasons we ludd that the piovisions ot section 276 cannot be 
eliectively called in aid to suppuit the plaintifE’.s claim, and having regard 
to the decision of this Comt aheady refeired to in 1 Bom. II. C. E. the 
attachment of tlie judgment-ci editor (Mimot picvail against th(‘ title of the 
trustees under this trust died. 


0) (1012) 14 Bom L. E. 306. 
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license, I'or the benelit of Ms creditors ”. In the next 
Stamp Act (I of 1879), the entire definition ispre.served 
with tiie difference that instead of “includes” the 
words “ that is to say ” are used, Article 22. The deed 
in question e^ddcntiy falls within this definition. 

Iiireraritji and Weldun with N. K. Mehta for the 
respondent-! (defendants) : — The first Registration Act 
XVI of 1884 contains no mention of composition deed. 
It was first introduced in the Registration Act XX of 
1888. section 17. and it has since appeared in all 
snhst'qnent Registration Acts. The early Stamp Acts 
XXX VI of 188(3 and X of 1882 provided for composition 
deeds iait contained no definition of the term. The 
delinition was first iutrodncc'd in the Btamp Act XVIII 
of 1S(!9 and then, with a siight change made in it, in 
(hr Htainp Act 1 of 1879. It has appeared in all 
sulis! qiii'iil Staiii]! Acts. 

Tile lu'iii “ coiiquisitioii dmi " is used iji the 
tfeyistiaiioii Act in its prepe/' legal sense. In the 
Httunp Act ol 18()!l. tlie JjegislatiU'e snl)se([Uently enlarg- 
I'd tlie meaning ol the tomi amt made it to hictv.de 
eertidn tljings. 'The Stamp Act is not hi pari materia 
witli tlie Itegistration Act and there is no indication 
tliiit the Legislature intended to alter the meaning of 
“comjiosition deed" in the Registration Act. Li 
England, a deed of arrangement is not regarded as a 
comiiosition deed : see 50 and 51 Vic., c. 57, s. 4, see 
also Bai)}eh v. WrUjkt^h 

Composition deeds are xmt favourahly regarded by 
t 111 ' Courts. It has lieen held that an assignment by 
debtor of his property to his creditors is an act of 
bankru]itcy. 

'I’lic presmit deed is no comjiosition deed. The 
debtor was not insolvent. There is no recital that he 

" (iss.p itiy H n ii.-tn 
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was not able to pay liis debts, but that lie was unable to 
carry on the business. The ti’ust was for such of his 
creditors as came in under the deed by a jiarticulai’ 
date. It was not for the benefit of all his creditors. It 
seems that under the deed the creditors would be 
paid in full, and if there was a surplus, it was also to 
go to them. It was thus a deed of arrangement by 
which it was thought the creditors would be paid in full 
if the business was allowed to be carried on by trustees : 
see Halsbury’s Laws of England, Vol. II, p. 326, 
The Queen v. Cooban^h 

[Scott, 0. J., veten-ed to Subbaraija Y. Vijthilinga’-'^'^ 
and Aslatt v. Corporation of Soufhampto)^^^] 

Strangman, in reply. 

Scott, 0. J. : — This suit was filed by the plaintiffs to 
obtain iiossession of a certain dwelling house according 
to the terms of a deed executed on the 21st March 1903 
by Bhaidas Rajaram for himself and members of his 
family. By that document it was recited that it had 
been resolved at a meeting of creditors that if creditors 
of the family firm represented by Bhaidas to the extent 
of a sum of Rs. 1,22.000 out of the total number of credi- 
tors claiming Rs. 1,61,800 should sign the deed before 
midnight on the 3th March 1903, Bhaidas should make 
over to the trustees all the assets of the family specified 
in Schedule B, subject to a special condition regarding 
the family houses at Kalapith, namely that the trustees 
should allow the family to live therein up to the 20th 
of October 1903 iir the same mannei- as it Inxd been living 
there after getting a lease passed by Bhaidas, and that 
thereafter the family should take the house and make 
over the same forthwith into the possession of the 
trustees. By the 9th clause it was stated that Bhaidas 

W (1886) 18 y. B. U. 269. ® (1892) 16 Mad. 85. 

0) (188i.» 16 Oil. 1>. 143 
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liuv'injj;' uiiult* ovoi' tlie wholp o] tlit* tvuyt. properliey ciiid 
assets belougiug to the family for the benefit of the 
eretlUoi's the family ^vas reduced to a destitute condition, 
and therefore the creditors passed a resolution to the 
elIVct that tlu'y shotdtl he allowed to occupy the 
dweliiny house as aforesaid and tliat the trustees slioultl 
pay an allowance of Es. 40 a month to Bhaidas up to 
the saint' date, namely the 20th of October, and the 
ci'cditoi's comina in under the deed agreed that after 
all the goods and properties had been made over to the 
trustees no other claim whatever with regard to the 
amounts due to them shouhl j-emain outstanding against 
Bhaidas and the minor members of his family, but the 
whoh' claim should be understood to be written off 
against tlu'in. and Bhaidas and the minors wore to 
make use of the deed as a release passed by them on 
tlieir behalf, and l)y sub^ociueut clauses it was jirovided 
that I he ll•ustl'e^ were to manage flje properties for the 
beiU'lit of all the creditors interested, and the monies 
retdized from lime to time wei'e to be distributed 
amongst sudi creditors in proportion to their claims. 
The period during which the occupation of the dwelling 
house was permitted to Bhaidas and his family has 
long since expirefi, but a notice to cpiit having been 
served upon them they refused to comply with it and 
the present suit was therefore instituted to eject them. 

The deed was nut I'cgistered. and objection was taken 
at the hearing tliat it was inoperative in respect of the 
immoveable pi'operties mentioned in Schedule B, and 
tliat therefore the title of the plaintitfs to the house in 
cpiestion was not established. 


If the document is a composition deed within the 
meaning of the Registration Act it does not require 
registration (see section 17, clause (e) ). This very 
document hits twice come before the High Court in 
previous litigation, on one occasion before a bench 
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consisting- of myself and Mr. Justice Knight and on 
another occasion befoj-e a l>enc]i consisting of Sir 
Xarayan Chandavarhar and my pj-esent colleague 
Mr. Jn slice Batchelor. In the first case the deed was 
held to liave passed the property to the trustees so as to 
defeat an attaching creditor whoaltaclied subsequent 
to the execution of the deed, and in the judgment the 
deed is referred to as a trust and composition deed. In 
the second ease tlie trustees sought to recover rent from 
the tenants of cei’tain immoveable propcidy mentioned 
in the ScliednJe to the deed, 1)iit it was held tliat the 
doemment was compulsorily registrable, and not having 
been registered it couJd not be admitted in evidence. 
The Court there .said: "Tijereis notliing whatever in 
tlie language of die deed to show that there was any 
coin])osition, any settlement with the creditors that tlie 
delhor slmnld x)ay less than he owed to them and that 
diey agreed to accei^t tliat composition*. Tlie essential 
test of a comjiosit ion deed is tliat tliere ought to be a 
compounding of debts due. Of that there is no trace 
whatever so far as the language of this document is 
concerned ’* : t^hohh Ad((nt v. Chcnulrasl/ciHhar^^K It 
tloes not appear from the" j-ecord which we liave 
examined that any tj-ansiation of the deed w-as supplied 
to the Court. The Court's opinion appears to liave been 
based upon The Queen v. (W)haid‘‘\ where the ([uestion 
was whether a eexsio hojwnim for the benefit of creditors 
by a document which incoiqjoi-ated a release by the 
creditors was a composition deed within the meaning 
of certain Munici])al i-ules so as to disqualify the delitor 
from election to a Municii>al olhce. 

In the first case disposed of by myself and Mr. Justice 
Knight it was not disputed that the deed now befo]-e 
us was a composition deed. In the second case though 
it was disputed, the Court was not referred to a definition 
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of tlio term “ composition deed ” which is to he found in ! 

the Acts of the IndimiliCgislat lire. That definition ive 

liave now been referred to and much reliance is placed 

upon it. It is the definition which has been found in 

all the general Stamp Acts of the Government of India 

from 1869 up to the present time. It is now to be 

found in Article 22 of Schedule I of Act II of 1899, and 

it runs as follows : — Composition-deed, that is to say, 

any instrument executed by a debtor whereby he 

C 01 WWS his property for the benefit of his creditors, 

or whereby payment of a composition or dividend on 

tlieii' debts is secured to the creditors, 'or whereby 

provision is maile for the continuance of the debtor’s 

business, under the supervision of inspectors or under 

lett(‘)‘s of license for the benefit of his creditors.” That 

definition covers three classes of instruments: (1) an 

as,signnienr fortlie benefit of creditors : (2) an agreeihent 

whe]'c])y payment of a composition or dividend is ^ 

secured to tlie creditors ; ('.‘1) an inspectorship deed for ; 

the puipose of woi-king the debtor’s business for the i 

benefit of his creditors. It is not disputed that the deed | 

now befoi’e us falls under the first class, and it is ^ 

contended on behalf of the appellants that it also falls ! 

under the second class in that the creditors compound | 

by giving a release for their debts in consideration of 

the assignment of propei-ty the proceeds of which are 

to bo distributed rateably among them, wdiether or not ‘ 

sach proceeds are moie or less than the amount of their 

claims ; and it is argued that the Stamp Act is a Statute J 

in pari niafrria with (he Registration Act and that the 

definiiion contained therein should be used lor the 

liurpo.se of intcipreting .section 17, clause (e) of the 

Registj-ation Act. ^ 

* 

Xow the exemption of composition deeds from the 
comimisory provisions of the Registration Act dates 
Iron) lli(‘ Registration Act of 1866 and has been continued 
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through, all subsequent Registration Acts up to the 
present time. The question, therefore, is whether the 
term “ composition deed ” was either in ordinary 
parlance or in tlie understanding of lawyers limited 
so as to exclude an assignment in trust for the benefit 
of creditors, the creditors being parties and releasing 
their claims. A reference to Murray’s Dictionary will 
show that in ordinary parlance a compounding or com- 
position of claims does not necessarily exclude a general 
agreement for settlement of debts, although no exact sum 
may be arrived at as the amount of the settlement, and 
the case oE Bamanji Maui'kji v. Xaoroji 
decided in 18G1 sliows t])ai the Oluef Justice thought 
that the agreement whereby the pi'operty of the trader 
was assigned to trustees for the benefit of the creditors 
signing the trust deed was a composition deed. Why 
then should it be assumed that the Legislature in 
enacting the Registration Act of 18G(! intended that the 
term should have some more restricted signification? 
It appears to me that the definition in the Stamp Act 
may be taken as an indication that the Legislature had 
no such intention. The Stamp Act may not be strictly 
speaking l\\ iku'I m/deria with the Registration Act, but 
alawyei’ preparing a deed such as we have here for an 
insolvent client or for his creditoi’s would have first to 
see what stamp was required upon the document and 
for that purpose would have lo look at the definitions 
in the Stamii Act and after having got the document 
duly stamped would have to consider whether it required 
registi’ation. It would be a very extraorflinary thing 
if the Legislature intended that the term “ composition 
deed ” in the Registration Act should mean something 
else than the same term in the Stamp Act and the 
inclusion of the term in section 17 of the Registration 
Act shows it was intended to apply to a transfer of 

f 

(1)504) 1 II. U. K. 23:-5. 
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inmioveatjie property aud not to a mere agreenrent to 
take fractional payment of money in settlement of 
claims. Tlie decision of tliis Court in Sliekli Adam v. 
QhandmshanMr^'^ states the test of a composition deed 
to he that there ought to be a compounding of debts 
due. It appears to me that judged by this test tlie 
document in c^uestion would be a composition deed. 

In Pennell v. Bhodet,'-^'^ F&tteson, J., said: “T think 
that, under the Statute, (5 and 6 Vic., c. 122, s. 14) 
compounding is an ai'ranging with the creditor to his 
satisfaction. If thei'e is a binding arrangement for 
disclinvge of The debt, fmm which neither partj’’ can 
recede, and with.wliicii the creditor is satisfied, it is a 
com]amnding, though something still remains to be 
done." The case of Jla/u/iehand v. decided 

by C'liandavai-kar aud Batty, .1.1., appears to me to 
support l1u‘ same cone! nsiun. Tliere the debtor passed 
a docuiiK'Jit whereby three persons were appointed 
trustees wdjich was signed by the debtor and some of 
his creditors, but not registered, and by it the judgment- 
debt oj' made over to the trustees bis immoveable 
property, goods and the account-books for sale on the 
day he signed the deed. The Court there said (page 369) : 
“ Certain immoveable and moveable property of the 
debtor and his account-books are vested in the trustees 
for the purpose of paying his creditors. There is no 
conveyance of the immoveable property of the debtor 
to the creditors. Under these circumstances we th ink 
the lOTver Courts were right in holding tliat the deed 
fell within the exi'iiiption of danse ( m of section 17 of 
the Registration Act. The deed recites that the com- 
position is for The benetit of all tlic creditoi-s and all of 
tliem aj-t* to derive equal benefit from it.” 

W i'Jia) 14 Unin. L. H. 50lj. W (1846) 9 Q. B. 114 at p. 129. 

'“‘J (1904) 28 Bom. 36 1. 
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It does not appear to me that the decision of the 
Queens Bench Divisiou in The Qneeii v. Caobem^^ 
affords any assistance in the i)resent case. The words 
of tlie ride wore held to have a particular and restricted 
implication, and an earlier case of A-shitf v. 
Corporation of Soulhanii)fon^'\ decided by Bi)‘ George 
Jessel, shows hoiv sx^ecial words in such a connection 
may limit the ordinary notion of compounding. In my 
opinion the document falls within clause (e) of section 
17 of the Eeg'istration Act and did not recpiire 
registj-ation, nor does it, for the reasons given in 
Maliikchand'a ra,ie^^\ require I'egisiration undc3‘ the 
pi'ovisions of section 5 of the Trusts Act of 1882. [ would 
therefore reverse the decree of the lower Court and 
remand the case for trial after admission in evidence of 
the deed in ([uestion. Costs costs in the cause. 

Batchelor, J. : — Tbc only question before us is 
wJielher the document Exhibit (57 is a compositioji 
deed ” within the Jiieani ug of section 17 of the R('gisl ra- 
tion Act. The document afler reciting that the family 
business, which Naginbhai had carried on in his life, 
was ‘‘ very extensive and complicated", continues : — 
“He (Xagiubhaij is now dead and I. Bhaidas, am not 
able enough to cai'ry on the said business further and 
settle its claims and debts, and myself pay off the 
debts due to creditors ; and tlie suits of Xaginbhai are 
minors; therefore it is not possible toj* them also to 
continue the family business. Taking all these facts 
into consideration, it appeajvd to me that b>' continidng 
the family business for a longer time we as w’cll as the 
creditors would have to suffer a great loss.” In 
consequence of these considerations it is then set out, 
in paragraph' 9 of the deed, which in the original 
Gujai'ati is called a “composition deed”, that “I, the 

« (1880) 18 q. B. LI. 2C0. W (1880) 10 Cii. 1>. 1 U. 

(1904) 28 Boul 304, 
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said Bhaidas, have made over the whole -of the goods 
and properties and assets belonging to onr family for 
the benefit of the creditors.” Paragraph 10 provides 
that “ we the creditors also hereby give in writing that 
after all the above goods and properties are made over 
to the trustees as mentioned above, no other claim 
whatever with I'egard to the amounts due to us shall 
remain outstanding against Bhaidas and the minors, 
but the whole claim shall be understood to have been 
written olC as against them ; and Bhaidas and the minors 
and their descendants are duly to make use of this 
document against us as a release passed by us in that 
behalf.” Then in paragraph 11 there is a provision that 
the trustees are to devote the proceeds of the trust 
properties to the payment of the creditors “ in pro- 
portion to their respective claims”, as the onginal is 
otiiciaily Iraimiateil. It may be observed, however, 
ui)on this plj rase that the Gujai'ali docs not necessarily 
beaj’ the precisioji of meaning convoyed by the English 
rendering, and may iuean no more than that payments 
are to be made io the creditors “in regard or relation 
to their claims ”. 

In Shekh Adcon v. ChandrashankaA^^ it was held by 
my brothel' Oliandavarkar and me that this deed was 
not a composition deed, but a mere cessio honorum or 
deed of arrangement assigning Bhaidas's property to 
trustees for tlic payment of tiie creditors. I still think 
that tliat decision was right on the arguments which 
were then submitted to us, and I venture to doubt 
whether in English J^aw, from which the technical 
e.vpression is tlerived, this document would be held to 
be a ‘ composition deed'. It is not, in my opinion, 
substantially distinguishable from the deed which in 
The Queen v. Oooban^^'> was held by Denman and 
Hawkins, J J., to be not a composition deed. The reasons 
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for whicli the deed in that case was held to he not a 
composition deed are, I tliinlf, exactly applicable to the "chandra- 
deed in this appeal, for, to use the words of Hawkins, J., khankae 
there is not “ anything to show tliat the property which bai Magan. 
the debtor has assigned will not produce 20 shillings in 
the pound for his creditors. 1 1 contains no provision 
by which any one ci'editor can be compelled to take less 
than 20 shillings in the pound if he can get it, for all 
the property is to be divided, and there is no obligation 
on any creditor to take less than the full amount of his 
debt. The deed, therefoi'e, does not bind the creditors to 
take less llian the full amount of their debts, and it 
cannot itroperly bo called an arrangement for a 
composition ; it is in fact an assignment of all his 
property by the debtor for the benefit of his creditors, 
who, however, are not asked to make any sacrifice ; but 
who are authorised to divide ail tJie debtor’s property 
amongst tbeuiselves ”. If, then, the matter rested hej‘e, 

I should feel bound to hold tliat the deed in suit is not 
a composition deed fo)' tJie simple reason tlnil a com- 
position deed is a deed which compounds, and this deed 
does not compound. The assignor, moreover, does not 
even profess to be insolvent, but the arrangement is 
made merely to avoid a possible loss in the future. 

The only consideration which moves me now, not 
without hesitation, to abandon this opinion is a 
consideration which was not ijlaced b'efore the Court 
when the case of Sliekh Adam v. CliandrashankaA^^ 
was decided : 1 mean the definition enacted Ity the 
Indian Legislature in Article 22 of Belied ule 1 of the 
Indian Stamp Act, 1899. For “composition tleed” is 
there defined as meaning btfer alia “ any instrument 
executed by a debtor whereby he conveys Ins property 
for the benefit of his creditors Havi ug regard to this 
definition, to the fact that the Stamp Act is in large 
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I'Ji-t- measure in pari materia with the Registration Act, and 
UiiAMiKA- to the favour with which such deeds are regarded by 
hUAKKAit -j- better opinion is that the deed in 

BaiMai.aa. controversy here is a comiDOsition deed within the 
meaning of the Indian Registration Act. 

Mr. Inverai'ity has pointed out that when in bStiO the 
first Indian Registration Act Avas i^assed which exempted 
composition deeds, there was no stalutoiy definition of 
“composition deed’' either in the then prevailing 
Stamp Act or elsetvhere ; and tliere is much force in the 
consequent argument that Avhen a composition deed was 
first exempted from registration by tiie Legislature, 
what was exempted must have been a composition deed 
us the phrase was nnderstootl by English lawyers, and 
tliat the uudefliK'd plirase was retained, preserving 
this original njoaniiig. in the successive Registration 
Acth })(')• in curiam of Use special definition which in 
tlu‘ meanwiiiie had ci'e])( into tlie Stai)]L> Act. But to 
read tlie two Acts in lliis way would come very near to 
reading them as if the Legishraire had ci-eated traps not 
only for the unwary, hut for the reasonably wuiry ; and, 
whaleA’er the Legislature may have intended in fact, 

1 think that any time after the Stamp Act of 1869, 
which first enlarged the phrase by statutory detijiition, 
it must be taken to have inteiukHl that the “ cojnposition 
deed ” of the concurrent Jtegistration Act should bear 
the same meaning. It is open to the Indian Jjegislature, 
if it think fit, to enact tliat a mere cessio bo)iorn)n shall 
for certain purposes be regarded us a composition, and, 
having regartl to the definition in the Stamp Act, I 
conceive that that is what has happened in I’eference to 
the phrase as used in the Registration Act. 

For these reasons I agree that the deed in suit is 
exempt from the necessity of registration. 

Decree reversed and case remanded. 


(i. B. J{. 
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Before Sir Basil Scott, Kf,, Chief Justice, ami Mr. Justice Davar. 

BAI FATxAIA (original PLViATirr), Appellxxt, t?. THE RANDEB 
^MUNICIPALITY (uiuoixal Deelneaxt), Respondent/' 

Bomhay District Municipal Act (Boo}. Ad III cf 1001), sections 92, 9G'\ 
— Erection of a imr hull ding — Application to Municipality for permission — 
Condition requiring the owner to I'cep c< rt tin cpaec vacant for iddenlng stj'eet — » 
Condition 7iot valid. 

The plaintiff applied to the Municipality for permission to rebuild her house. 
The Muuieipalily uranted the permission on the condition, among* others, that 


Second Appeal Xu. 3S5 of 1913, 

t Sections 92 and 9G of lh(‘ Bomba) Pistiict Municipal Act (Bom. Act III 
of 1901) are as follows ; — 

92. (1) If an) pail of a building proj^ct^ beyond the regular line of a 

public street eiilier as existing oi as dctenniiixl upon for the future, or beyond 
the front of the building on either side thoreof, th(‘ Municipality may — 

(а) 

( б ) 

lecpiire h) written notice either that tiie part, <>i some portion of the part, 
projecting beyend the said regular line or beyond the sue! front of tlie adjoining 
buikling* on either side theieof. •'hall be I’v moved, or that such building wdien 
being rebuilt shall be set-back to or tow aids the said regular line or the front 
of such building. And the poition of the laud added to the street by such 
setting back or removal shall thencefuith be deemed pait of the public street 
and be vested in the Municipality. 

( 2 ) 

(3) Compensation, the amoimt of which shall in ease of dispute be asceitained 
and determined in the manner pi oxided in Motion 160, sliall 1)0 paid b) the 
Municipality to the owner of any land added to a street under sub-section (1) 
or acquired under sub-section (2), for the value of the said land, and to the 
owTier of any building fur any loss, damage or expense incurred by such ownei 
in consequence of any action taken by the Municipality under either of the 
said sub-sections 

96. (1) Before beginning to erect an) building, or to alter externally or add 

to any existing building, or to reconstruct any projecting portion of a building 
in respect of xvhich the Municipality is empowered by section 92 to enforce a 
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felio bIiouIcI in rebuilding the house keep a specified space vacant and unbuilt 
upon for the improvement of the street by widening it. The plaintiff dis- 
regarded the condition and built upon the specified space. Thereupon the 
^Municipality having threatened the demolition of the house, the plaintiff brought 
the present suit for an injunction restraining the Municipality from doing so. 

removtil or set-back, the person intemling so to build, alter, or add shall give to 
the ]\lunicipallty notice thereof in waiting, and shall furnish to them, at the 
same time, if retpnrod by a by-law or by a special order to do so, 

(a) the sanad, if any, 

(5) a plan showing the levels, at which the foundation and lowest floor of 
such building are pi op )hcd to be laid, by reference to some level known to the 
iMuuicipality, and all infuiuiatim they may re<piiro regarding the limits, design, 
\eniilation and mU* <»} the proposed Imiiding, and the intended situation 
and iMtnMiu lion of the drains, sewers, prhies, water-closets and cesspools, 
if any, to be u- din toim (tion therewith, and the location of the building 
vith lefeniKcto ui} e\i^tinL orprojintiM] dieets. 

(2) Tae d'l m is^ut sn ‘li orders not ini'onsistent with this Act 

as lie , th'ii’v {» ' j, ( ’ ^ ith leb tnie t ► Sla vroik proposed in such notice and 
m 1} t Jtin » j,i\. pt nnisNlnu (km t or ,t]|(i or add to the Iniilding according to 
the p] ai <uid iiibiinntinn rnim\liL(l, oi in 1 } im[M/se in wilting such conditions 
as to l(\tl, di nil ige, saiiU uioii, inateiials, or to th(‘ dimensions and cubical 
contents of looms, dooi-, windows aiid aj) itui(*s for \ eiitilation, or with 
Kfferenee to tlie Inc r^ioii of llu building in i elation to arn stieet existing or 
projeeU'd, a> tiny think pioper, (u* ini) diiect that the voik shall not be 
piocecMled with i'ni< ss and nntil all <iuestions connected vitb the respecti\e 
location of the bnilding and tm\ sneli stie\d have been decided to their satis- 
hiction. 

(fi) 

(4) 

(5) Wli.iever begins ov m dxc^ any building or alteration or addition without 
giving the notice KspiinM by sub-s-etion (1), or without furnishing the 
documents or alTuidin^ tlw infornntion above presciibed, or except as provided 
in suh-stvtion (4), without awMiting. or in any mdiiner contrary to, such legal 
ordiss of the Mnniupilit\ as may be ismed under this section, or in any other 
uspeet eonti iry to th * pio\isions of thi> Act or of any by-Lnv in force there- 
under, shall he pnnidied with line width may extend to one thousand rupees : 
and the ^luniLipality may 

(o) direct that the building, alteration, or addition be stopped, and 

(h) hy written uotiee, inquire sucli bnilding, alteration or addition to jb^ 
altered or demolished, as they may deem m*cehsary. 
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Held^ that under section 96 of the Bombay Distriet Municipal Act (Bom. 
Act III of 1901) the ^luiiieipaJity was empowered to prescribe the location o£ 
the building iii lelalinii ‘to any street existing or pi ejected as they think 
proper/ whereas in the present ea-.e they had prescribed the location of the 
building in relation, nt>t to the existing street, but to a street which might come 
into existence in the future. The object of the IManieipahty in imposing the 
condition was not for the purposes of sanitation or ventilation but to get a 
set-])ack which could not be obtained under se<'iion 92 of the Act. 

If the condition of the permit were complied with, the plaintitf would h<ave 

to give up or keep vacant oi unprodu< livt 3 a consider ible portion of her land 
and the Municipality would ha\e the op[)oitunity of paying compensation for it 
at ally time they might feci disposed to do so, which would be contrary to the 
provisions of section 92 which < onteinplates that when a set-back is determined 
upon compensation should he }uid ^o the owiiei and that the plaintitf wms 
entitled to an injunction a^ pia^' ed. 

QnpeihEmpres^ v. leferretl to. 

Second appeal against the decision of M. S. Advani, 
District Judge of Sn3‘at, confirming the deci’ee of 
Naginlal V. Desai, Joiiit Snborclinate Judge. 

The plaintitf sued for an injunction restraining the 
defendant Municipality from carrying out the threat 
held out by the latter to demolish the plaintilf s building 
described in the plaint which alleged that the plaintilf 
had, on the 2.11]) April 1911, applied for permission of 
the defendant Municipality to rebuilci her house, that 
the plaintiff having I'ceeived no reply to that application 
from the defendant within one month, she commenced 
the Imilding work, that about a month after the work 
had been in progress, that is, on the 5th June 1911, a 
pei’mission was sent to the plaintiff which required her 
to set-back a portion of the house but as the building 
work had already advanced, the plaintilf was not able 
to comply with the said requisition and that the defend- 
ant having served the ])laintiff with a notice, dated the 
12th Se])tembei' 191 1, of the demolition of the house, the 
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plaintiff brouglit the present suit on the 27th November 
1911 ])rayins lor an injunction. 

Tl^e (lefonclant ^iiunicipality answered that on the 
2.Srd lUai’ 1911 a reply to the jdaintiff’s application w^as 
tenclei’ed to tlie phiintiff’s .son who was lier agent, but 
he having refused to take it on that day and even on 
the next clay, it was arranged to affix the reply to the 
house when the jffaintiff’s son neeei?ted it on the 5th 
June 1911, tlsal as the plaintiff began the building 
work before she obtained the defondant’s permission, 
her action was in contravention of the provisions of 
t!ie Di.sirict Municipal Act and 1 !k‘ defendant’s order 
and tliat the didendant laid, tlu'refore. a right to 
deuiolisli the j)lai!jlitr,'; Ikjiisc. 

Tli(‘ .‘>iil)ordinar(‘ .fudge found that the reply to the 
plaintiil’s a])j)li(‘ation dated tin' 2.‘)lii A])ri] was offered 
to i)laiii!i!rs xon on ()!■ l>erore tin* 2,5tli Itfay 1911 as 
aIloo-(.(i j)y lli(. del'endant and that it was ‘‘served within 
a iiiondi ol (Ii(> a])pl ieat ion, tliat the defend unt li ad 
the power to jjass the or(hM‘ as it Iiad done, that the 
injunction asked for by tlie ])lainliff could not bo granted 
and that the ])laiuliff liad counnenced the proiiosed 
l>uiidiug without awaiting’ tin' orders of the defendant 
upon the application for permission to build which wars 
made by her on tlu' 25th Apj’il 1911. He, thei-efore, 
di.sinissed the suit observing : — 

It MM', .■oirtoidcd tti.it did’i-idail li.id 11(1 ii.iwi'i- t( I order plaintiff to leave 
open .1 s/wf .N w.is done iii EUiiliil dS sime there was no regular line of a 
pnhlie Streel deteriuim d u,,„u in ih.d h.-diO. IVr'nd.uit .idinil, that tln^ 

‘>■4 b” piirCd, Exhihit l,a) hut is one oassed 

laid, r se, . lion (o ,, ..n 1 on ,i e MsIdciWion of the words now iu 
th.n snh seOion i,.i' ,, . j|,,. building in 

relation to any street evisti,,..), I tiiinlc the ord -r given vas legal and not 
Hieons, stent „i!h ,\e, Tlf of i;r)L Ti ordir lo pl.dntitf is to so locate her 
mihiing as to le.iie , f,.,( dn spice (o the south of it and this I think the 
•Manieip (lay las power to do. Sippisiug for purposes of sanitation of the 
touu (u the lo'.ility ,i .Municipality thinks it nec8ss.u’y to ask an owner who 
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wants to rebiiil<I his whole lionse to bnild it, l)iit to SO Iniild it as to Ic<ave an 
open space say a snuill con]p('iiuid in front oi at the hack lia.^ it or lias it not 
^ot the power to ask liim to do so r I think the words ([iioted hy me give the 
power in question: for th<' owner, in that oase, would he asked to locate his 
building', i e., tlie main .structure, in a partif u]<ir position. The open space left 
out under such a direction would continue im doubt to he the property ot the 
ownier and he may use it in any wa\ he lik(‘s so long as he does not biflld 
upon it. 

The result then is that defendant’s notice to pliiiilitf (Exliihit 4y) is quite 
according to the autliority vested in it liy law and 1 therefore refuse to grant 
any injnnetiun a.s prayed for. 

On appeal by tbe plaiiititl, tbe District .luclge coii- 
nrmed the decree. He remarked : — 


1914. 

Bai Fatma 

V. 

Ranber 

Mux^ici- 

PALITY. 


It now* nmiains only to consider whether the aetbui of tlie res[)oiKleiit is 
legal. Umler sM'tioii 9<), clause 2 <»f the i^Iuiiieipal Act, the respondent had 
authority to issue orders regarding the location of the luiilding in relation to 
any stieet existing and AvbiTe the ordiT made is no! obeyed the respondent has 
tlie authority to order demolition, imder clause d of tli(‘ s.iine seelion. As the 
order made is not oppressi\e I am of opinion that the res])niident can proceed 
to execute it. 

The pJaintill: preferred a second appeal. 

Tnverarity T^ith Ilamibliai Ncuwhhai for the 
appellant (plainlilf) : — Tlie condilion in the permit 
requiring ns to keep open a spaci' of b feet S inches in 
Avidth is illegal. It is admitteiily not made under 
section 92 of the Di.sirict Municipal .Act. No regular 
line has been laid down and the other condhious of 
section 92 are not fnitilled. Set-hack cannot he required 
for AA'idening a street l)ut only to make its line regular : 
Esm Jocoh Municipal Connnis.sioncr of 

The Municipality, hoAvover, relies upon its poAA^ers 
under section 96 (2) of the said Act. The section 
empoAA’^ers the Municipality to impose such conditions 
Avith respect to the location of the hnihiing in relation 
to any street existing or projected as they think i)roper. 
But it is proAuded at the same time that such orders 
should not be inconsistent with the proA’isions of 


(« (.1900) 25 B(im. 107 at p. 110. 
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sections 90 and 92 ot tlie Act. The order would ho to 
set-hack the house without any compensation being 
paid to tlie owner, while sections 90 and 92 require the 
Municipality to pay compensation forthwith : Queen- 
JEmpre^s v. VeercimnHil^\ The Ikladras District Munici- 
pal Act (Mad. Act IV of 1884), sections 158, 180. 

The present case is (listing uishahle from the cases 
where for the sanitation of the liouse to he rebuilt, and 
not for the sanitation of the town, the Municipality 
re(j[uires a space to he kept open as fidly as in Munici- 
pality of Thana v. Fam! Knrinf^. 

Efraiujman (Advocate fleneral) with M. K. Mehta 
I'oj' tin* respondent (del'endant) : — The condition is 
imposed under the powers given by clause 2, section 96 
of the District Municipal Act. The Municipality may, 
for sanitary ]uiri)o.ses or for veniilat ion, retiuire a certain 
space to lie kej)l open as in over-crowded areas. No 
street i.s yet ]i)rojected, iud the Mujiicipality may fix the 
Jocaiioii of tJie building witii reference to the existing 
street. Tiie hou.se is .S(*l-l)ack, but thej'o is no set-hack 
in tlte .sense used in section 92, as tlie land is only to lie 
kept open liy tlte owner. He is only prohibited from 
building upon it. It continues to be his property. He 
can use it as his garden or compound. Dor this, no 
compensation need ho itaid. The plaintiff will get the 
compensation when the Municipality may, at any time 
hereafter, take tlie sitace for widening the street. The 
conditions re(iuired for a .set-back under section 92 do 
not exist at present, so the Municipality cannot acquire 
the land and cannot be called upon to pay compensation 
for it. 

Hcott, C. J. : — The plaintiff being the owmer of a 
house in Dander applied to the Municipality for permis- 
sion to rebuild it on the 2ath of April 1911. The 
Municiiiality in reply to her application on the 5th of 

w Cisn-i) Ifi Jla.,!. 2:5(1. (2) (I'jOl) 3 Bom. L. K. 842. 
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i June 1911 prescribed conditions presumably under 

section 96 (2) of the District Municipal Act. Tbe permit 
I was granted to Imr subject to conditions noted on tbe 

£ back for pulling down tbe building and building a new 

building on tbe land by keeping a space so as to leave 
i a width of road 14 feet and a balf on tbe south side of 

I the building in pursuance of the order passed by tbe 
Managing Committee on the 6tb of May 1911, and tbe 

I I first condition of the permit is that “ For tbe impj'ove- 

t ment of tbe said road you must leave on that side a 

space in length . . . and in width 14 feet and build 
I tbe bouse ” ; and tbe seventh condition states, “ As 

I your building stands on tbe i)ublic road you should 

' take precaution to see that tbe water from your roof does 

not fall upon persons passing by that way.” 

I . Now tbe public road at tbe tinre of the permit was 

considerably less than 14 feet, namely, 8 feet 4 inches. 
Tbe power of tbe Municipality under tbe section to 
prescribe tbe location of tbe building is given in I'elation 
“ to any street existing or projected as they think 
proper ”. They have prescribed the location of tbe 
building in relation, not to the existing street, but to a 
street wiiicb may come into existence in the future. 

‘ But we do not think that on the admitted facts it can 

be said that there is a projected street 14 feet in width, 

; for there is no regular line determined either for tbe 

existing street or for tbe future as contemplated in 
section 92. Tbe permit clearly shows that tbe first 
condition is not for tbe purpose of sanitation or for tbe 
pui’iDOse of ventilation, but simply for tbe improvement 
of tbe street by widening it, and tbe object is to get a 
set-back which cannot be obtained under section 92, 
because tbe conditions contemirlated in that section do 
not yet exist. Tbe result is that if the condition of tbe 
permit were complied with tbe plaintiff would have to 
give up or keep vacant and unproductive a considerable 

< 
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portion of her land, and the Municipality would have 
the opportunity of paying comiiensation for it at any 
time they might feel disclosed to do so, which would be 
contrary to the provisions of section 92 which contem- 
plate that when a set-back is determined upon compen- 
sation shall bo paid to the owner. The case is very 
similar to Queen-JEmpress y. Vee)'ammaU^\ Y^e think 
that the plaintiff is entitled to the -relief which she 
prays, namely, an injunction restraining the defendants 
from pulling down the building, or any portion thereof, 
or from putting in force their notice of the 12th of 
Hoptember 1911. The defendants must pay the costs 
(hronghout. The decree of the lower appellate Court is 
set aside. 

Decree set aside. 

0. B. B. 

01 (.IhU-i) IG Mnd. -j/io. 

APPELLATE CIVIL. 

Bit'orc Sir Scoff, Kf., Cho f JdHficf ^ and Mr. Jubtoe Danir. 

MAXILAL POPATLAL unin (»i dh insri) Shah Phiiagvneal (okjgiml 
P cinioNCR AND Did rel-holder), Appeij \m, r. JvIIODxABIIxil SARTxVX- 
SAXD AND VNCTHER (oRDtINAL OpIdNENIs \ND JuDCtMEN F-DEBTORs), 
lirslnNDCMs. 

The Gvjaraf Tahddan Act (Bom. YI of 1S88 as amenchd hy Bom. Act 
II of lifOS). section 29 and section 29 B (1), (2), (S) and 29 E]' — Suit -upon 
a mortgage — Tahthdari Seiilement Officer — Guardian of the minor defendants 

’ heiLud Appeal Xo. 342 dL' 1912. 

t 29 umi hpctioii 29B (1), (2), (3) ami 29E of the Gujarat Taliikclus’ 

AcHBuui. VI <>£ 1X88 as aiiieiKlcMl ]»n Bom. Act II of 1905) are as 
follows 

29. (1) any talukd.ui estate is taken under management hy 

Govenimeiif ottiecis under an} of the lluee last preceding sections, the 
prorisions of section ICO of the Bombay Land Revenue Code, 1879, shall be 
applieabh* thendo. 
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--- Proceedings up to second appeal — Inter mediate notification by the said 
Officer calling upon claimaiits to submit their claims loithin six months — 
Plaintiffis non-compliance with the notification — Plaintiffs application to 
the said Officer for a certificate to execute the decree — Refusal of the 
application — Inability to comply with the notice — The word ''inability’^ 
not confined to phy deal inability of the claimant. 

29B. (1) Where any talukdari estate has been taken under uianagement by 
Government officeis under section 26 or 28, the uianaging officer may publish 
in the Bombay Government Gazette, and in such other manner as the Governor 
in Council may by general or special order direct, a notice, in English and also 
in the vernacular, calling upon all persons having claims against such talukdar 
or his property to submit tlie same in writing to him within six months from 
the date of Hie piihlic<iti(in of the notice. 

(2) Whcn’c the hianaeing officer is ‘>aiisfied that any (‘laimant was unable to 
comply with the notice publi‘-bed under Mib-section (1), he may allow his 
claim to ]»e suhmitted at ,iny time after the* date of the expiiy of the period 
fixed theiein ; but any such claim shall, iiotvithslanding any law, contract, 
decree or avard to the contrary, cease to carry interest from the <late of the 
expiry of such period until submission. 

(B) Every claim against such talukdar or Ids properU (other than a claim 
on the part of Go\enimcnl) not suhmitted to the managing officci in compliance 
with the notice* published under snlj-sectiou (1), or allowed to he submitted 
under sub -seed on (2), shall, save in the cases provided fur hy secdon 29E, 
suh-seetion (2), clause (c), and by sections 7 and 13 of tin* Indian Limitation 
Act, 1877, I'C deemed For all purposes and on all occasions, v hetber during tlie 
continuance of the management or afterwards, to ha\‘‘ been duly discharged, 
unless ill any suit or ju’ocecdiug iiistiiuled by the claimant, or l)y any person 
claiming under him, in ri*spect of any such claim, it is pro\ed to the 
satisfaction of the Cmnt that he vas muble to comply with the notice 
published under sub-section (1). 

29E, (1) On the publication of a notice iindei section 29B, siil (-section (1), no 

])roct‘eding in cxei ntiou of any decree against the talukdai whose estate is 
taken under management or his propel ty shall be instituted or continued until 
the decree-holder files a certificate from the managing officer that the decree 
cLiini has been duly submitted, or until tlie expiration oF one month from the 
date of n^ceipt by the managing officer of a written application for such 
certificate, accompanied hy a certified copy of the decree. 

(2) Any person holding a decree against such talukdar or his property shall 
be cmtitled to receive from the managing officer, free of coA, the certificate 
required by sub-section (1). 
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In 1904 the plaintiff sued the defendants, who were minors represented by 
the Talukdari Settlement Officer as their guardian, for a decree upon a mortgage. 
Tiie first Court held the mortgage to be invalid under the provisions of the 
Gujarat Talukdars’ Act (Bom. Act VI of 1888) and granted to the plaintiff a 
personal decree. On the 27th September 1905 the plaintiff appealed to the 
District Court against the said decree and a notice of the appeal was issued to 
the Talukdari Settlement Officer. On the 21st November following the Taluk- 
dari Settlement Officer took over the management of the defendants’ estate. 
The notice of the appeal was served on that Officer on the 24th of the same 
month. On the 28th December 1905 the Talukdari Settlement Officer issued a 
notiilcation under section 29B of the Gujarat Talukdars’ Act (Bom. Act VI of 
1888 as amended by Bom. Act II of 1905) calling upon claimants to submit 
their claims within six months of the date of the notification. On the 14th 
■March 190G the District Court decided the plaintiff’s appeal and modified the 
decree of the iirst Court by holding that the plaintiff liad 'a valid mortgage 
upon tlie piopert^ of the defendants. On the 16th of the same month a copy of 
tlio appellate decree an as sent to the Talukdari Settlement Officer on the 
application of his office. In JuIa 1906, that is, after the expiry of the period 
of six niuiiths giA'on under the notification of the 28th December 1905, the 
I’iilnkdiri Settlement Officer as representing the deffmdants preferred a second 
appeal to the IIii»h Couit against the District Coint’s decree. The second 
appeil having failed in August 1907, the plaintiff applied to the Talukdari 
Settlement Officer for <i e(‘rtificate in order that he might proceed Avith the 
t'Xecution of the deeie(‘ and ho a\<is infoinied in reply on the 12th August 1908 
tliat as he had not submitted his claim AAithhi six months of the date of the 
pubii(\ition of the said notification, his claim was deemed to have been duly 
discharged and no certificate could be granted to him. One month after the 
d.ite of tbi‘ receipt of the said replv, the plaintiff applied for execution and both 
the b>\\er (’ourts dismissed his application for execution on the ground that the 
Avant of a eeitificate under se(*tion 29E of the Gujarat Talukdars’ Act 
(Bom. Act VI of 1888 as amended by Bom. Act II of 1905) was a valid bar 
to the execution. 

On second appeal by the plaintiff, 

IlehL tiiat the A\ord unable ” in section 29B of the Gujarat Talukdars’ Act 
fRitm. Xi \ VT of 1HBH as amendtal by Bom. A(*t II 1905) w'as not confined 
lopliAsit al inabilitv on the part of the claimant, that the plaintiff A\’'as unable to 
put iorw.»rd hi** real flaiiii at the date of the notification and at the date of the 
not!\e lit‘ u t*- unable to comply Avith it Avithin the meaning of section 29B (S) 
ot tlif Gnjaiat Talukdais’ Act (Rom. Act VI of 1888 as amended by Bom. Act 
II ol I90a( and tint the inabilitv ot tin* plaintiff having continued during the 
perioil o| tljt‘ siv mouths troni the datt‘ of the iiotideafion^ the plaintiff Avas not 
barred f»\ seeiiMU 29 B lioia prosecuting the proceedings in (jourt. 
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Second appeal against the decision of B. C. Kennedy, 

District Judge of Ahmedahad, conQnning the order jiamlal 
passed by P. C. Desai, Subordinate Judge of Dhandhuka, Por^TLAr, 
in an execution proceeding. Khodabhai 


Bartansang. 

The facts were as follows : — 

Chudasa Sartansang Bawabliai, a Garasia of Gujarat, 
had a mortgage lien over a certain field wliicb was the 
property of Bhimji Sajabhai and others. He mortgaged 
the said lien to Shah Chhaganlal Kishordas for Rs. 1,400 
under a registered deed dated the 27th October 1898. 

In the year 1904 Shah Chhaganlal brought a suit, 

No. 284 of 1904, in the Court of the Subordinate Judge 
of Dhandhuka against the legal repi’esentatives of his 
mortgagor Sartansang, deceased, to recover Rs. 2,860 
due under tin' moi'tgage. Some of the defendants being 
minors, they svere i-epreseuted in the suit by the 
Talukdari SettlemeJit Otlicer of Gujarat. The Subordi- 
nate Judge found that the mortgage was invalid under 
the provisiotxs of the Gujarat Talukdars' Act and on 
the 24th August IDOn passed a decree against tlio 
defendants personally. 

On the 27th September 1905 the plaintiff appealed to 
the District Court. Notice of the apj)eal was served on 
the Talukdari Settlement Otlicer on the 24th November 
following as that Otlicer had, on the 21st November, 
taken over the management of the defendants’ estate 
under the Gujarat Talukdars’ Act. 

On the 28th November 1905 the Talukdari Settlement 
Officer issued a notification under section 29B of the 
Gujarat Talukdars' Act Amendment Act, calling upon 
the claimants to std)mit their claims to him within six 
months of the date of the said notification. * 

The plaintiff’s appeal to the District Court was 
decided by that Court on the 16th March 1906. The 
District Court modified the decree of the first Court and 

H 412 —$ 
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held that the plaintiff had a valid ' mortgage on the 
defendants’ property. 

The Talukflari Settlement Officer preferred a second 
appeal to the High Conrt and the said second appeal 
failed on the 7th August 1907 : see Khodabhat v. 
Chaganlal^^K 

The plaintiff subsequently applied to the Talukdari 
Settlement Officer for a certificate under section 29E of 
the Act in order that he may proceed to execute the 
decree, but that Officer declined to give him the 
certificate on the ground that as the plaintiff (claimant) 
did not submit his claim within six months of the date 
of the notification, the claim was deemed to haA'e been 
fully discharged. 

The plaintiff'. thei'eu])oii. applied to the Court to 
execute the decree. 

The Subordinate .Judge dismissed the application 
holding that the want of a eeitificate under section 29E 
of the Act was a valid bar to execution. 

On appeal by the plaintiff the District Judge 
confirmed the decree on the following gj’ound : — 

As I untk rstand the law notice of all claims is to be given within six 
months. If those clainis have not \ct been decided on by a tribunal but are 
t lien under trial a ceitified ( opy cf the plaint is to lie submitted to the Talukdari 
{Settlement Offit i r. Wiien the litigation ultimately emerges into a decree the 
decree-holder cannot txeiuti* it dining management until tlie decree-holder files 
a certifieatt* from the managing otfieer that the decree claim has been duh 
submitted f»r until one month from the date of receipt by tbe managing officei 
of a written application foi siK h a cdtilkhde. If this latter part applies to 
dern i ^ passed p< luling inanag(*ni< nt the decuv i laim can only lefer to the 
1 1 y’la III de ini<l< I MS tinn iillC. Otherwise in \iew ol the length i/f time 
uliicii 1 tie. lion oulinaiil;^ lain s it w oiild he iiupossilile for the claimant to 
stihmit hu deene cl dm within ^iv months of the notification. The wwd 
•* unable" in section 29B would ns the lower Court tliinkb he not very apt if it 
was intended to cover t]j<‘ impossibility of making a non-existent claim. 


(1907) if Bom L. Ih 1122, 
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Plaintiff preferred a second appeal, and liaving died 
pending tlie appeal liis heir was brought on the record. 

Invei'ai'ity with iff. K. Mehta and N. K. Mehta for 
the appellant (lieir-plaintiffj ; — Our first point is that 
we were " unable ” to submit our claim within six 
months of (he notice within the meaning of section 
29B (3) of the Gujarat Talukdars’ Act under the circum- 
stances of the present case, the “ inability ” under the 
section being not confined to “ physical inability ’’ only. 
The Talukdari Settlement Officer had, as guardian of the 
defendants, denied our mortgage claim and the first 
Court also had disallowed ouj‘ chum. So at (he time of 
the notification we could not have submitted our claim. 

Secondly, we say that as the Talukdari Settlement 
Officer had appeared throughout the litigation as 
guardian of the defendants, he was kept fully informed 
of ouj- claim and it wars not open for him to say that he 
had no notice of the claim. 

But if, even under the circumstances of the case, the 
submission was necessary, we submit that the notice 
issued by the appellate Court should be taken as such a 
submission of the claim : Pu rush ot tarn llaJhai^'^K 

Further, the decree of the appellate Court allowing 
our claim was passed on the 14th March 1906 and 
a certified copy of the said dcciee was sent on to the 
Talukdari Settlement Officer by the Court on an 
application on his behalf on the IGth of that month, 
that is, within six months of the notification. That 
was a sufficient submission of our claim. 

Lastly, we say that if our claim had been duly 
discharged, why should the Talukdari Settlement Officer 
as guardian of the defendants have filed a second appeal 
in the High Court against the decree of the District 
Court in a]»]>eal allowing our claim. 

« 0 009) .94 Hum. 142. 
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G. S. Mulgavkar for respondents (defendants) ; — Tlie 
lun^iiage of tlie Act is quite explicit. Section 29B 
requires that all claims must be submitted witliin six 
montbs from the date of the publication of the notice. 

The plaintiff bad not satisfied the Court that he was 
unable to submit bis claim within six months. 

Simply because of the litigation going on between 
the plaintiff and defendants, it could not be said that 
the plaintiff was unable to submit his claim under 
section 29G (2). He could have produced a ceidified 
copy of the plaint in sui3port of his claim. 

Scott, 0. .1.; — In the yearl9Ul the plaintiff Ohhaganlal 
Xishordas sued the respondents, who were minors 
re]n'esented by the Talukdari Settlement Otficer as their 
guardian, for a decree upon a mortgage. In 1905 the 
Subordinate .Judge granted him a personal decree only 
for B^. 2.;)()0 and costs, but the mortgage was held to be 
invalid iiiulor the provi.fions of the C ujarat Talnkdars’ 
Act. On the 27t]i of September 190.) the plaintiff filed 
an appeal. On the 21st Noveni])er 190.5 the Tedukdari 
Settlement Officer took over the management of the 
estate under the Gujarat Talukdars’ Act. On the 24th 
of the same month notice of the plaintiff’s appeal was 
given to the Talukdari Settlement Officer, and on the 
28th of December that Officer issued a notification under 
section 29r> of the Gujarat Talukdars’ Act calling upon 
claimants to submit their claims within six months of 
the date of the notification. On the 14th of March 1906 
tlie District Court decided the appeal in favour of the 
plaiJitiff. holding that he had a valid mortgage upon 
the property of the defendants, and on the JL6th of that 
month on the a])plication of the office of the Talukdari 
Settlement (fificer a copy of the District Court’s decree 
was s<‘nt to him. Then in July after the period of six 
months from the date of the notification had expired. 
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tlic Talukdari Settlement Officer, as rei)rcsenting tbo 
defendants, ai^pealed against the District Court’s decree. 
That appeal failed. The plaintiff tlioreafler applied 
under section 2JE of the Gujarat Talulvchu'to’ Act to the 
Talukdari Settlement Officer for a certifleate in orde]* 
that he might proceed with the execution of the decree. 
He received a reply on the 12th of August 1908 that as 
he had not submitted his claim within six months of the 
date of the publication of notice under section 29B his 
claim was deemed to have been fully discharged, and 
therefore his request for the grant of a certificate would 
not be complied with. After one month from the date 
of the receipt of that repl}' the ijlainlilT; has applied to 
the Court for execution. 

The Talukdari Settlement Officer relies upon the 
provisions of section 29B (3) that “ Every claim . . . not 
submitted ... in compliance with the notice . . . shall, 
save ” in certain cases, “ be deemed for all j)urposes and 
on all occasions, whether during the continuance of the 
management or afterwards, to have been duly dis- 
charged”. That provision, however, is subject to an 
exception stated in the same section in these words: — 
“ unless in any suit or proceeding instituted by the 
claimant, or by any person claiming under iiim. in 
respect of any such claim, it is proved to the satisfac- 
tion of the Court that he was unable to comply with 
the notice published under sub-section (Ih” 

We have nowbefore us a proceeding in execution insti- 
tuted by the claimant, and the ciuestion is whether he 
has proved to the satisfaction of the Court that he was 
unable to comply with the notice of the 28th December 
1905 ? The learned Subordinate Judge was of opinion 
that the inability must be some physical inability on 
the part of the claimant. If that is so, it is difficult to 
understand why physical inability should be an excuse 
wffiere a suit has been instituted and not an excuse 
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where a suit has not been instituted. We are, there- 
fore. of opinion that the word “ unable ” is not confined 
to physical inability on the part of the claimant. 

Now, at the time of the notice on the 28th December 
11)05 wliat was the claimant’s position ? He had asserted 
that he was entitled to exercise the rights of a mortgagee 
in respect of certain property belonging to the defend- 
ants, who were represented by the Talukclari 
Settlement Officer, and whose property on the 
21st of November passed under the management 
of that OfDcer under the Gujarat Talukdars’ Act. 
His claim had been negatived in the Subordinate Judge's 
Court, bxit he had appealed to the District Court and 
that appeal did not come on for hearing until some months 
after the notification undej- section 29B. How then 
could he advance his real claim at the date of the 
notitication y TJk' lij’st Court had held that the claim, 
which lie contended he was entUied to ]iut forward, was 
an ijivalifl claim. But he tlid not accept tliat decision. 
But if he had pul forward liis tuortgage claim before the 
Talukdari Settlement Ollicer. that Otlicei- would have 
at once met idm by the decree in which he had only 
been granted a decree for mojiey and costs. Wo think, 
therefore, that he was unable to put forward his 
real claim at the date of the notification, atid at the date 
of the notice he was unable to comply with it within 
the meaning of section 29B (3). The period allowed to 
the Talukdari Settlement Officer for appealing against 
the decree of the District Court enabled that Officer to 
keep the matter of the finality of the District Court’s 
decree in diilio until after the expiration of six months 
from the date of the notification, and then when that 
period liad elapsed he filed an appeal to tLe High Court. 
Under these circumstances we think that the inability 
of tlie claimant continued during that six months. We, 
tlK'reforc. decidt' the case against the Talukdari Settle- 
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ment OfiScer without taking into consideration the 
injustice of the contention that he has received no 
notice when he was actually a litigating party in the 
proceeding in which the claim w’as finally settled. If 
the claim had lieen duly discharged under sec- 
tion 29B (3) it is difficult to understand wdiy the 
Talukdari Settlement Ofiicer took the trouble to appeal 
to the High Court. The ijlaintifl must have his costs 
thi’oughont. 

Order set aside. 

G. B. R. 


APPELLATE CIVIL. 


BffoiP Str Ba^tJ Stott, Kt,, Chief Justice, <(mJ Mi\ Ju^iue Bait helot. 
RxVOJI \LiAs BALVANT KESTIAV DESHAMUKII and a\(»iiilr 

(legal REPRESENTATIVES OF ORlfaNAL DeEEMUN P 1), APPELLANT, C. 

KRISIINARAO bin ANANPRAO vnd others (oRiuiNi\L Plain itpts and 
Defendant 2)/ 

Limltatmi Act (IX of 190S), section J — Ajipeal presented beyond time — 
Provisional admission to file in the ahseiice of respondent — Preliminary 
objection talen by the rcspo/ident at the hearing — Enteitainment of the 
question — Appeal dismissed with all costs — Second appeal. 

A time-barred appeal liaving bi piONisionall} admitted to the file in the 
absence of the respondent and at the Imaiing the respondent having taken a 
preliminary objoLtion that the .([fpcal was piesented beyond time, the Couit 
allowed the objection and dismissed the ap})ecil v itii ill costs on the appellant. 

On further appeal bj" the appellant, 

Held, that there being no sultuieiit cause as a mattei of law for extending 
the time under section 5 of the Limitation Av.t(IX of 1*J08) theie was no 
objection to the cpiestion being entertained aftei the pioiisional admi'^sion of 
the appeal to the file in the absence of the respondent. 

Held, further, that the appeal against the order disinisbing the appeal was 
a second appeal and not a first ippeal because it ivas an appeal against the 
deciee of an appellate Couit. 
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Appeal against tlic decision of G. B. Lagliate, Fii’st 
Class Subordinate Judge of Nasit witli appellate 
powers, injecting as time-barred an appeal against the 
decree of E. K. Bal, Snbordinate Judge of Sinuar. 

The plaintiffs sued to recover possession of the lands 
in suit and for costs and mesne profits with a declara- 
tion that none of the defendants had any right over 
the properties. 

Defendant 1 denied bis liability and contended inter 
alia that the suit was not maintainable, the lands in suit 
being the subjeet-matter of a consent decree all the 
terms of which bad not been eoinxilied with. 

Defendant '1 aimwered that Es. 1,100 w^ere still due 
to him on aeeniint of tin* mortgage of the lands in suit. 

The Suboi’dimite Judge found that Es. 1,100 were due 
f)y defendant 1 to defc'iidant 2 on account of the 
inorigage of Es. 2.2<)() over the latuls in suit. He. 
tluM'i'foi'e, jia.-^sed a decree directing that plaintills 
should take possi's.siou of (be lands in suit from 
defendant 2 subject to the mortgage of the defendant 
till satisfaction, that defendant 1 should pay the 
mortgage lien of defendant 2 within six months and 
thus redeem the properties and that on redemption 
defendant 2 should band over the title deeds of the 
property to the plaintiffs. 

Defendant 1 having appealed, the appeal was found 
to be beyond time and it was provisionally admitted 
to the file. At the hearing the respondents’ pleader 
having taken a preliminary objection that the appeal 
was ! tarred by limitatio.i it having been presented 
btwoml time, the* apjtollant itj-talueed an affidavit to 
pj-ove that tberi‘ was suJlieitmt cause for the delay. It 
was allegeil Ibid the delay was due to the pleader’s 
karkun \x]\o, through forgetfulness, did not apply for 
copie-^ in time. 
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The appellate Judge found that sufficient cause was 
not proved for the delay in presenting the appeal and 
he dismissed the appeal with all costs on the appellant 
following Karsondas Dharamsey v. Bai Gungahai'^^. 

Defendant 1 preferred a further appeal and he having 
died pending the appeal his legal representatives were 
brought on the record. 

It. B. Desai for the appellants (legal representatives 
of defendant 1). 

G. S. itao for respondent 3 (defendant 2). 

Scott, C. J. : — We cannot say that as a matter of law 
there was sufficient cause for extending the time under 
section 5, and we do not think there was any objection 
to the learned Judge entertaining the question after he 
had provisionally admitted the appeal to tbe tile in the 
absence of the resi^ondent. We are of opinion that this 
is a second appeal and not a first appeal, because it 
is an appeal from a decree of an appellate Con rt. We 
dismiss the appeal witli costs. 


Appeal dismissed. 

Q. B. E. 


0) (1905) 30 Bom. 320. 


OEfCIMAh emu 


Before Mr. Jiatier Jfa lauL 

aO()r4F>AI BmiKAMSUA IIARVBU, PtAiMirF, r. BEHRAMSHA 1). 

IIABAEB, l)irc\D\M. 

Fargis — Mai/demince — The Farsi ^Uuriatje and Dlrotre Act (XV of 1SG5), 
section SI — Suit hy a Farsi trife forpei mamnt maintrnaure icithout claim for 
judicial separation — The High Court on its Original Side has no jurisdiction 
in such suit to pass an order for maintenance. 

The Bombay High Court on its Origiaal Si«le lias iiu jurisdiction in a suit 
between a Farsi husbind and a Parsi A^ife to make an order for permanent 

Suit N«h 105 of 191B. 
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alimony wlietlier accompanied or not by any order for judicial separation. 
The only way in wliitli a Par^i wfe is entitled to get a decree for pennanent 
alimony is to file a petition in the Parsi Matrimonial Court and there estab- 
lish facts coming within section 31 of the Parsi Marriage and Divorce Act. 

The pl ain tiff, who was the wife of the defendant, 
filed this suit alleging in the plaint {inter alia) that 
the defendant had treated her with such cruelty as to 
render it impossible for her to live with him and 
claiming {inter alia) that the defendant might be 
decreed to make proper provision for the maintenance 
and residence of tlie plaintiff. 

Wadia with Moos, for the plaintiff. 

Kunga with Davar, for the defendant. 

Macleod, .T. -.—The plaintiff, a Parsi married woman, 
has Piled this suit for maintenance alleging that her 
iinsband has treated iier with such cruelty as to render 
it improjier riiat slie should bo compelled to live with 
hill) : and tliat, tlierefore, in law that amounts to deser- 
tion, ora failure on the ])art of the husband to fulfill 
tlie legal liahitity eiitaiJed upon him I o maintain his 
wife. The (|uestioii arises whether she is entitled to 
file a suit on. the Original Side of tlie Court for main- 
tenance. II appears that i n England, when the Ecclesias- 
tical Courts had exclusive jurisdiction in Matrimonial 
matters, those Courts only granted maintenance or 
alimony when the order was coupled with a decree for 
what was eipii valent to the iiresent decree for judicial 
separation. There is no record of any Ecclesiastical 
Court having given a decree simply for maintenance on 
the ground that the husband had failed to maintain his 
wife. The powers of the Ecclesiastical Courts were 
handed over to the High Court in the Probate and 
Divorce Division by the Matrimonial Causes Acts, and 
no authority has been cited to me to show that the 
Higli Court, either under or apart from the divorce 
jurisdiction, has jurisdiction to pass orders for main- 
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tenance in a suit by a wife against her husband on the 
ground tliat the husband has declined to maintain his 
wife. In England the Justices have now summary 
powers to order a husband to maintain his wife if she 
can prove that her husband has deserted her, and in 
case the Justices refuse to oixler maintenance there can 
be a reference to the High Court, which I presume 
would be made to the High Court in its Probate and 
Divorce Jurisdiction. 

In the case of Parsis there is a I special Act which 
establishes a special Couj*t for the purpose of deciding 
matrimonial disputes amongst the Parsis ; and though 
there is apparently no provision by which a Pai'siwufe 
can apply to the Parsi Matrimonial Court for an order 
of maintenance by itself on the ground of desertion, she 
can on certain grounds claim that she is entitled to 
demand judicial se])aj'ation, and on the Court granting 
a decree for judicial separation, the Court can order that 
the husband provide her with permanent alimony. 

Now, the plaintiff in this case in lior plaint alleged 
facts which come within section 31 of the Parsi 
Matrimonial Act, and if she could establish those facts 
she would be entitled in the Parsi Matrimonial Court 
to a decree for judicial separation. 8he comes to 
this Court to establish those very facts on the ground 
that she is not bound toiask foj‘ a judicial separation, but 
is entitled to get from this Court on its Original Side 
an order for permanent alimony. It seems to me clear 
that this Court has no jurisdiction in a suit between a 
Parsi husband and a Parsi wife to make an order for 
permanent alimony iinaccompauied by any order for 
judicial separation, which admittedly ])y itself this 
Court has no jurisdiction to grant. 

There is no question about a denial of justice, because 
the plaintiff can fdo her petition in the Parsi Matri- 
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inonial Court and there establish the A^ery facts Avhich 
she relies uiion in her present plaint. Apparently she 
has some objection to applying for a decree for judicial 
separation, but as I pointed out, as far as I can see, in 
the Matrimonial Courts, both in England and India, 
this is the only way by which a wife is entitled to get 
a decree for permanent alimony. 

I may add that it appears that under the Parsi Matri- 
monial Act such questions of fact as are alleged in this 
case are questions which the Act specifically directs 
should be tried by the Parsi delegates in the Parsi 
Matrimonial Court, and not by the Judge. 

Attorneys for the plaintiff : Messrs. Payne 4' Co. 

Attorneys for tiie defendant: Messrs. Ardeshir, 
Hormvsji, Dinshmv 4- Co. 


H. s. c. 


DRl (II NAL CIVIL. 


Before Sir Basil Srotf, Kf., Glut/ Justice^ and Mr, Justice Batchelor. 

1014. H. B. SETHNxV, Ori'iciAL AsbitTXEE and Assignee of the Estai'e and 
March 16. EFFECTb of \YILM0T HARRISON (Appellant and Defendant), o. 
— GRACE EDITH HEMINGWAY (REbPONDENT and Plaintiff). 

Indian Succession xict (X of 1866), section 190 — Letters of Admimstraiion 
obtained by plalntif after suit fled hut before hearing arid decree — Transfer 
of Property Act (I] oj- 1882), section 130 — Order to hanker to pay money 
held to the credit of customer, effect ofichen acted on — Stamp Act (JI of 1899), 
secihm 36 — Eesultimj tno'^t. 

Out* M Udcl a deposit of Rs. 10,500 iu a bank under a deposit receipt which 
fell due on the 7th of August 1912 W had a grand-nephew, H, to whom he 
wished to transiVr the money, meaning that H should have the benefit of the 
nioiim , hut not intending that lie should be able to make aw^ay with the 
moii{»y in \\ h liie-tinie oi tn draw the interest without making duo provision 
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for mamteiiance. On the 8th of August 1912 W handed to H his 
deposit receipt duly endorsed and a letter to the following effect : — 

“ I hereby state that I have found iny Bank Eeccipt. Herewith I am 
forwarding the same for the interest now due. I \\isli it to be handed over to 
my nephew. 


1914. 

Sethna 


Hemingway. 


“ I also wish ^mii to hand over the amount of Its. 10,500 which is in fixed 
deposit to my nephew Wilmot Charles Harrison to liis account.” 

H took these documents to the bank and asked for and obtained a new 
deposit receipt for Es. 10,000, the balance of Es. 500 in cash and Es. 420 in 
cash by way of interest. On the 18th of October 1912 AY died. On the 5th 
of August 1913 G, a grand-niece of AY, tiled a suit against H as administra- 
trix of the estate of AY, claiming that the sum deposited with the Bank, in the 
plaint stated to be Es. 10,000, formed pari of the estate of AA" and that the 
plaintiff, as administratrix <»f his estate, was entitled to the same. At the dati* 
of the filing of the suit G had not obtained Letters of Administration to A\"’s 
estate hut did obtain them before the hearing of the suit. 


Meld, that the plaint wms defeetiv(‘ in that it did nut show tliat the plaintiff 
had obtained Letters of Administration, and should on that account have been 
rejected on presentation, hut that as the plaintiff had obtained Letters of 
Administration before the hearina' and th<^ hearing had been aliowTd to proceed, 
a decrei* passed in fa^our of the plaintiff was nut contrary to section 190 of 
th«‘ Indian Succession .Ad. 


Held further, that wdiiua* moue\ mentioned in a d<‘posit receipt was im- 
mediately pa\ able and the iecei]>t was prescnte<l dul\ endorsed together W'itli 
an order to pay a given individual that indi\ idual became the uwuier of the 
money upon payment l>y tin* h, inker or upon his promise to hold tlie money at 
the disposal of the payee, that an order on a hanker to pa} mono} which In* 
held to the credit of a customer w’as not an assignment of a debt, but an 
authority to deliver property, which, if acted on, w\is ei[uivalcnt to delivery 
by the customer, and that the letter of the 8tli of August 1912 was such an 
order and had licen acted on and though had an objection been taken at the 
hearing before tlu' lower Court it might hav(‘Ifhcen rejected f<»r want of a 
stamp that such an ohjeidion could not be taken on appeal, the letter being on 
record. 


furtber, that the intention of the domu-, AY, to henelit negatived tlie 
idea of any resulting trust in his favour. 

One diaries Aneb-ew 'Wakefurcl was a Clove riiiiient 
pensioner and a resident o£ Bombay. He bad several 
relatives, including ten grand-nephews and grand-nieces, 
amongst those being the plaintiff to the present suit 
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1914. and one Hai’dson the original defendant. In addition 
SKiitNA, to his pension Mr. Wakeford had the sum of Rs. 10,000 
. deposited with the Hongkong and Shanghai Bank. 

-r-r-r t r* T 

About the end of the year 1910 Mr. Wakefoixl seems 
to have made a will by which he left the said sum to 
certain relatives and others, the plaintiff and Harrison 
T’eceiving shares. 

Subsequently to making this will, in the year 1912, Mr. 
Wakeford, who was over 80 years of age, desired that 
his grand-nei^hew, Harrison, should look after him. 
Al)out this time some coolness seems to have sprung 
up between the plaintiff and Mr. Wakeford. 
Harrison and his wife accordingly visited Mr. 
Wakeford at his house continuously from the 11th of 
July 1912 till the IJth of September 1912 when Mr. 
Wakeford went to live at Harrison’s house and 
remained tliere, attended to by Harrison and his 
wife, until his death on the 18th of October 1912. 

Slioi'tly after Harj'ison and Ins wife began to visit 
Mr. Wakeford the lattei’ formed the resolution to 
cancel his will and to make over the moneys deposited 
with the Hongkong and Shanghai Bank to Harrison 
subject to some such condition as that the latter should 
look aftej’ him while he lasted. 

In July 1912 Mr. 'Wakeford had in fact mislaid the 
deposit receipt and on the 21th of July 1912 he went to 
the Bank with Harrison to inquire what formalities 
should be followed in order to enable him to recover 
the moneys deposited. He was given a form of indem- 
nity which he took away with him. On the same day 
after his return from the Bank it seems that Mr. 
Wakeford in the presence of Harrison and of 
another witness tore up his will saying that it would 
not be required as he had transferred his money to 
Harrison. On the 1th of August 1912 the missing 
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deposit receipt was discovered. On tlie 7tli of August 
Mr. Wakeford signed his name on the back of the deposit 
receipt and gave it to Harrison with a letter 
addressed to the Bank directing them to ti’ansfer the 
amount to Harrison. The latter took these two 
documents to the Bank but was informed that as he had 
not been identified by Mr. Wakefoid the amount could 
not be dealt with. Harrison returned to Mr. Wakeford’s 
house and at the latter’s dictation wrote out the 
following letter, which was subsequentiy signed 
by Mr. Wakeford who also at the foot of the letter iden- 
tifletl Harrison’s signature : — 

Bonilidv, 8tli Aiis^iist 1912. 

The Agent, 

Hongkong and Shanghai Banking Corpoi ition. 

Sir, 

1 hereby state that I have found my Bank Receipt. Herevitli I am forward- 
ing the same for tlio interest now due. I vish it to be handed over to my 
nephew. 

I also wish you to hand ovei the amount of Rs. 10,500 vhich is in lix(‘d 
deposit to iny nephew Wiiinot Oliarles Harrison to his account. 

Yoms truly, 

(Signed) C. A. AVakefoid. 

This is 111} noph<^'\ ’s ‘-!miatur(‘ : — 

(Signed) \V. C. ILiiiison. 

(Signed) C. A. Wak<‘foKl. 

On the 8th of August 1912 Harrison went again to 
the Bank and handed in the deposit receipt and the 
last mentioned letter and received from the Bank 
Es. 420, as interest due on the deposit, and Rs. 500 out 
of the principal sum deposited and a deposit receipt for 
Rs. 10,000 in his own name. 

After the death of Mr. Wakeford on the 18th of 
October 1912 the idaintitl for the first time heard of the 
destruction of his will and of the transfer of the 
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Scott, C. J. : — Tbe unci i seated facts arc* that one 
Mr. WakcL'oi'd, wLo Avas in receipt of a Grovcrninent 
pension of Es. 51 per inensein, had a deposit of 
Es. 10,500 with tlie Hongkong ana Shungliai Bank 
under a deposit receipt of tae 7th of August 1911 which 
fell due on the 7th August 1912. On the 2()th .lune 
1912 he wrote to the Bank saying the receipt hud been 
stolen and asking for a duplicate receipt. He \dsited 
the Bank soon after and was given a form foi’ an iiideni- 
nity to the Bank on the issue of a frcsli receipt. He 
then told the Bank clerk tSundei'rao that lie wuided a 
duplicate and wanted to give the money to his nephew, 
the defendant Harrison, who lead accompanied iiiin to 
the Bank. The defendant came to the Bank again on 
the 7tii August with the deposit receipt, which had 
been found duly endorsed and a Letior from Wakeford 
but upon being told ho A\miiid have to be identitied by 
Wakeford took away the deposit receipt and tJie 
letter. He returned the following day witli the dcjiosit 
receipt bearing Wikeford'si ondoisement, dated the 
7th Angnst, and also with a letter in the following 
terms : — 

Bomlay, 8tli August 1912. 

The Agent, 

Hongkong and Shanghai Banking Uorpoiatiuii. 

Sir, 

I heieby state that I have toiuul my Bmk Beceipt. Iloiowitli I .un tor- 
vvaiduig the same for the inteieU now duo. I mishit to be handed over to 
my nephew. 

I also wish you to hand ova the anm.uit oC R-, 10, odd which is m li^ed 
deposit to my nephew Wiliiut 0 inlj, II mis m to his ae„)unt 

rouis tiiily, 

(Signed) C A. Wakeford 

This is my nephew’s signatme ; — 

(Signed) W. C. Ilaiiison 
(Signed) U. A. WxkeCoid 


VOL. XXXVin.] BOMBAY SERIES. 


627 


The deteudaiit asked Cor a new deposit receipt for 
Es. 10,000 and the Bank issued a receipt for that sum 
in tlie defendant's name and j)aid him tlie interest due 
on the former receipt and Rs. 500 as the balance of the 
principal. 

Walceford died on the 18tli October 1912 at the age 
of 81 unmarried aud leavhig him surviying as his next 
of kin ten grand-nephews and nieces, vis., two sons and 
two daughters of his predeceased niece Jane Williams 
and three sons and three daughters of his pi’edeceased 
nephew Edmund Hajuison. Two days before the due 
date for payment by the Bank of tbe sum of Rs. 10,000, 
secured by the deposit j'ceeipt in faA^our oE the defend- 
ant, one of the daughters of Jane Williams filed this 
suit claiming a declaration that she us administratrix 
of WakeCord was entitled to the said sum of Rs. 10,000 
as part oC his estate. 

The plaint was defective in that it did not show 
that the plain titf had obtained Letters of Administration 
and it should on that account have been rejected on 
presentation. The plaintill, hoAvever, obtained Letters 
of Administration on tlie 31st October 1913 a fortnight 
before the hearing and the hearing aaus allowed to 
proceed. A decree Avas passed for the plaintiff declaring 
that the Rs. 10,000 in question formed part of the estate 
of the deceased and that the plaintlfl aa’us entitled to 
the same. This AA'as not contrary to section 190 of 
the Succession Act as remarked by the learned Judge. 
The only tenable technical objection was to the institu- 
tion of the suit before the plaintiff had an existing 
interest in the subject-matter. That point, however, if 
it had been taken and had resulted in the rejection of 
the suit at the hearing, would have only led to a Avaste 
of time and costs Avithout benehtting the defendant, for 
a fresh suit AAmuld immediately^have been brought by 
the administratrix. The course which the trial 
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eventually took was- determined by a ruling of the 
learned Judge that the endorsement of the receipt by 
the deceased was not evidence of a gift and that the 
onus was on the defendant to show how what was the 
only property of the deceased in August came to be given 
to him and that if he proved facts from which the Court 
could deduce that there was a good gift the plaintiff 
would then have to prove circumstances showing the 
gift was invalid. On the evidence the learned Judge 
was satisfied that the deceased was anxious that the 
defendant should have.the benefit of the money depo- 
sited with the Bank but did not think that he intended 
that the defendant should be'able to make away with 
the money in the donor’s life-time or draw the interest 
without making due provision for the donor’s mainten- 
ance but he held that there was no effective transfer, 
having regard to section 130 of the Transfer of Property 
Act, of the debt due by the Bank to the deceased and 
that, if there was, there would be a resulting trust for 
the legal representative of the deceased under section 
81 of the Indian Trusts Act. 

We are unable to concur in the learned Judge’s conchr- 
sion as to the effect of the transaction of the 8th of 
August. It is established by a preponderance of 
English authority that a deposit receipt is not a negoti- 
able instrument which passes either by delivery or by 
endorsement, but where the money mentioned in the 
receipt is immediately payable and the receipt is 
presented duly indorsed together with an order to pay 
a given individual that individual becomes the owner 
of the money upon payment by the Banker or his 
promise to hold it at the disposal of the payee. The 
questionis discussed by Buckley, J., in In reBeaumont^^'^ 
where he says : — “ In all the cases, in order that 
the gift may be valid, it must I think be shewn that the 
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donor handed over either property, or the indicia of title 
to property, which belonged to him. His own cheque is 
not property ; it is only a revocable order such that if 
the banker acts on it the donee will have the money to 
which it relates. Even without actual payment of the 
cheque there may be a good gift — for instance, if there 
is an undertaking by the banker to the donee to hold 
the amount of the cheque for the latter, that may be 
enough. Unless^there is that, or something equivalent 
■ to it, there is no delivery of property, but only a 
delivery of that which if acted on will procure the 
delivery of property ”. An order on a Banker to pay 
money which he holds to the credit of the customer is 
not an assignment of a debt but an authority to 
deliver property which if acted on is equivalent to 
delivery by the customer. Here the letter of the 8th of 
August is such an order and it has been acted on. It 
may be that if objection had been taken at the heai’ing 
it would have been rejected for want of a stamp. That, 
however, is not an objection which can be effective in 
appeal now that the letter is in the I’ecord (see section 36 
of the Stamp Act). 

The defendant is, therefore, the owner of the money 
secured by the existing receipt and the j)laintiff cannot 
succeed unless she shows that he holds it in trust for the 
donor or his representatives. In our opinion the finding 
of the learned Judge as to the intention of the donor, 
which is as Eavoin-able to the plaintiff as the evidence 
permits, negatives the idea of any resulting trust. 
Upon that finding this is a much stronger case in favour 
of the donee than Standing v. Bowring^^'^. The plaintiff 
in that case being 86 years of age and being possessed of 
Consols to the amount of €6,000 transferred them into 
the names of herself and her godson. It was proved 
that she was aware when she did this that she would 
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be able during her life-time to receive the dividends and 
that if her godson survived her he would become entitled 
as survivor. Lindley, L. J., remarked at page 289:— 
“The plaintiff in her statement of claim and in the Court 
below rested her case on ec[uiiable grounds, and sought 
to establish a trust in her favour. But the only trust 
which was consistent with the evidcuice was a trust to 
pay her the income of tlie Consols for the joint lives of 
herself and the defendant. This trust was not in c-onti-o- 
versy, but is not suflicient for the plaintiff’s purpose. 
No t]'ust will sullice short of an absolute trust for 
herself. But it is impossible to impose such a trust on 
the defendant, when the evitlence conclusively shews 
that she never intended to create any trust of the kind. 
Trusts arc neither created noi- implied l)y law to defeat 
the intentions of douoi'S or settlors : they are civated oj- 
Imijlied or are held to result in favotu’ of donors or 
settloi's in order to cai-ry out and give clfoct to theij" 
true intentions, exin-essed or implied 

The gift in this case was an absolute gift to the donee 
with the expectation that he would look after the donor 
till the latter’s death. _ Tn our opinion the evidence 
shows, though this is not essential to the defondanl’s 
success, that the defendant acted up to the donor's 
expectations. According to Exhibit 10 (a lettei- of the 
deceased to the plaiptill in Jane 1911) the donor paid his 
rent out of the interest he then received from th e Ban k and 
presumably paid his other expenses from his monthly 
pension of Es. 54. In the month following the gift the 
defendant took the donor to live with him and thus 
became responsible for his lodging. 

The learned J udge at one j)eriod of the case thought 
that the fact that an old man of del)ilitated health gave 
all his savings to the one among his nephews and 
nieces who had taken charge of him raised a presump- 
tioo of undue influence. We are not prepared to assent 
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to this, and tlie evidence shows in addition that a 
coolness had arisen between the old man and the 
plaiiitiil whom along with her sister he had at one time 
intended to henelit hy will. In onr opinion the evidence 
establishes that the donor was perfectly sensible and 
competent at the time of the gift and the charge 
that the defendant exercised undne influence fails. We 
reverse the decree of the lower Court and dismiss the 
suit with costs throughout. 

Attorneys for the appellants : Messrs. Liitle Sc Co. 

Attorneys for the respondents ; Messrs. Pestonji, 
Riistomji and Kolali. 

H. s. C. 


APPELLATE CIVIL. 


Before Sir Basil Scotty Kt , Chief Justice, and 3lr. Justice Batchelor. 

The shop styled TAYABALLI GULAl^l HUSEIN (original Defendants), 
Appellants, r. ATINLIRAM SAKIIAEAM (oPtiGiNAL Plaintiff), Respondent/'' 

Civil Procedure Code (Act XIV of 18 S 2), sections SOS, 878,283 — Civil 
Procedure Code (Act V of 1908), Order XXI, Rules o8 and 63 — Transj'^r of 
Property Act (IV of 1882), section 132, illustration (i) — Decree — Exec ition 
- — Gcu nisJiee — Attachment of debt — Objections hy Garnishee iinsuccessj al — 
Purchase by judyment~cr editor — Suit by purchaser again J Gauiisl ee — 
Garnishee cannot uiise the same defence — Svit hy Garnishee, period of one 
year fiom the date of adveist ordei — Equity of cross debt — setting up 
irithout payment of Court fee — GarihJiee’^ right of set-off — Prompt decision 
— Garnishee, trustee for the judgment-debtor. 

A brought a suit against B and in execution ui! the decree attached a debt 
alleged to be due to B by T under section 268 of the Civil Procedm e Code 
(Act XIV of 1882). T’s objection to the attachment having failed A applied 
for the sale of the debt and having pui chased it himself at the Court sale 
brought a suit against T, the Garnishee, for the recovery of the debt. 
Garnishee having set up the same facts in defence as he had set up when he 
unsuccessfully objected to the attachment, 

Second Appeal No. 509 of 1913, 
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EelcI, that the equity arising from the cross debt could be set up by the 
defendant without payment of Court fee as on a counter claim, tliat if a cross 
debt were duo to a Garnishee, tliere should be a right of set-off in his favour. 

Held, however, that it was not open to the Garnishee to plead a defence 
which had already, in an execution inquiry, been unsuccessful, except in a suit 
instituted within one year from the date of the advcise order, that the property 
attached could be regaided as pi operty in the possession of the Garnishee in 
tiust for the judgment-debtor, and, therefore, could Be attached. 

Held, fuither, tliat a Gainishee’s claims and objections should be decided'^as 
promptly as other objections to the attachment. 

Ckidcwthara Patter v. Rainammy Patteri'^), followed. 

Mimanmt Ramhntty Kooer v. Kamessur Pe}sliad^^), nut folloAved. 


Second ajppeal against tlie decree of J. Scot son. Assist- 
ant Judge of Kliandesli, dismissing an appeal against the 
decree of V. G. Sane, Subordinate Judge of Ohalisgaon. 
The facts were as follows - 


One Baba Ismail Boliori owned two shops, one ai 
achora and the other at Ohalisgaon. He had dealing? 
with a firm known as Tayaballi Gulam Husein. The 
proprietors of the firm were Easoolbhai Tayaballi and 
his brother Khurbanalli Tayaballi. The firm had a 
stationery shop at Pachora and a Ginning factory at 
feaygaum. In the firm’s books at Pachora there 
was a sum of Es. 650 to the debit of the said Baba 
Ismail and in the books at Saygaum there were to his 
credU p. 591. The plaintiff Atmaram Sakharam 
obtained a decree. No. 689 of 1904, against his 00010^"^ 

No ms orrojp"''? ^ darkhast, 

1 i lmo u by a prohibitory ordei’ 

Es. l,0.3.o alleged to be due by the said firm to the iude. 

ment-debtor Baba Ismail and the firm was orderpd i 
produce into Court the auimmi +i n 


w (1903) 27 Mad. 67. 


® (1874) 22 W, E. 36. 
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it to Baba Ismail. The Court overruled the flrra’s 
objection and on the plaintiff’s application ordered that 
the debt of Es. 594 due by the firm to Baba Ismail 
should be sold and it was purchased by the plaintiff 
for Rs. 55 at an auction sale on the 7th June 1906. The 
plaintiff made a demand on the firm for the payment of 
the debt and the demand not being complied with, he, 
on the 14th February 1908, brought the present suit 
against the firm represented by its two aforesaid pro- 
prietors for the recovery of Rs. 594 with interest at 
9 per cent, from date of suit. 

Defendant 1, Rasoolbhai Tayaballi, raised the defence 
of set-off which he had unsuccessfally pleaded in the 
execution proceeding, and further contended that the 
firm was not indebted in Rs. 1,023-8 to Baba Ismail, but 
the latter was, on the con traiy, indebted to the firm to the 
extent of Rs, 56-12-6, that the plaintiff got nothing by his 
purchase, that the firm had kept separate books at their 
shops at Pachora and Saygaum, that the plaintiff had 
not disclosed with details the items by which Baba 
Ismail became the creditor of tbe firm to the extent of 
Rs. 1,023-8, that the suit was time-barred and that the 
plaintiff was not entitled to future interest. 

Defendant 2, Khurbanalli Tayaballi, was absent. 

The Subordinate Judge found that as the Court-pur- 
chase by the plaintiff took place on the 7th June 1906 
and the suit was filed on the 14th February 1908, the 
claim was time-barred. He, therefore, dismissed the 
suit. 

On appeal by the plaintiff the Subordinate Judge’s 
decree was reversed and the case was sent back lor trial 
on the merits. 

On the remand the Subordinate Judge found that the 
defendant was not entitled to claim a set-off inasmuch 
as he had elected not to pay the Court lee necessary for 
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1914 . the set-ofF. He, however, pafesed a decree for the 
tut 4 R 4 t.t,t ~ plaintiff for E&. 594 on the admifesion of tfie defenee 
“ that Es. 594 are to the credit of Baba Ifeinail in their 
Sayganm account and the light to recover the same 

Aimaeam being attached by the iilaintilf, he is e^ititled to recover 

dakhaeam 

tlie feaiiie . 

With le&pect to the feet-off the Subordinate Judge 
observed : — 


^ " 11 tlie deteiiclaiits want to set ofi the aiiioimt to then 

uei t an llic bools aj^ainst tlie claiiii in suit, tlicii foi the 

foan cannot be guen off ett to unless the fust | i} tlic ncctssaiy Coiat Ices. 
Set ff IS in the lutme oL a countci clrim and the institution fees ln^ e to be 
fiist paid I thcicfoie lad that the defendants aie liable to pay the 

Couit tees 


On appeal by the defendants the Assistant Judge con- 
firmed the deciec on the following among other 
grounds 

Dcxliii,., hist Yiiii the question oi set oft It y is mgtd in the lowei Couit 
that the hs 1 000 eudittd in the & i ^anm sliop b (ks ycil toi payment made 
b}- Baba Isnnii to i aids Iiis debit it tn Piebui i dio ) Tiie louvi Comt has 
cons^-deied tins point and decided on giounds yIiicIi oueiu j^ood to me that such 
was not the case The position then is that Baba Isiuiil bad two sepaiate 
accounts at Sajgaiim and Paeliom , in the foimei be y is at eiedit and the lattei 
at debit The plamtifL in this case puiLhasud the debt duo to Baba Ismail, that 
IS to sa}^, the ciedit to Baba Pmail at the Sa}gaum snop, and sues the piesent 
defendants foi what Yas owing to Baba Ismail on that Khata He stands m 
Baba Ismairs shoes as fai as that claim is conccined Pie is in no a}' lesponsi- 
blehoYCvei foi Baba Ismail’s debts and the defendants aie not entitled to claim 
fiom him foi Baba’s mduhtedness to them 

Befeudantb say hoY^e\ei that foi the Yhole the} Yeie not indebted to Baba 
Ismail and theiefoie pliintiit got nothing by his pmebaoO I cannot agiee 
Yilli this Theio was no reason Yhate\ei vh}, the accounts being sepaiate 
(as tlic} ha^ ebcen held to be), Biha should not ha^ e sold his eicdit on one Khata 
even although he Yeie iiidchted on anothei and similail}- that eicdit should be 
attached and sold 

Plus being so, defendants cannot possibly claim that the otliei Khata should 
be tiien into account foi the plaintiff has not made himself lesponsible foi 
Baba s debts be li is onl} pm chased one of Ins assets 
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There can therefore be no question either of set-off or reduction of plaintiff’s 
claim by the amount due to the Pachora shop 

Tlie defendants preferred a second appeal. 

Shortt with M. V. Bhat for the appellants (defend- 
ants). 

Weldon with R. R. Desai for the respondent 
(plaintiff). 
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Scott, C. J. : — In execution of a decree in Suit 689 of 
1904 against Baba Ismail, a debt of Rs. 1,023, alleged to 
be due to the judgment-debtor by the firm of Tayaballi 
Gulam Husein, the present defendants, was attached by 
the judgment-creditor, the present plaintiff, under 
section 268 of the Code of 1882. The Garnishees 
received notice to bring into Court the amount of the 
alleged debt, but as they disputed their liability they 
objected to the attachment and the judgment-creditor 
having put in an answer they gave evidence before the 
executing Court to prove that they in fact owed noth- 
ing to the judgment-debtor as although Rs. 594 were 
due by them to the judgment-debtor’s Chalisgaon shop, 
Rs. 676 was due to them by the judgment-debtor’s 
Pachora shop. This evidence was given on the 4th of 
September 1905 and thereafter on the same day the 
plaintiff applied for sale of the debt of Rs. 594. The 
executing Court then ordered that this debt should be 
sold. On the sale it was purchased by the plaintiff who 
now brings this suit to recover the Rs. 594 from the 
Garnishees. 


The Garnishees set up the same facts in defence as 
they set up when they unsuccessfully objected to the 
attachment. The learned Judge in the lower appellate 
Court was of opinion that the Chalisgaon and the 
Pachora accounts being separate the defendant could 
not claim that the Pachora debt should be taken into 
account, for the judgment-creditor had not made himself 
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responsible for the indgment-debtor’s debts having only 
purchased one of his assets. If this were the only 
question in the case we should reverse the decree of the 
Assistant Judge, for, as decided in Tap2} v. Jones^^\ if a 
cross debt were due to the Garnishee at the date of the 
attachment it is obviously just that there should be a 
right of set-oif in his favour : this principle is recog- 
nised by the Indian Legislature in the Transfer of 
Property Act, section 132 (see illustration (£}). We also 
do not agree with the Subordinate Judge in the trial 
Court that the equity arising from the cross debt could 
not be set up by the defendants except on payment of a 
Court fee as on a counter-claim. 

The more serious question for tbe defendants is, we 
think, whether the defence of set-off is open to them 
after their failure to raise the attachment as no suit has 
been filed by them within a year from the 4th of Septem- 
ber 1905 to establish the right alleged by them and not 
allowed by the executing Court. 

The point was not taken by the plaintiff in the lower 
Court and was just suggested from the Bench in this 
apiDeal. We have now heard arguments upon the point. 

The defendants’ Counsel relies upon the decision in 
Mussamut Ramhutty Kooer v. Kamessur Persliad'-^ 
which upon the facts found was a similar case to the 
present. We are, however, unable to accept it as an 
authority for two reasons. First, because section 246 of 
the Code of 1859 provided that the party against whom 
an order might be given on investigation might bring a 
suit to establish his right within one year from the date of 
the order -. a provision which the Court held would not 
necessarily prevent the Garnishee from setting up the 
same defence upon an action brought against him by 
the purchaser of the debt. This ruling is no longer 

« (1875) L. B. 10 Q. B. 591 at p. 593. 


® (1874) 22 W. E. 36. 
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applicable, for section 283 Of tlie Code of 1882 (Order 
XXI, Enle 63 of the present Code) provides that the 
order on the investigation shall, subject to the result of 
such suit, if any, be conclusive. It is, thei’efore, no 
longer open to a G-arnishee to plead a defence which 
has already in an execution inquiry been unsuccessful 
except in a suit instituted vfithin one year from the 
date of the adverse order. Secondly, we are unable to 
follow the argument of the Calcutta Judges based upon 
other sections of the Act of 1869 for it seems to ignore 
the finding arrived at that the property attached was 
not money but a debt, and the provisions of section 
265 which provided for the delivery of debts sold in 
execution. 

The other case relied on by the appellants was Harilal 
Amthdl)liai v.A6/;esGWgJfi?rw^Un which on an unargued 
reference for opinion from a Subordinate Court the Judges 
expressed the opinion that section 278 of the Code did not 
apply to objections to the attachment of debts butthatthe 
Court should satisfy itself that a debt was existent before 
selling it. This decision does not appear to us wholly 
consistent with that in Mansukh v. Bhagwandas men- 
tioned in the Subordinate Judge’s reference in Harilal 
Amtlidbhai N . Abhesang Merid^ . We cannot accept an 
expression of opinion on an unargued reference as a 
binding authority. A different view of section 278 has 
been taken by a Full Bench of the Madras High Court 
after argument in Cliidambara Patter v. Ramosamy 
Patter'^'^ overruling Basavayya v. Syed Abbas SaheP^\ 
a decision based upon Mussamut Rambu tty Kooer v. 
Kamessur Pershad^^'>. We agree with the Full Bench of 
the Madras High Court. It is of importance that 
Garnishee’s claims and objections should be decided at 
least as promptly as other objections to attachment. 

0) (1880) 4 Bom. 323. ® (1900) 24 Mad. 20. 

® (1903) 27 Mad. 67. (1874) 22 W. E. 36. 
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Order XXI, Rule 58 applies in terms to any property at- 
tached in execution and thus relates to debts so attached. 
The sum of Es. 594 appearing due, in one set of the Gar- 
nishees’ books, to the judgment-debtor was not liable to 
attachment if it was in fact cancelled by another debt 
due by the judgment-debtor to the Garnishee in another 
set of books. If it was not so cancelled it was attach- 
able property constructively in the possession of the 
judgment-debtor. In another view also the question 
raised by the Garnishee called for investigation under 
section 278 and the following sections, for the debt 
attached could be regarded as property in the possession 
of the Garnishee in trust for the judgment-debtor, see 
Vinall V. De Pass^^^ per Lord Halsbury. We dismiss 
the appeal without costs. 


Appeal dismissed, 

G. B. B. 


« [1892] A. G. 90 at p. 95. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Et, Chief Justice, and Mr. Justice Batchelor. 

SHAH VELCHAND CHHAGANLAL, Plaintiff, Lie0ten.ant 
R. C. C. LISTON, Defendant.** 

Civil Procedure Code (Act V of 1908), sections 113 and 151— Money-lender 
anddebtor— Arbitrator’s award— Decree without inquiry into the nature of the 
award— Manual of High Courts’ Circulars, Chapter VI, para. 2— Inquiry 
Real pond of difference — Decree set aside — Abuse of judicial process. 

The plaintifiE, a money-lender, filed in Couit an arbitiator’s awnid passed 
against the defendant debtor and prayed for a decree in the terms of the award. 

The Court having presumed that there was a real point of diflieienoe between 
the parties pasSed a deciee in the terms of the awa,rd without instituting inquiry 

Application No. 271 of 1913 under extraordinary jurisdiction. 


VOL. XXXVIII.] BOMBAY SERIES. 

directed by a circular of the High Court (Manual of High Courts’ Circulars, 
Chapter VI, para. 2, page 18lW). 

Sdd, setting aside the decree under sections 116 and 151 of the Civil Pro- 
cedure Code (Act V of 1908), that there was an abuse of judicial process. 

Application under the extraordinary jurisdiction in 
the form of a letter, dated the 6th November 1913, from 
E. Clements, District Judge of Ahmedabad, requesting 
the Court under section 115 and Schedule II, Rule 21 of 
the Civil Procedure Code (Act V of 1908) to take action 
against the decree of H. A. Mobile, Additional First 
Class Subordinate Judge of Ahmedabad. 

The plaintiff, a money-lender of Baroda, had monetary 
dealings with the defendant, a Lieutenant in a British 
Regiment. In the month of July 1913 the (ilaintiff’s 
agent saw the defendant at Aurangabad and took from 

im a promissory note, dated the 9th July 1913, f ir 
Rs. 4,931 which sum was made up of past advances and 
interest. The promissory note was made payable in 
Ahmedabad or Baroda. On the 11th July 1913 the 
plaintiff’s agent obtained two other documents from the 
defendant, one in the form of a reference to arbitration 
whereby the plaintiff and the defendant agreed to refer 

W Mdiiual of High Courts’ Circulars, Chapter VI, para. 2, page 181 is 
as follows : — 

2. In some parts of the Presidency, ceitain classes of money-lenders are 
in, the habit of lending money to impecumous Militaiy and Civil officers and 
to poor agiiculturists, not on bonds or promissoiy notes but on arbitration 
awards, and the loan, the amount of which is usually much less than the 
amount stated as advanced in and payable by the awaid, is not advanced until 
after these aibitiation awards are actually filed in Civil Courts and deer es 
passed theieon. The object of this procedure is apparently to oust the 
jurisdiction of the Civil Courts and prevent them from inqiiiiing into the terms 
of the transaction. Tt has been found that some Judges have been in the 
habit of ordeiing these so-ealled arbitration awards to be filed and passing 
decrees thereon without enquiiing into their nature. Their Lordships theie- 
fore desire to impress upon the Judges that it is the duty of every Judge, 
before he allows arbitration awards to be filed in Court, to satisfy himself 
that there has been some point of real difference which was submitted to 
arbitration and that there was an arbitration on that point of real difference, 

H 524 — 4 
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the dealings between them to Bhailal Nandlal, a pleader 
of Ahmedabad, and requested him to settle the accounts 
and to pass an award in favour of the plaintiff on the 
strength of the said promissory note. The other docu- 
ment was a Vakilpatra by the defendant ajJiJointing 
Velchand Umedchand of Ahmedabad as his pleader 
authorizing him to appear in the Court of the First 
Class Subordinate Judge of Ahmedabad and to admit 
the award which might be passed against him by the 
said Bhailal Nandlal. Both the said documents were 
in printed forms. On the 16th July 1913 the plaintiff’s 
agent filed a suit against the defendant in the Court of 
the Additional First Class Subordinate Judge of Ahmed- 
abad stating in the plaint that in order to settle the dis- 
pute between the parties with respect to the promissory 
note of the 9th July 1913, the parties referred the dispute 
to the arbitration of Bhailal Nandlal on the 11th July 
1913 and the arbitrator made his award on the 16th 
J nly 1913 directing the defendant to pay to the plaintiff 
at Ahmedabad Es. 4,931 by instalments of Es. 75 each 
and Es. 30 for pleader’s fees. The plaint prayed for a 
decree in the terms of the award. On the 21st July 
1913 the plaintiff’s agent made an affidavit stating that 
the defendant had no means to pay off the debt. The 
Subordinate Judge, on the 22nd July 1913, ordered that 
the award “ be filed and decree be drawn up in the terms 
thereof”. He delivered the following judgment : — 

Defendant appears by Mr. Velchand and was willing to abide by the terms 
of the award (Exhibit 6). Exhibit 8 is the award passed by pleader Mr. Bhailal. 
There appears to be a real point of difference between the plaintiff and the 
defendant, viz., the amount due by the latter to the former and the amount of 
instalments which the defendant should pay to the plaintiff. The award 
therefore fulfils the conditions laid down in para. ^ of clause VI of the New 
High Court Circulars, page 181, and it deserves to be filed. 

The said proceedings having been brought to the 
notice of the Court by the District Judge of Ahmedabad 
as aforesaid, the Court moved in the matter under sec- 
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tions 115 and 151 of tlie Civil Procedure Code (Act V 1-914. 
of 1908). Vblchand 

There was no appearance for the parties. Chhaganlal 

Scott, C. J. In this case the Subordinate Judge Lieut. 

, , . , Liston. 


Mr. Mobile has disregarded a circular of this Court and 
allowed a most transparent abuse of judicial process. 
A money-lender obtains from an Officer at Aurangabad 
a promissory note for Es. 4,931, payable in Ahmedabad 
or in Baroda, with interest, dated the 9th of July 1913, 
and under date the 11th of July two other documents 
are obtained from tlie Officer, one in the form of a 
reference to arbitration whereby the Officer and the 
money-lender agree to refer the matter of money-deal- 
ings between them to Bhailal Xandlal, pleader of 
Ahmedabad, and nominate him arbitrator to settle the 
accounts and pass a judgment against the Officer in 
favour of the money-lender on the strength of the 
promissory note of the 9th of July. The other document 
is a Vakilpatra by the Officer appointing Velchand 
Umedchand of Ahmedabad as his pleader to authorize 
him to appear in the Court of the First Class Subordi- 
nate Judge of Ahmedabad and admit the award that 
may be passed against him by Bhailal Xandlal in the 
matter of money transactions between himself and 
Velchand Chhaganlal. Both the last-mentioned docu- 
ments are on printed forms supplied presumably by the 
money-lender. Then a plaint is filed on the 16th of July 
by the money-lender’s Mukhtyar stating that in order to 
settle the dispute relating to the promissory note of the 
9th of July the parties appointed the pleader as Panch 
on the 11th, who decided the matter and made his 
award on the 16th directing that the defendant should 
pay the plaintiff at Ahmedabad Es. 4,931 in cash by 
instalments, and Es. 30 for pleader’s fee ; and the plaint 
prayed for a decree in terms of the award. Then there 
is an affidavit of the agent of the money-lender, dated 
the 21st of July, stating that as the defendant has at 
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present no means to pay ofE tlie debt, we appointed a 
Panch, and the Panch fixed instalments as mentioned 
above. 

Mr. Mobile, the Subordinate Judge, on the 22nd of 
July entertained the application to pass a decree in 
accordance with the so-called award. He says : — 

There appears to be a real point of difference between the plaintiff and the 
defendant, that the amount due by the latter to the former and the amount 
of instalments which the defendant should pay to the plaintiff. 

It was quite clear upon the proceedings that there 
was no point of difference between the iiarties and no 
dispute as to the amount of instalments which should 
be paid. We regret that the First Class Subordinate 
Judge should have allowed his Court to be used for a 
proceeding of this kind, and it reflects but little credit 
on his judicial capacity that he should have permitted 
it. Y^e set aside the decree under sections 115 and 151 
of the Code of Civil Proceduj’e. 

Decree set aside, 

a. B. E. 


CRIMINAL REVISION. 
FULL BENCH. 


Befote Sir Basil Scoff, Kt., Chief Justice, Mr. Justice Batchelor and 
Mr. Justice Beaman. 

In re PUNAMCHAND MANEKLAL. 

Criminal Procedure Code (Act Y of 1898), section 195, clauses (h) and (cj-- 
Income-Tax Collector'— Revenue Court — Sanctmi to ])ro8ecute — Indian Penal 
Code (Act XLY of 1860), sectwm 19S, 196, 199, 171— Offences commuted 
before the Income-Tax Collecioi . 

An Income-Tax Collector is a Kevenue Court within the meaning of that term 
as used in clauses (h) and (c) of section 195 of the Cnminal Procedure 
Code, 1898. 


" Ciimiia’ Appiiuition foi RcvImou No. 5 of 19U. 
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This was an application in the exercise of the High 
Court’s Criminal Reyision. 

The facts were as follows : — 

The applicant was assessed in a sum of Es. 35 as 
income-tax for the year 1911. He appealed to the 
Income-Tax Collector (.T. H. Hartshorne). When 
examined, the applicant made a statement as to his 
income and supported it by his account-books which he 
produced. 

The Income-Tax Collector was of opinion that the 
statement made by the applicant was false and that it 
was sought to be supported bj^ false account-books. A 
notice was therefore issued to the applicant to show’ cause 
w’hy sanction should not be given for prosecuting him. 
The Income-Tax Collector granted the sanction on the 
25th July 1912. It was not communicated to the 
applicant. A copy of it, however, w’as forw^arded to the 
Mamlatdar of Nadiad with the intimation that necessary 
steps should be taken to lodge a complaint in the Court 
of the First Class Magistrate of Kaira. 

Nothing was done under the sanction till the 20tli 
October 1913, when T. P. Lakhia, the Resident First 
Class Magistrate of Kaira, filed a complaint in the Court 
of the First Class Magistrate of Kaira, charging the 
applicant wdth offences punishable under sections 177, 
193, 196 and 471 of the Indian Penal Code. The case 
was later on transferred by the District Magistrate to the 
Court of the Sub-Divisional Magistrate of Kaira. The 
applicant filed objections to his prosecution, but the 
objections were overruled. 

The applicant applied to the Joint Judge at Ahmed- 
abad ; but his application was rejected. 

He next applied to the High Court. 

The application was argued on the lOlh and 13th 
March 1914. 
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YeKnkar, with Ratanlal JRcinchhoddas, instructed 
by Soonderdass 8f Co., for tlie applicant. 

S. 8. Patkar, Government Pleader, for tlie Crown. 

On the 13tli March 1914, the Court (Heaton and Shah, 
JJ.) referred the following question to a Full Bench : — 

Whether an Income-Tax Collector is or is not a “ Couit ” within the 
meaning of that word as used in clauses (b) and (c) of section 195 of the 
Ciiminal Procedure Code. 

The following judgments were delivered : — 

Heaton, J. : — The applicant in this case is a person 
against whom a complaint has been made of offences 
under sections 177, 193, 196, 199 and 471 of the Indian 
Penal Code. It will be observed that these are all 
offences which are included in section 195 of the 
Criminal Procedure Code. They all arose out of what 
the applicant is supposed to have done in connection 
with proceedings before an Income-Tax Collector. Now 
undoubtedly an Income-Tax Collector is a public servant, 
and as to the offence under section 1 77, his sanction 
would be required under clause (a) of section 195 and 
what appears to be a sanction was in fact given by the 
Income-Tax Collector. But it is now spent, or rather 
was spent before this complaint was made, because the 
complaint was made much more than six months after 
the sanction had been given. So far then it appears 
that as regards section 177 these proceedings are not 
lawful in their inception and should be set aside. As 
regards the other sections 193, 196, 199 and 471 they are 
subject to precisely the same infirmity if the Income- 
Tax Collector is a “ Court ” wdthin the meaning of 
clauses (6) and (c) of section 195. On this matter, i. e., 
whether an Income-Tax Collector is such a “ Court ”, 
there is a certain amount of authority which, in the 
main, favours the view that he is a “ Court ”, But a 
Bench of this Court decided in 1906 that an Income-Tax 
Collector is not a “Court” within the meaning of 
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section 476 of the Criminal Procedure Code : In re 1914. 

Kalida^^'-^. If he is not a “ Court ” within the meaning Punamcha^d 

of that section it is, at least to me, difficult, in spite of 

the definition of “ Court ” in section 195, to suppose 

that he can be a “ Court ” within the meaning of the 

latter section ; for the purpose of the two sections is very 

much the same and their connection is intimate. 

In a very much later case (In re Nanchand Shiv- 
chand^^) another Bench of this Court decided that a 
“ District Judge ”, determining the validity of elections 
under section 22 of the District Municipalities Act 
(Bombay Act III of 1901) is a “ Court ” within the 
meaning of clause (6) of section 195 of the Criminal 
Procedure Code. The reasoning of Mr. Justice 
Batchelor’s judgment in that case, is, it seems to 
me, a reasoning which, if applied to this case, would 
inevitably lead to the conclusion that an Income-Tax 
Collector is a “Court”. He is empowered to 
summon witnesses, to take evidence and under 
the Oaths Act he consequently may administer an 
oath. I cannot myself believe that if giving false 
evidence on oath to an Income-Tax Collector is 
an offence under section 193 of tile Indian Penal 
Code and it is declared to be such an offence by 
section 37 of the Income-Tax Act, no sanction should be 
required to x^rosecute such a person for giving false 
evidence, whereas sanction is required if tlie evidence 
is given, say for example, before a Magistrate or a 
Sub-Judge. It seems to me that the purpose of these 
provisions in section 195 are that when false evidence 
is alleged to be given on oath, the prosecution shall 
not proceed without a sanction, and that the Code 
intends to make no distinction whatever between 
different cases provided that the oath may properly 
be administered and that the evidence may be taken. 

W (1906) 8 Bom. L. R. 477 (2J (1912) 37 Bom. 365. 
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Otherwise in some cases, as for instance, an Income-Tax 
Collector’s proceedings, complaints for giving false 
evidence might be made by any private person, they 
might be made ont of ill-will and without the slightest 
foundation of truth. And yet the Magistrate would be 
bound to deal with them. I can see no reason whatever 
for supposing that the section intends such a thing to 
happen when it specifically provides that in other cases 
sanction must be furnished. Therefore not only does 
the reasoning in Mr. Justice Batchelor’s judgment seeiii 
to me to be opposed to the decision of In re KaUdas^\ 
but it also appeals to me as being a reasoning which is 
correct in itself. But we cannot altogether disregard 
the ruling in In re Kalidas^K Therefore it seems to 
me that we are bound to submit to a Full Bench this 
question : — 

Whether an Income-Tax Collector is or is not a 
“ Court ” within the meaning of tliat word as used in 
clauses (b) and (c) of section 195 of the Criminal 
Procedure Code ? 

There is only one other point that needs attention in 
this matter. It was argued that because the complaint, 
which was made against this applicant, was lodged by 
a certain Mr. Lakhia by order of the District Magistrate 
or the Collector, and because the Collector is a public 
servant to whom the Income-Tax Collector is subordi- 
nate, therefore this complaint may be regarded as a 
complaint of the kind provided for in clause (a) of 
section 195. But that clause provides that the public 
servant concerned may either give a sanction or make 
a complaint and that seems to me to exclude the idea 
that a public seiwant may make a complaint by an}'' 
form of delegation. It seems to me that he must make 
the complaint, if he wishes to take that course, 


w (1906) 8 Bom L. R, 477. 
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personally. If lie does not wisli to take that course 
personally, the delegation is obtained by giving the 
sanction. Similarly the Collector as superior officer, 
though personally no doubt he might make the com- 
plaint, cannot delegate the making of a complaint to 
another. So I do not think that the proceedings in this 
case can be supported by that argument. 

If the decision of the Full Bench is that an Income- 
Tax Collector is a “ Court ” then I think the whole of 
these proceedings must be set aside. 

Shah, J. : — I concur. This is an application to quash 
the proceedings arising out of a complaint lodged by 
Mr. L. P. Lakhia, the Resident First Class Magistrate of 
Nadiad, on the 10th October 1913. The complaint 
]iurports to have been made with the sanction of the 
Income-Tax Collector dated 23rd July 1912, and relates 
to offences which are mentioned in section 195 of the 
Criminal Procedure Code. It is clear that the com- 
plaint cannot be entertained by any Court, if the order 
of the 23rd July 1912 is a sanction and if a sanction is 
necessary under the section. The order of the 23rd 
.July 1912 was made by the Income-Tax Collector after 
giving due notice to the petitioner, and though the 
terms of the order do not place the matter beyond 
dispute, it is fairly open to the construction that it is a 
sanction and not merely a departmental direction to 
prosecute. The complaint, so far as it relates to the 
offence under section 177 of the Indian Penal Code, can 
be taken cognizance of only with the previous sanction 
or on the complaint of the public servant concerned or 
of some servant to whom he is subordinate. Treating 
the Income-Tax Collector’s order of the 23rd July as a 
sanction, the proceedings so far as they relate to the 
offence under section 177, Indian Penal Code, must be 
set aside as the sanction was not in force at the date of 
the complaint owing to the lapse of time. Even if it 
H 524—5 
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1914. be not a sanction, the same result must follow, as there 
PDHAMCHAN0 cau be no doubt that the present complaint is not made 
Maneklal, Ijy tiie Income-Tax Collector or by his superior. The 
present complainant, who is the Resident Magistrate at 
Nadiad, has nothing to do with the Income-Tax 
Collector or his superior, and in my opinion 'he can 
lodge the complaint only with the sanction of the 
proper authority. 

As regards the other offences, which fall under 
section 195, sub-section (1), clauses (6) and (c), the 
complaint is subject to the same objection, if the 
Income-Tax Collector is a Court within the meaning of 
these clauses. It has been held by this Court in In re 
Kalidas''^'' that the Income-Tax Collector is not a Court 
under section 476 of the Criminal Procedure Code. So 
far as the present point is concerned. I think the word 
“ Court ” would have the same meaning in section 195, 
and Kalidas’s case is, therefore, an authority for the 
view that the Income-Tax Collector is not a Court with- 
in the meaning of clauses (&) and (c) of section 195. 
No reasons are given in the judgment in support of this 
conclusion, and the ratio decidendi of In re Nanchand 
Shivchand'^^'^ clearly suggests that the conclusion in 
Halidas’ s case is not correct. Apart from the decisions, 
the reason of the rule requiring a sanction or a com- 
plaint of the Court concerned in respect of certain 
offences is in favour of the view that the Income-Tax 
Collector is a Court. In a recent case the Madras High 
Court has held that the Income-Tax Collector is a 
Court : see In re Nataraja lyer^'^. Having regard to 
the conflicting decisions, as well as to the practical 
importance of the point, I think that the question 
formulated by my learned colleague should be referred 
to a Full Bench for decision. 

W (1906) 8 Bom. L. R. 477. (2) (1912) 37 Bom. 365. 

W (1912) 36 Mad. 72. 
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The reference was heard by a Full Bench consisting 19^4. 
of Scott, 0. J., and Batchelor and Beaman, JJ., on the pTn.,j.ivt f^gA>j n 
23rd March 1914. Maneklal, 

In re. 

Velinkar, with Matanlal Rmichhoddas, instructed by 
Soonderdass ^ Co., for the applicant. 

S. S. Patkar, Government Pleader, for the Crown. 

Velinkar. — In the present case, the sanction in ques- 
tion was granted on the 23rd July 1912. The complaint, 
on the strength of that sanction, was lodged on the 20th 
October 1913. The sanction has therefore spent itself by 
lapse of six months under section 195, clause 6, of the 
Criminal Procedure Code. 

The Income-Tax Collector, under Act II of 1886, 
performs the functions of a Court : see sections 3 (9), 4, 

14, 16, 25 (1) (2), 26, 27, 28, 30, 37 and 40. He administers 
oath and determines the jural relations between the 
appellant and the Government. 

The word “ Court ” in section 195, clauses (6) and (c), 
of the Criminal Procedure Code should be liberally 
construed. The word is not defined. It is not confined 
to a Court of justice but includes a Court of law as well. 

The Collector acting in appraisement proceedings 
under sections 69 and 70 of the Bengal Tenancy Act 
(Beng. Act VIII of 1885) has been held to be a “Court” 
as used in section 195: Baglioohuns Sahoy v. Kokil 
Singh^K A Tahsildar holding an inquiry as to whether 
a transfer of names in a land register should be made 
or not is a Revenue Court as used in section 195 : Queeti- 
JEmpress v. Munda Shetti^^K 

But a Sub-Registrar under the Registration Act (III of 
1877) has been held to be not a Court: see Queen- 
Empress V. Tulja'^, and rightly so, for he does not 

(1) (1890) 17 Cdl. 872. P) (1900) 24 Mad. 121. 

® (1887) 12 Bom. 36. 
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detei'Biine any jural relation between parties. Tlie case 
of In re Nataraja hjer^'' is an instance in point, for 
there the Madras High Court has held that a Divisional 
Officer hearing appeals under the Income-Tax Act is a 
Court within the meaning of section 476 of the Code. 

The meaning of the term “ Court ” is discussed in 
Royal Aquarmm and Summer and Winter Garden 
Society v. Parkinson^^\ 

The present reference owes its origin to a conflict of 
decision in In re Kalidas^^ and in In re Nanchand 
Shivchand^*\ We submit that the former decision is 
not correct. 

Patlar. — The decision iji In re Kalidas'^^ is correct 
and ought to be followed. 

The power of a public servant to administer an oath 
in any proceeding before him does not make him a 
Court : for an oath can be administered by a public 
servant under section 4 of the Oaths Act. 

The inquiry by a Land Acquisition Collector as to the 
value of land and the amount of compensation to be paid 
for its acquisition, resulting in an award, is an adminis- 
trative and not a judicial proceeding : Etra v. Secretary 
of State for India^^. 

Section 37 of the Income-Tax Act whicli provides that 
proceeding under Chapter IV of the Act shall be deemed 
to be a judicial proceeding enacts a statutory fiction foi* 
the purpose of sections 193 and 228 of the Indian Penal 
Code. It cannot make the Income-Tax Collector a Court : 
see The Queen v. Assessmetit Committee of Saint 
Mary Ahhotts, Kensington^^^. 


c. A. T. 


w (1912) ?,6 Mad. 72. 

® [1892] 1 Q. B. 431. 

(9 (1906) 8 Bom. L. E. 477. 


'0 (1912) 37 Bom. 3t>5. 
W (1906) 32 Cal 606 
® [1891] 1 Q. B. 378. 
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Scott, 0. J. : — The question i*eferred for decision is 
“ whether an Income-Tax Collector is or is not a ‘ Court ’ 
within the meaning of that word as used in clauses (&) 
and (c) of section 195 of the Criminal Procedure Code 

The word “ Court ” is defined in the section hy a 
limited and exclusive definition to mean a Civil, Revenue 
or Criminal Court. It cannot be contended that the 
Income-Tax Collector is a Civil or Criminal Court and 
therefore the only question is whether he at any time in 
the discharge of his functions under Act II of 1886 is a 
Revenue Court. 

The term “ Revenue Court ” is not in general use but it 
has been used occasionally by local legislatures in this 
country in connection with the decision of questions 
relating to revenue by officers specially and exclusively 
empowered to decide them. See, for example, the City 
of Bombay Revenue Act and the Revenue Code of Oudh, 
the United Provinces and the Punjab (U. P. Act II of 1901 , 
sections 59-62 ; U. P. Act III of 1901, section 189 et seq. ; 
Oudh Act XXII of 1886, section 109 ; Punjab Act XVI 
of 1887, section 101). Speaking generally, revenue 
questions are removed from the cognizance of Civil 
Courts and the ofiicer charged with the duty of 
deciding disputed questions relating to revenue between 
the individual and the Covernment would be invested 
with the functions of a Revenue Court. The inquiries 
into such questions assigned to ofiieers empowered eo 
nomine as “ Revenue Courts ” in the United Provinces 
are entertained and disposed of by corresponding officers 
in Bombay under Chapters XII and XIII of the Bombay 
Land Revenue Code of 1879 though the word “ Revenue 
Court ” is not to be found anywhere in those chapters. 
We have no doubt that the Bombay inquiries would be 
equally proceedings in Revenue Courts in the sense in 
which that term is used in the definition clause of sec- 
tion 195 of the Criminal Procedure Code. We also think 
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that inquiries conducted according to the forms of judi- 
cial procedure under Chapter lY of the Income-Tax Act 
and execution proceedings under Chapter Y (whicb 
provides that an order passed by a Collector on a peti- 
tion under Chapter lY shall have the force of a decree 
of a Civil Court in suit in which the G-overnment is the 
plaintiff and the defaulter is the defendant) are proceed- 
ings in a Eevenue Court. 

The express exclusion from the term “ Court ” in 
section 195 of a Registrar or a Sub-Registrar, though a 
legislative recognition of the correctness of the conclu- 
sion in Queen-Empress v. Tulja'^\ does not affect the 
question now before us as to the scope of the term 
“ Revenue Court ”, for a Registrar or Sub-Registrar under 
the Registracion Act could not by any stretch of imagi- 
nation be held to be a Re venae Court. The Registra- 
tion Act has its special group of sections corresponding 
with Chapter XI of the Indian Penal Code and sections 
195 and 476 of the Criminal Procedure Code. 

For the above reasons we answer the question referred 
in the affirmative. 

On the 9th April 1914, the Divisional Court (Heaton 
and Shah, JJ.) passed the following order : — 

Order Having regard to the decision of the Full 
Bench that an Income-Tax Collector is a “ Revenue 
Court” within the meaning of section 195 of the 
Criminal Procedure Code, the proceedings are set aside 
and the rule issued by this Court on the 7th January 
1914 is made absolute. 


Rule made absolute. 

B. E. 


W (1887) 12 Bom. 36. 
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Before Mr, Justice Heaton ani, Mr. Justice Shah. 

SATYABHAMABAI kom JANAEDAN KHARB, Plaintiff, 'U. GOYIND 
alias BABU bin JANKU BADE, Defendant.^ 

Limitation — Exclusion of time — Excuse of delay — Time tahen up in proceedings 
before a co7iciliator — Non-granting of certificate oioing to Government ending 
the co7iciliation system. 

The plaintiff advanced money on a bond which became due on the 31st May 
1910. He applied to the conciliator for a certificate on the 28th March 1913, 
but before the certificate could be had Government abolished the conciliation 
system with effect from the 30th May 1913. The plaintiff filed a suit to 
recover the money on the 30th June 1913 ; and he claimed to exclude from 
the period of limitation the time between the 28th March and 30th May 
1913 

Held^ that though the plaintiff was not entitled to deduct the time from 
28th March to 30th May 1913, he was entitled to such extension of time as 
might be necessary to give him a reasonable opportunity to enable him to file 
the suit in time. 

This was a reference made by B. R. Mehendale, 
Subordinate Judge of Dapoli, under Oixler XL VI, Rule 1 
of the Civil Procedure Code. 

The reference was in the following terms : — 

Defendant passed plaintiff a money bond on 31st May 1907 making the 
amount repayable in three yeais, i. e., on 31st May 1910, On 28th March 1913 
plaintiff applied to a conciliator, under section 39 of the Dekkhan Agi'iciilturists’ 
Relief Act. Government Notification No. 3478, dated 10th May 1913, 
abolished the conciliation system with effect from 30th May 1913. On this 
date neither an agreement had been effected under sections 44 — 45 of the 
Dekkhan Agriculturists’ Relief Act between defendant and plaintiff on the 
application filed by the latter, before him, by the conciliator ; nor had a certi- 
ficate been given to plaintiff-applicant under section 46 of the same Act. 
Plaintiff brought her suit on 30th June 1913, alleging, among other things, 
that the time from 28th March 1913 to 30th June 1913 spent before the 
conciliator saved the claim from the statute of limitation. 

The question submitted for reference accordingly is : — 

In computing the period of limitation prescribed for the suit in which it 
was necessary to file a conciliatoi'’s certificate under section 47 of the 

Civil Reference No. 2 of 1914, 


1914. 
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1914, Dekkliaii Agiicuituribts’ Eelief Act, can the time interveniiig between the 

application made by the plaintiff, under section 39, and the conciliatois 

rLUUBAi cea&ing to work, by reason o£ Government Notification No. 3478, dated 

V. 10th May 1913, be excluded ? 

^ The only piovision of law as to the peiiod of time spent before the concilia- 

tor, being excluded in computing the peiiod of limitation foi any suit, is 
contained in section 48 of the Dekklian Agiicultmists’ Eelicf Act. But that 
section is concerned with the time bet’ween the application on tlie one hand, 
and grant of ceitilicate on the other. 

It does not contemplate any possibility, liowevei aiising, of the making of 
an agreement undei sections 44 — 45 of the Act oi of a grant of ceitilicate 
undei section 46 of the Act, being rendeied impossible. 

There aie provisions of law, which, to some extent, give relief against hard- 
ships aiising from the statute of limitation in the case of appeals and ceitain 
kinds of applications. But foi obvious icasons these piovisions cannot apply 
to suits. And no authoiitj has been cited by the leained pleadei fer pi lintitt, 
nor am I aw^aie of any, on the strength of which I could hold that the peiiod 
spent before tlie conciliatoi between the date of application and the conciliatois 
ceasing to woik by leason of tlie Government Notification, can be excluded, in 
computing the peiiod of limitation. 

In m} own humble opinion, tlieiefoic, I am not in favoui of excluding such 
time and would answei the rpiestiuii in the negative. 

As the matter, howe\ei, is not fice fiom leasonable doulit and a wiong 
decision on the point may he of consideialdc conscciucnce to moie than one 
litigant, I have veiituied undei Oidei XL VI, Paile 1, to make the said lefeience 
foi fa\ our of decision on the point by then Loi dsliips. 

S. S. Palkar, Governmeut Pleader, for tlie plaintifl'. 

Cr. S. JRao {amicus cnrice), for tlie defendant. 

Shah, J. : — The facts are stated in the reference. The 
(question suhinittcd for onr opinion is wliether the 
plaintiff is entitled to deduct the time between his 
application to the Conciliator and the termination of the 
Conciliation system in the District (/. e., from 28th 
March to 30th May 1913). 

As no certificate is granted by the Conciliator, it is 
quite clear that section 48 of the Dekldian Agriculturists’ 
Relief Act has no application. There is no other statu- 
tory pj'ovision corresponding to section 48 to cover a 
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case of this kind. The period of limitation applicable, 
therefoi-e, would be tlie period prescribed under the 
Limitation Act, unless the plaintiff could claim to have 
an extension of the time in any other way. 

It is clear that the plaintiff’s suit would be in time if 
filed on the 31st May 1913. The local Government 
cancelled the appointments of Conciliators in the District 
with effect from the 30th May 1913. The plaintiff had 
made his apiDlication to the Conciliator for a certificate 
which it was obligatory ux)on him to obtain at the time. 
Up to 30th May 1913, he could not have filed his suit 
witliout a certificate from a Conciliator. All of a sudden 
by the Government Notification he was called upon to 
file his suit on the 31st May, which it was pi'actically 
impossible for him to do. Under these circumstances we 
think the plaintiff is clearly entitled to the benefit of the 
rule that where the law creates a limitation, and the party 
is disabled to conform to that limitation without any 
default in him, and he has no remetly over, the lav/ wdll 
ordinarily excuse him. But this rule is subject to the 
limitation that it will excuse him so far as it is necessaiy 
and not beyond. The cases of Maijc,- v. Harding^^'^ and 
The Queen v. Justices of Suvrey^^'' are fail' illustrations 
of the application of this principle under somewhat 
different circumstances. 

The plaintiff in this case would be entitled to such 
extension of time as would be necessary to secure him a 
reasonable opportunity to file the suit in time, which it 
became practically impossible for him to do in vii'tue 
of the Government N otification. It is not possible to 
lay down any general rule as to what period would be 
sufficient to constitute a reasonable opportunity. It 
must depend upon the circumstances of each particular 
case, which must be duly proved. Thus though the 
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plaintifE in this case is not entitled to deduct the time 
from 28th March to 30th May 1913, he is entitled to such 
extension of time as may be necessary to give him a 
reasonable oiDportunity to enable him to tile the suit in 
time. 

We are indebted to Mr. G. S. Eao for liaving argued 
the case on behalf of the defendant at our request. 

Ordor according ly. 

E. E. 


CIVIL REFERENCE. 

Before Mr. Justice Heaton and Mr. Justice Sliah. 

BUPCHAND MAKUNDAS, Plaintiff th MUKUNDA 
MAHADEV, Defendant. 

Limitation — Limitation Act (IX of 1908), section 4 — Exclusion of time — 
Certificate of conciliator — Time tahen up in oltaining conciliator'’ s certi- 
ficate — Abolition hij Government of the conciliation system — Closing of the 
Court during vacation — Suit filed on the opening day is suit filed in time — 
Dehhhan Agriculturists' Relief Act (XVII of 1870), section 

The plaintiff advanced money on two bondb which became due on the 24th 
February 1910. He applied for a conciliator’s certificate on the 13th February 
1913 and obtained it on the 26th April 1913. From the 28th April to the 
8th June 1913 the Court was closed for the Summer Vacation. In the mean- 
while, Government abolished the conciliation system with effect from the 30th 
May 1913. The plaintiff filed the present suit to recover the money on the 
9th June 1914 and claimed to exclude the time taken up in the conciliation 
proceedings : — 

Held, that the suit, though filed on the 9th June 1913 when the conciliation 
system was abolished, was substantially one to which the provisions of 


Civil Beference No. 15 of 1913. 
t The section runs as follows : — 

48. In computing the period of limitation prescribed for any such suit or 
application the time intervening between the application made by the plaintiff 
under section 39 and the grant of the certidoate under section 46 shall be 
excluded. 
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Chapter VI of the Dekkhan Agriculturists’ Belief Act were applicable through- 
out the period of limitation which expired during the vacation, and the 
plaintiff was, therefore, entitled to deduct the period between his application 
and the grant of the ccrlificate. 

Held aibO, that assuming that section 48 of the Dekkhan Agriculturists’ 
Belief Act did not apply, as the plaintiff’s suit would be strictly in time up to 
a certain date during the vacation, on which day he could not file it as the 
Court was closed, he could file it on the re-opening of the Court under section 4 
of the Limitation Act. 


1914. 


Bupghand 

Makundas 

V. 

Mukunda 

Mahadev. 


Held further, that wdien the law had created a limitation, and the party had 
been disabled from confirming to that limitation without any default in him, 
and he had no remedy over, the law would ordinarily excuse him. 


This was a reference made by M. N. Clioksi, Addi- 
tional First Class Subordinate Judge of Dliulia. 

Tlie reference was in the following terms : — 

The plaintiff Bupchand Makundas has filed the suit to recover Bs. 300, 
principal, and Bs. 159-12-0, interest, on two bonds dated the 3rd December 
1908. The bonds are payable on 24th February 1910. The suit was filed on 
9th June 1913. This Court was closed on account of the Summer Vacation 
from 28th xipril to 8th June 1913, both da^'^s inclusive. The plaintiff applied 
to th(5 conciliator for a certificate under the Dekkhan Agriculturists’ Belief Act 
on 13th February 1913 and obtained the certificate on 26th April 1913 (see 
Exhibit 4). 

The question for decision is, whether the suit is in time ? IMy opinion is in 
the negative. 

Beasoks. 

When the suit was filed on 9th June 1913, the conciliators were abolished 
by Goverumeut Notification No. 3478, dated the 10th May 1913, and so there 
being no conciliators on the date of suit, no conciliator’s certificate was neces- 
sary under section 48 of the Dekkhan Agriculturists’ Belief Act, and so the 
period intervening between the dates for applying for and obtaining the 
certificate could not be excluded. 

Bui the plaintiff applied for the certificate before the suit was time-barred, 
and also obtained the certificate at a time when such certificate was necessary. 
His period of limitation expired during the vacation, if the period before the 
conciliator be excluded. The suit is therefore not free from doubt, and so 
I refer the above question for the opinion of their Lordships. 

S hah , J. -. — On tlie facts stated in tlie reference, we are 
clearly of opinion tliat the suit is not time-barred. 
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Tlie plaintifiE applied ior a certificate and obtained it 
at a time when tlie conciliation system was in existence 
and when under the provisions of the Dekkhan Agri- 
culturists’ Belief Act it was incumbent upon him to 
obtain such a certificate. He could have filed the suit 
in time and claimed the benefit of section 48 of the 
Dekkhan Agriculturists’ Belief Act, had it not been for 
the fact that the Court 'was closed for the fcsuininer 
Vacation from the 28th April to 8th June 1913. He 
filed the suit on the opening day after the vacation. 
The incident of the Local Grovernment having cancelled 
the appointments of the conciliators on the 10th May 
with effect from the 30th May 1913 cannot make any 
difference in the pdaintiff’s position. The suit, though 
filed on the 9th June when the conciliation system was 
abolished, 'was substantially one, to which the provisions 
of Chapter VI of the Dekkhan Agriculturists’ Belief 
Act were applicable throughout the period of limitation 
wliich expired duiing the vacation. Tlie plaintiff is 
accordingly entitled to deduct the period between his 
application and the grant of the certificate. 

Assuming, however, that section 48 of the Dekkhan 
Agriculturists’ Belief Act does not apply, as at the date 
of the suit there were no conciliators in the district, it 
is clear that the plaintiff’s claim is still in time on 
another ground. On the facts the position is clearly this 
that the plaintiff’s suit would be strictly in time up to a 
certain date during the vacation, on which day he could 
not file it as the Court was closed. He could file it on 
the re-opening of the Court under section 4 of the 
Limitation Act. But by the Government notification 
tlie whole position was changed, and it became 
Impossible for the plaintiff to file his suit in time. It 
is clear that the law does not compel a man to do that 
which he cannot possibly perform. Under the circum- 
stances we think the proper rule to apply is that when 
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the law creates a limitation, and the party is disabled 
to conform to that limitation, without any default in 
him, and he has no remedy over, the law will ordinarily 
excuse him. The facts in this case clearly entitle the 
plaintifC to he excused. 

Order accordingly. 

B. E. 


APPELLATE CIVIL. 


Before Mr. Justice Beaman and Mr. Justice Hayward. 

The Firm of DOLATRAM DWARKADAS (original Plaintiff), 
ArpLioiNT, 'y. THE BOMBAY BARODA AND CENTRAL INDIA 
RAILWAY COMPANY (original Defend 4.nt), Opponent. 

Rail way receipt — Mercantile document — Title — Endorsee — Interest 
in the goods — Action for damages. 

A railway receipt is a mercantile document of title and the endorsee of the 
receipt has sufficient interest in the goods covered by it to maintain an action 
against the Railway Company for damages in respect of the goods covered 
by the receipt. 

Amerchand & Co. v. Ramdas Ylihaldas followed. 

Application under the extraordinary jurisdiction 
(section 115 of the Civil Procedure Code, Act V of 1908) 
against the decree of G. V. Saraiya, Judge of the Court 
of Small Causes at Ahmedahad, in' ‘Civil Suit No. 3040 
of 1912. 

Suit against a Railway Company to recover damages. 
The facts necessary for the purpose of this report were 
as follows : — 

On the 18th June 1912 one Sukhdin Ramlal consigned 
115 hags of wheat from Rahimahad, a station on the 
Oudh and Rohilkhand Railway, to Ahmedahad, a station 
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^ Application No. 234 of 1913 under the extraoi dinary jurisdiction. 
CD (1913) 38 Bom. 255. 
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on the Bombay Baroda and (Jentrai India EaiJ\Yay. 
The goods were consigned by Sukhdin to self, hnl he 
made an endorsement on the Eailway receipt stating 
that the goods should be delivei’ed io one Narandas 
Lakrihmandas. T'he receipt Y\as endorsed by Narandas 
in favour of the iilaintift Dolatram Bwarkadas. 

The plaintiff iiaid the height at Ahmedabad on the 
4th July 1912 and signed the delivery book. He was 
allowed to take away the goods on the 19th idem on 
payment of Es. 25-7-0 as demurrage. He then took 
delivery of 96 bags and refused to take the remaining 
19 bags on the ground that they appeared to have been 
torn and empty and were not weighed by the station 
master of Ahmedabad though requested to do so. 

The plaintiff brought the present suit to recover from 
the defendant Eailway Company Es. 277-13-6, that is, 
tLe value of the 19 bags of wheat including the amount 
of demurrage whicli was alleged to have been illegally 
levied. 

The defendant Eailwa}" Company contended inter 
alia that the plaintiff being nierety a commission 
agent was not entitled to maintain the suit. 

The Small Cause Court Judge inised some issues of 
facts and recorded his findings thereon, but on the 
whole dismissed the suit on the ground that it was not 
maintainable by the plaijitiff as he was a commission 
agent and as such could have no interest in the wheat 
not delivered. 

The plaintiff preferred an application under the 
extraordinary jurisdiction (section 115 of the Civil 
Procedure Code, Act V of 1908) urging inter alia that 
even as commission agent the plaintiff was entitled to 
bring the suit, that the Eailway receipt being an 
instrument of title and having been duly endorsed in 
plaintiff’s favour, the defendant was bound to deliver the 
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consignment on production of the said receipt by the 
plaintiff, that the defendant having chosen to accept 
the freight and demurrage from the plaintiff and having 
taken his signature in anticipation of the delivery to 
him, was not entitled to refuse delivery and that the 
defendant haAung by its acts recognized the plaintiff 
as the person entitled to take delivery was estopped 
from contending that it w^as not liable for failure to 
give the delivery. 

A ntle nisi v/as issued winch required the defendant 
to show cause whj’- the decision of the Judge should 
not be sot aside. 

G. N. Thakore appeared for the applicant (plaintiff) 
in suj)port of the rule. 

Binning with Craivfond, Broivn Go. appeared for 
the opponent (defendant) to show cause. 

Beaman, J. : — After having given this nice question 
our most careful consideration we think that in view 
of the recent decision of this Appeal Court in Amer- 
chmid Co. V. Bamdas Vi thaldaA^\ it must be taken as 
settled law that a railway receipt is a mercantile docu- 
ment of title. That being so, we think it necessarily 
follows that the endorsee of such a railway receipt has 
suflicient interest in the goods covered by it to maintain 
an action of this kind. Wo are, therefore, of oj)inion 
that the decision of the Subordinate Judge with Small 
Cause Coui’t poAvers was not according to law. Revers- 
ing his decision upon the point Just mentioned we 
agree with his findings of fact, and now order that the 
decree be made in the plaintiff’s favour in the terms 
of those findings. The defendant Oomiiany must pay 
all the costs. 

Decision reversed 

G. B. B. 
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Ju7ie 15. 


Before Mr. Justice Beaman and Mr, Justice Hayward. 

BANDOG KRISHNA KULKARNI (original Plaintiff- Applicant), 
Appellant, NARSINGRAO KONHERRAO DESHPANDE and 
ANOTHER BY VAHIWATDAR COURT OF WARDS, THE COLLECTOR OF 
BBLGAUM, AND ANOTHER (ORIGINAL DbFENDANT-OpPONENTS), RE- 
SPONDENTS.* 

Civil Courts Act (XIV of 1869), section 32 — Civil Procedw^e Code (Act V 
of 1908), section 37 — Dem^ee — Court of Wards made party after decree — 
Execution — Jwdsdiction cf the Court to execute Its oimi dec^'ee. 

The Court which passed the decree has jurisdiction to proceed witli the 
execution notwithstanding that after the decree the Couit of Wards has 
become a party to the execution proceeding. 

Gopal Apaji v. Keshavrao Konherrao^^\ followed. 

First appeal against the decision of B. E. Koppikar, 
First Class Subordinate Judge of Belgauin, in execution 
of a decree under darkbast No. 443 of 1909. 

Tlie plaintiil Bandoo Krishna Kulkarni obtained a 
decree, No. 434 of 189 7, against the defendants Narsingrao 
Konherrao Deshpande and Keshavrao Konherrao Desh- 
pande in the Court of the First Class Subordinate 
Judge of Belgauin for the recovery of a certain sum. 
After the decree was passed the Collector of Belgaum 
took charge of the defendants’ estate as Court of Wards. 


First Appeal No. 76 of 1913. 

0) First Appeal No. 29 of 1913, Unrepurted. The said iinroported first 
appeal was heard by Scott, C. J., and Batchelor, J., and decided on the 
30th September 1913. The judgment was as follows : — 

Scott, C. J. : — We see no reason why the Subordinate Judge should not 
have executed the decree which he had passed. We think that the learned 
District Judge has unnecessarily added to tlie successful plaintiff’s costs by 
dismissing his darkliast, wdien lie came to the conclusion that his A?as not 
the Comfin which the decree should be executed. Acting under section 151 
of the Code we set aside the order of dismissal and direct that the darkliast 
be returned for presentation to the Subordinate Judge for execution. Costs 
throughout to be costs in the darkliast. 
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Subsequently the plaintiff Raving applied for the 
execution of the decree, the Collector of Belgaum in his 
capacity as the Court of Wards 'was joined as a party 
to the execution proceeding. The First Class Subordi- 
nate Judge dismissed the darkhast for execution on 
the ground that he had no jurisdiction to entertain it 
under section 32 of the Civil Courts Act (XIV of 1869). 
The Subordinate Judge further reliedupon an unreported 
judgment of the High Court under the extraordinai'y 
jurisdiction in Civil Application No. 58 of 1911 in 
which it was held “ that suits to which the Court of 
Wards is a party cannot be heard by the Courts of 
Subordinate Judges ”. 

Against the said order of dismissal the plaintiff- 
applicant appealed. 

Jay ant G. JRete for the appellant (plaintiff-appli- 
cant) : — The lower Court erred in referring us to the 
District Court. Section 32 of the Civil Courts Act 
applies to the institution of suits and not to proceedings 
in execution. When the present suit was tiled, the Couj’t 
of Wards was not a party to it. Therefore the Court of 
the First Class Subordinate Judge had jurisdiction to 
entertain it and that jurisdiction was not taken 
away because the Court of Wards was sul)sequently 
made a party in the execution proceeding : Hari 
Goviml V. Narsingrao Konherrao^^\ Gopal Apaji 
V. Kotiher7'ao^^\ An application for execution is not 
a suit but a proceeding in the suit : Venkata Chand- 
rajppa Nayanivaru v. Venkatarama Reddi^^'^. 

N. A. Shivcsiwarkar for the respondents (defend- 
ant-opponents) : — The Court of Wards being joined 
as a party to the execution proceeding, the jurisdiction 
of the Subordinate Judge to entertain the darkhast for 
execution was ousted. Section 37 (6) of the Civil Pro- 
cedure Code lends support to our contention." If the 

W (1913) 38 Bom. 194. W See note to ante p. 062. 

(1898) 22 Mad. 256. 
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Court of Wards liad been made a party to the suit the 
Subordinate Judge could not have entertained the suit 
at all under section 32 of the Civil Courts Act. 

Beaman, J. The only question arising in this Firsi 
Appeal is whether the Court of the Subordinate J udge 
had jurisdiction to proceed with the execution of its own 
decree. When the suit was instituted no Government 
servant was a party to it, and it was not imtil after 
the decree that tbe Court of Wards was added. In 
terms, therefore, section 32 of the Civil Courts Act does 
not apply. But it is contended inferentially with 
reference to section 37 of the Civil Procedure Code that 
where a party is added in execution, who, had he been 
a party when the suit, wherein the decree was passed, 
was instituted, would have deprived the Court of its 
jurisdiction, that Court ceases to have jurisdiction for 
all puiqioses of executing its own decree. That conten- 
tion gained some colour from section 37. But we fin d 
that the facts here cannot be distinguished in anj’’ 
material particular from the facts in Gopal Apaji v. 
Keshavrao Konherrao^^\ where a Bench of this Court 
decided that the Court which passed the decree had 
jurisdiction to proceed with the execution, notwith- 
standing that after the decree the Court of Wards had 
become a party to the execution proceeding. And we 
see no reason to doubt that that case was correctly 
decided, nor why by giving a different decision hero 
on the same facts we should encourage uncertainty 
and a conflict of opinion. We, therefore, think that 
the present apiieal must be allowed, and the Court below 
be directed to proceed with the execution of the decree. 
The appellant must have the costs of this apiieal. 

Appeal allowed. 

G B. E, 

See note to ante p. 662. 
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Before Mr. Justice Heaton and Mr. Justice Shah. 

DAJI BABAJI SAW ANT and others (original Plaintiffs), Appellants, 
V . SAKHAEAM KEISHNA KFLKAENI (original Defendant No. 1), 
Kespondent.*^ 

Civil Procedure Code {Act V of 1908'), Order XLI, Rule 27 — Appellate Court — 
Admissio7i of fresh evidence — Practice regardmg admission. 

Where an appellate Court desires to admit fresh papers in evidence, under 
Eule 27 of Order XLI of the Civil Procedure Code (Act V of 1908). it must 
record its reasons in vuiting for doing so and admit them formally in evidence. 

Second appeal from the decision of V. G. Kaduskar, 
Additional First Class Subordinate Judge with 
Appellate Powers at Ratnagiri, reversing the decree 
j)assed by E. F. Rego, Subordinate Judge at Malvaii. 

Suit for declaration. 

The j)lainti£[s sued for a declai’ation that certain lands 
belonged to them. The declaration w^as granted by the 
Subordinate Judge. 

The defendant appealed. On appeal, the Court sent 
for, at the plaintiffs’ instance, certain papers in a 
revenue inquiry concerning the lands. The papers 
were not formally exhibited in the case, nor were any 
reasons recorded for having sent for the papers. The 
Court proceeded to weigh rhis now^ evidence along with 
Oilier evidence in the case and dismissed the suit. 

The jhiintiffs appealed to the High Court. 

D. TF. Pllgaokar for the aiipellants. 

yUkanlha Atmaram for the respondent. 

Shah, J. : — The main point argued in this appeal 
relates to the question of the admissibility of certain 
evidence which the lower appellate Court considered 
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for tlie first time in appeal. Tliat evidence consists of 
certain papers relating to a revenue inquiry. During 
tlie course of the argument we were led to think that 
these papers were looked at and considered by the 
Court without the knowledge and consent of the 
present appellants. It turns out, however, that these' 
papers were sent for expressly on the application of the 
ifiaintiffs, and the pleaders on both sides w’ere hearti 
after these papers were received and before the 
judgment "was pronounced. No objection has been 
taken to this procedure in the memo of appeal to this 
Court. Under these circumstances it is quite clear that 
so far as the present appellants are concerned, they 
have no just grievance at all as regards the procedure 
adopted by the lower appellate Court with reference to 
these papers. 

At the same time we think that it was necessary tor 
the lower appellate Couj't to have complied with the 
provisions of Eule 27 of Ordei’ XLl before taking these 
papers into consideration ; and if it thought, either 
with the consent of the parties or on the application ot 
any one of the parties, that there was sufficient gj'ound 
to admit these papers, the reasons for admitting them 
in evidence should have been stated, and they should 
have been formally admitted in evidence. The lowei- 
appellate Court no doubt acted improperly i]i consider- 
ing the papers without formally admitting them in 
evidence. But having regard to the facts which we 
have already mentioned, it is quite cleu]- that the 
appellants cannot be allowed to object to the procedure 
which they invited the Court to adopt. 

On a consideration of the whole evidence in the case, 
including these papers, the lower appellate Court has 
come to definite conclusions on questions of fact, vis., 
that the plaintiffs have not proved their title, and that 
the defendant has been in possession of the lands for 
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over twelve years in’ior to the date of the suit. Tliese 
findings must be accepted. On these findings it is 
quite cieaj* that the decree passed by the lower appellate 
Court is proijei'. 

We, therefore, confirm the decree of the lower appel- 
late Court with costs. 

Drcire voiifii-ivPcL 

R. R. 

ORIGINAL CIVIL. 


Before J//*. Jiif^iice Matleocl. 

Messrs. KING. KING Sc. Co. (original Pl vintifts i vno DErnBC-HoLOEBs), 
Kespondents, V , MiTOR F. D. DAVIDSON (ork Deirndant vnd 
Judgment-debtor), Applicant.' 

Ctrll Procedure Code (Act V of 1908), section 60, clause 2 (h) — Army Act, 
1881 (41 cO 46 Viet., c. 68), sectmis 136 and 190, caih-section 8, as amended 
hy Army (Annual) Act, 1896 (68 A 69 Viet., c. I), section 4 — Officer on 
the Tndia7i Staff Corps — Money decree — Execidio^i — Salary 7iot liable to 
aUac}ime7it . 

Messrs. K. K. & Co. filed a suit and obtained a flec.rec for a sum of money 
against Major D., an officer in the Indian Army. They subsequently attached a 
moiety of that officer’s pay under Cider XXI, Rule 48, of the Civil Procedure 
Code and in puisuancG of such attachment the Deputy Controller of Military 
Accounts remitted such moiety to the Sheriff of Bombay who had paid out a 
portion of the moneys received hy him under Messrs. K. K. & Co.’s attachment 
and had in his hands a furthei sum which in the ordinary course would have 
been paid out likewise, when Major D. took out a summons calling on the 
plaintiffs to show cause why their attachment should not be raised and the 
sums recovered thereunder refunded. 

Held, that Major D. under section 190, sub-section 8, of the Army Act, 
1881, was an Officer of His Majesty’s Regular Forces and under section 136 of 
the Army Act, 1881, and sectiop 60 of the Code of Civil Procedure he was 
entitled to receive his pay without any deduction and that the attachment must 
be raised and that the Sheriff must pay to Major D. the sum received by him 
under the attaclmient and not yet paid away. 
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VelcJiruid v. BourcJaeA^'^, applied. 

Field, ho^^Lvcr, that, as the moneys actually paid out to the exeeiition 
cieditoi', had not heen paid out uiidei cotTcion or undei a misitdvC of fact, 
thoDi!,^^ possibly under a unmake of law, Major D. was not (Tititled to a lefund 
o£ su(h moneys. 

On tliG 25tli of Jaly 1911 Ihe plaintiffs io ttiis suit 
offtainecl a decree against the defendant, then a Captain 
in the Indian Army, in tlio High Court of Bombay for 
payment of a sum of money and costs. Tlie defemlant 
having failed to pay, the plaintiffs obtained an order 
underOrdej- XXT, Rule 48, for tlie attachment of a moiety 
of the defendantls pay as it accrued dne from time to 
time, notice of wliich order was sent to the Deptity 
Controller of Military Accounts, 5th (Mhow) Division, 
as the office]’ whose duty it was to disburse the defend- 
ant’s salary, and that officer from time to time remitted 
to tlie Shej'iff of Bombay a moiety of the defendant’s 
salary. Snljsecjuently Messrs. Amerchand Hazarimal 
k Co., a Marwari fu'in, who had obtained a decree against 
the defendant in Civil Suit Xo. 2!}() of 1907 in the Coni’t 
of the Eii'sl Class Subordinate .Tudge at Poona, applied 
for and obtained an order under section 78 of the Code 
of Civil Procedure for the rateable distribution of tlie 
moneys in the hands of the Shei’iff. 

A portion of the iuoneys received by the Sheriff’ was 
paid out by him under the plaintiffs’ attachment and a 
portion remained in the possession of the Slierifif. On 
the 24th of January 1914 the defeiidant issued a summons 
against the plaintiffs to show cause why the attachment 
levied by them on the defendant’s salary shoukl not be 
raised and why all moneys recovered undei- the said 
attachment sliould not be refunded to the defendant 
and* why the Sheriff should not repay to the defendant 
the moneys realised under the said attachment and 
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wliicb. had. not yet been distributed between tlie 
plaintiils and tlie other judgment-creditors. 

The sirminons was argued on tlio 2nd ol February 
1911. 

Nicholson, for the plaintihs-respon dents. 

Moos, for Messrs. Ainerchand Hazarimal & Co. ; — The 
defendant is an army officer and therefore his pay can- 
not be attached : see Velchand v. Bourchier'-^K 

The moneys in the hands of the Slieriff must be 
refuntled. 

But as regards tbe return of the mone3"s already paid 
to us, the defendant knew of tbe attachment and lias 
made no objecti on n ntll now. Tb e de I'endan t b as allowed 
payments to be made and then alter a year comes forward 
and asks for all previous payments to be refunded. 

The defendant might argue that he did not know 
bis legal rights, and there To rei payment was made in 
mistake of law. Parties cannot afterwards recover : sec' 
Halsbury’s Laws of England, Vol. 21, page 62 ; Pollock 
on Contracts, page 486 ; Aiken v. Shori^^. 

Ini'erarifij, for tbe defendant-ap])licauL, refers to 
Calcutta Trades Association, n. Iiylaiud^'> Watson v. 
Lloyd^*^ ; Colonel Lecky v. Bank of Upper India, 
Liniited^^^ ; Velchand v. Bou)rhie/-^^\ 

Both the Calcutta and Madras cases take no notice of 
the definition of “ Regular Forces ’’ in section 190 of the 
Army Act, 1881, nor of the proviso to section GO of the 
Civil Procedure Code. 

The defendant’s commission is not in the Indian Army 
but in the Land Forces. 

« (1912) 37 Bom. 26. (1896) 24 Cal. 102 

W (1856) 1 H. & N. 210. W) (1901) 25 Mad. 402. 

® (1911) 3.3 All. 529. 
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See Halsbury, Vol. 14, page 32, as setting aside of 
wrongful or irregular execution : see sIho Kfuihaya Lai 
V. Natioiuil Bank df India, LdfiK Payment made under 
the force of execution proceedings is a payment made 
under compulsion and can be recovered I'uclc. 

It is not a mistake of law, it is a case of private light ; 
a private right to have our salary tJS'id to us in full 
without any interference by judgment-creditors. 

Bee Leake on Contract, page 230 : Indian Contract Act, 
section 72. 

The attachment should be set aside from the com- 
mencement unless barred by limitation ; see article 181, 
Limitation Act. The order ought to be that the money 
should be i-eturned to the Sherilf. 

Cayfain. for the defendant-applicant (in Suit No. 290 
of ]907j, refers to In re Smith. Mx pai‘te Broivn'I^. 

Moot, in reply. 

In tliis ca,se the judgment-debtor is asking for his 
money back ; he should be estopped by his conduct. 

Macleod, J.: — Messrs. King, King it Co. obtained a 
decree against Major Davidson, then a Captain in the 
Indian Army, in Buit No. 303 of 1911 on the 2.5th of J uly 
1911 for a sum of Rs. 4,454-15-3 and costs and further 
interest. In execution of the said decree the plaintiffs 
attached a moiety of defendant’s pa 3 % and in pursuance 
of such attachment the Deputy Controller of Militarv 
Accounts remitted to the Sheriff such moietjv There- 
after Amarchand Hajarimal & Co., who had obtained a 
decree against the same defendant in Buit No. 290 of 
1907 in the Court of the First Class Subordinate Judge 
at Poona, transmitted their decree to this Court for 
execution, and applied for rateable distribution between 
themselves and Messrs. King, King & Co., under section 


f*' (19i:b Jl) Cell. 5'J.S. 


pj (188S) 20 0 B n 321. 
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73 of the Civil Procedure Code. Rs. 2,384-2-11 paid to 
tlie Slieriir as aforesaid Lave been rateably di.stributed 
between the two execution plaintiffs. There is now in 
the hands of the Sheriff the farther sum of Rs. 2,979-12-7, 
wliich in the ordinary course would })e distributed in 
like nianncj-. But on the 2()th of .Januai-y 1914 the 
defendant took oirt a summojis in the Poona Suit No. 290 
of 190', calling ui^on the plaintiffs to sliow cause why 
tlie attachment levied by them on tlie salary of the 
defendant should not be raised and why the sum of 
Rs. 2,384-2-11 recovei'ed by the plaintiffs under such 
attachment should not l)e refunded. On the 24th of 
January the defendant took out a similar summons 
against thepiaintiffs inSuit No. 303 of 1911. I adjourned 
the summonses into Court, and they were ai'gued before 
me on the 2nd of February. 

In the face of the decision of a Bench of this Court in 
Velchancl \\ Bourcliier^^K counsel for the plaintiffs 
were unable to contend that the attachment on the 
defendant’s pay could be continued. 1ji that case the 
defendant was an Officer in a British Regiment ; but 
the j-easons given by the learned J udges lOj* their decision 
apply equally to an Officer in the Indiaii Aiiny. In 
Calcutta Irades Association v. jRi/lajuP'> and in LTafso/i 
V. Ltoi/d^^K the defendants were Officers of the Indian 
Staff Corps, and in both cases it was held that there 
\vas a distinction between an Officer of the Indian Staff 
Corps a]id an Officer of the Regular Forces. But no 
refcj'cnce was made to section 190, sub-section 8, of the 
Army Act of LSHl, from which it is clear that Officej-s of 
the Indian Staff Corps or the Indian Ai'iny arc also 
Officers of His Majesty’s Regular Forces. Nor in either 
of those cases was any reference made to sub-section 2, 
sub-clause (h), of section 266 of the Civil Procedure Code 

W (1912) 37 B(im. 26 at p. 31. ( 2 ; (1896) 24 G.d. 102. 

W (1901) 25 Mad. 402. 
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of 1882. TMs lias been repfoduced in section 60 of the 
Code of 1908 which was held in Velchand Y.BourcTtief^^'> 
to be a bar to the Court considering whether an 
Ohlcer in the Army foil within the definition of “ public 
ofiicor ” given in the Civil Procedure Code. Therefore, 
there can be no doubt that the defendant is entitled 
to receive his pay without any deduction, and that 
the attachment levied by the plaintiffs in Suit 
No. o03 of 1911 must be raised. The Sheriff must also 
pay to the defendant the sum of Rs. 2,979-12-7 whicb he 
realized under the attachment and whicb iias not yet 
been distributed between the plaintiffs. 

The cpiestion whethei' the plaintiffs can be ordered to 
refund to the tlefendant what has already been paid to 
them ])y the Sheriff under the attachment depentls on 
whether the money so received by them can be consi- 
dered as havdng been paid by the defendant undei' 
coercion, or money volxinrarily paid under a mistake of 
fact. It was admitted by the defendant’s counsel that 
he had had no objection to Messrs. King, King <1: Co. 
receiving tlie moiety of his pay under the attachment 
levied by them. It was only when he tliscovered that 
the plaintiffs in the Poona suit were obtaining a share in 
that moiety that he decidetl to question the validity of 
the attachment. It must be taken, therefore, that the 
money paid out by the Sheriff was not money paitl undei- 
coercion. Nor was it money paid under a mistake of 
fact. It was paid because the defendant did not choose 
to apply to the Court to r-aise the attachment. If there 
was any mistake in the matter it was one of law, that is 
to say, the defendant must be taken as having under 
mistake considered that the attachment on his jiay was 
permitted by law. Though it is also possible that there 
was no mistake of any sort, the defendant preferring 


W (1912) 37 Bom. 26 at p. 31. 
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that Messrs. King, King & Co. should he paid their debt 
in this manner. Therefore, in my opinion, defendant 
is not entitled to a refund of what has already been paid 
out to the execution plaintiffs. 

It was suggested in argument that the defendajit 
might be estopped from claiming a refund ; and it is 
quite possible that the plaintiffs may have acted upon 
the belief arising from the defendant making no attempt 
to dispute the attachment that he acquiesced in it. But, 
as far as tins- case is coneeraied, there is no evidence on 
which a case of estoppel could be founded. 

Attorneys for tlie plaintiffs: Messrs. Captain and 
Vaidjja. 

Attorneys for ihe defendant : Messrs. Craigie, Bhinf 
and Caroe. 

H. S. C. 


APPELLATE CIVIL. 

Before Mr. Justice Beaman a7id Mr. Justice Haynaid 

ARJUNA BIN RAGHU NAROLE (original Opponen'i , Auction-puri ha&eb), 
Applicani', KRISHNAJI VENIMADHAV WALIMBE (original 
Plaintiff), OrpoNENT/" 

CiCil Procedure Code (^Act V of 1908)., sections 68^ 70, Buie 1 J'\ Order XX J, 
Rule 101 — Decree — Erecution hy ColJectoi — Court functus officio for the 
time being — Erliaustion of all the gmrer conferred upon the Collector for 
edeciitiou — 3fatters requiring to he done in erectdion must he done hy the Court 
ichich passed ihe decree. 

Aftei a decree has been trausfeiied to a Collector foi execution, the Com t 
which passed that deciee is for the time being functus offiao for all piiipo^t s 
of execution ; but as soon as the Collector has exhausted all the power u£ 

‘ Application No. 147 of 1913 under the cxtiaordinary jiniMlictiou. 

t Rule 14 framed under section 70 of the Civil Piocedure Code (Act Y of 
1908) is as follows : — 

14. When the piopeity sold is in the occupancy of the judgmient-debtor, 
or of any other person, and .a certificate in respect thereof has been granted 
undei the last preceding rule, the Collector oi other official aforesaid shall, on 
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execution eonfencd upon liira by Riile 14 nndcr section 70 of ibe ( i\ il 

Procedure Code (Act V of 1908), then any niatteis icciniiing to be done, end * 

usually le^aicled as in execution, innst be done by tb(‘ Cmnl A\bicb iinnlo ibe 
decree. 

F^fa V. lefeircd to. 

Application nncler tlic cxtraoiRmaiy jurisdiction 
(section 115 of the Civil Procedure Code, x\et V of 1908) 
against the oi’dcr jiassed hy V. N. Ralinrkar, First Class 
Snbordinatc Judge of Satara, m Miscellaneous .Viiplica- 
tion No. 2 of 1913, in an execution proceeding. 

^ The lU'oceeding in execution of a decree was trans- 
fei’redhy the Court of the First Class Rnbordinate .Turlge 
of Satara to the Collector under section 08 of the Civil 
Procedure Code, x4.ct V of 1908. 

The Colled 01 ' in due course sold ceiluin property in 
execution and granted a certificate of sale to the auction- 
purchaser Arjnna bin Ragbii Narole and put him in 
possession by dispossessing a third party named 
Krishnaji. Krislinaji, thereupon, applied to ibe First 
Class Subordinate Judge for being restored to pos.session. 

The Subordinate Judge granted the apjdication on the 
following grounds : — 

The fipplicaiit is disposse^^Rl His title is <len\eil iicin a s ik deetl siilis* - 
(piPiit to the moib2;diAe oii mIikIi the decree 5\as olitdined Tln‘ appln iiit was 
in actual possession His salt‘-dA(Ml was ie£»isteiod. IH s not i pait\. The 
auction -piirdias^i cannot oust the applicant otbeiwis'' tb.in in due coms( <>1 iaw. 

The application is allowed with costs 

Against the said ordej- the auction-purchaser ]n’ofei'red 
an application under the extraordinary jurisdiction 

application b\ the puicliaser, oidei delneiy to be made b\ ]>iittiinn Ihe 
purchaser or any peisun whom ho ma^ appoint to iec(u\e deln(i\ on his 
behalf in posst‘^sion of the piopeitv , by piocIaiiinm> to the oceup int by hcMt 
of drum, oi in siicli otlicr manner as inav be customan , at some convenient 
place, that the mteicst of the jud^ment-delitoi has been trausfeiied to tlie 
purchaser ; and, if need bo, hy remowng an}" poison wdio reXuses to \acate the 
same 

^9 (190b) 31 Bom. 207, 


VOL. XXXYIIL] BOMBAY SERIES. 


675 


(section 115 of the Civil Procedure Code, Act V of 
1908) and a rule nisi was issued requiring the plaintiff Amuna bin 
to show cause why the order of the Subordinate Judge Raqhu 
should not be set aside on the grounds inter alia that KaiiiiNAn. 
the lower Court had no jurisdiction to make the order 
in execution and that the execution proceeding having 
been transferred to the Collector, the Collector alone 
could pass any order that might be necessary. 

Jayakar with K. N. Koyaji for the applicant (auction- 
purchaser) : — The execution proceeding having been 
transferred to the Collector, he alone had jurisdiction 
to deal with matters arising in execution under the 
Rules made under section 70 of the Civil Procedure Code : 

Ragho Olianclramo v. Hanmati Gliandrarao^^'> . It 
would be disastrous if the Collector and the Court should 
both carry out the execution proceeding simultaneously. 

Sections 68 to 70 of the Civil Procedure Code empower 
the Collector to carry out the execution : Muhammad 
Said Khan v, Payag Sahid^h Under the Rules under 
section 70 the Collector has to hear claims, etc. If the 
Collector dispossesses a third party, he can undo his 
own act. The Court has no jurisdiction. 

Oadgil with D. R. Patvardhan for the opponent 
(plaintiff) : — The Collector can only act so far as the 
Rules framed under section 70 of the Civil Procedure 
Code permit. He cannot act beyond them : Pita v. 
ChunilaPh 

Jayakar in reply -. — The case relied on has no applica- 
tion. It was a case of setting aside a sale and Rule 17 
especially provides that the applicant should be 
referred to the Civil Court. 

Beaman, J. : — A decree was sent to the Collector for 
execution under section 68 of the I'iAil rrocednre Code. 

« (1913) 37 Bom. 488. ® ( 1894 ) I 6 All. 228. 

(3) (1906) 31 Bom. 207. 
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The Collector appears to have put up the property of 
the judgment-debtor for sale, to have sold it, and given 
the purchaser a sale-certificate. Thereafter the present 
opponent, claiming to be in possession in his own right, 
appears to liave obstructed the auction-purchaser, and 
the Collector removed him, as he has power to do, under 
Rule 14 made under section 70 of the Civil Procedure 
Code. Thereupon the opponent went to the Court 
which passed the decree and obtained from it an order 
under Rule 101 of Order XXI. Against this the present 
applicaiit, the auction-purchaser, has moved this Court 
in the exercise of its extraordinary jurisdiction to dec-lare 
tliat the Subordinate Judge’s oj'der under Order XXI 
Rule 101 was made, in the circumstances stated, without 
jurisdiction. I think that the true answer to the ques- 
tion which arises here, a question which must frequently 
arise in similar cases, is that the execution entrusted to 
the Collector was completed and must have been 
completed befoj-e tlie Court which made the decree 
could properly be iiiAdted to make oi' cej‘tainly befoiv it 
could properly liave made any order under Rule 101. 1 
agree that in principle there could not be two Courts 
executing the same decree at the same time, and this 
appears to me to have been the reason underlying 
Burkitt, J.’s decision in Muhammad Said Khan v. 
Payorj Salm^h But when we examine the Rules framed 
under section 70, and it is under those Rules alone that 
the Collector exercises his powers, it will be seen that 
in the execution of the decree he is authorized to do a 
certain number of necessary acts, while on the other 
hand his powers are much less extensive than those 
conferred upon an ordinary Court executing its own 
decree under Order XXI. So that while I do not demur 
to the principle I have stated, namely, that after a 
decree has been transferred to a Collector the Court 
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wHch passed that decree is for the time being functus 
officio for all purposes of execution, I also say that as 
soon as the Collector has exhausted all the power of 
execution conferred upon him by Rule 14 framed under 
section 70, then any matters requiring to be done, and 
usually regarded as in execution, such as those provided 
for in Rules 97 to 103, for example of Ordec XXI, must be 
done by the Court which made the decree. Otherwise 
there might certainly arise situations in which parties 
have suffered wnnug at the hands of a Collector tied 
down by the Rules conferring upon him very restricted 
powers, and yet be entirely without redress. This can 
never have been the intention of the legislature, and 
were authority needed, I might refer to a decision b5’- 
Sir Lawrence Jenkins to which I myself was a party in 
Pita V. Chmiilal^K There again, I think, the reason is 
precisely and accurately stated by the learned Chief 
Justice and that reason will certainly cover the present 
case. We are, therefore, of opinion that the order 
complained of wms not ultva vires but made in the 
exercise of jurisdiction vested in the learned Judge who 
made it, and was very properly made. The rule must, 
therefore, be discharged with all costs. 

Hayward, J. : — This application raises the question 
whether a Collector’s order dispossessing a third party 
in execution under Rule 14 of the Rules in force under 
section 70 of the Civil Procedure Code can be called in 
question by that third party by application to the Court 
under Rules 100 and 101 of Order XXI of the Civil 
Procedure Code. 

The powers of the Collector in execution must be 
looked for either in schedule III or in the Rules in force 
or framed under section 70 of the Code. Where powers 
are conferred on the Collector the effect is to oust the 
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Jurisdiction to tliat extent of the Court as provided by 
sub-section 2 of section 70 of the Code. Now tlie 
Collector lias been granted power to dispossess third 
parties in execution under Rule 95 of Order XXI of the 
Code by the inclusion of that provision in Rule 14 in 
force under section 70 of the Code. But the Collector 
has not been granted power to hear the gi’ievances of 
third parties after being so dispossessed in execution 
under Rules 100 and 101 of Order XXI of the Code. This 
power must, therefore, be deemed to have been left with 
the Court and not to have been taken away under sub- 
section 2 of section 70 of the Code. “ If the power has 
by rules been vested in the Collector, then it is exercis- 
able by him and not by the Court. If that power has 
not been conferred on him, then . . . the power must 
continue still to be exercisable by the Court,” as was 
stated by Jenkins, C. J., in the case of Pifa v. Cliunilal^\ 

The rule on tliis aiiplication must, therefore, in my 
opinion also, be dischai’ged with costs inasmuch as it 
proceeds on the alleged wmnt of jurisdiction of the 
lower Court. 

Ride discharged. 

G. B. E. 


« (1906) 31 Bom. 207 at p. 217. 
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APPELLATE CIVIL. 

Before Mr, Jiistiee Beaman and Mr. Justice Ilayirard. 

YENIDAS KAPtANDAS and others (original Plaintiffs). Appellants, o . 

BAI HARI AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS. 
Bhagdciri Act (Bombay Act Y of 1862)^ section oP) — Bliag — Permanent tenancy 
of lands in existence prior to the passmg of the Bhagdari Act (Bombay Act V 
of 1862) — Alienation by permanent tenant — Death of the aUeno't — Inter- 
vention by Collector — Eviction of the alienee — Alienation by permayient 
te^iant 7iot nidi and void. 

Til a Bliag a person, wlio claimed to be a peniianeut tenant and who was 
found to be so prior to the passing of the Bhagdari Act (Bombay Act Y oC 
1 HI) 2), sold his permanent tenancy to the plaintiffs. After the death of the 
plaintitfs’ vendor, the Collector intervened under section 8 of the Bhagdari Act 
(Bombay Act V of 1862), removed the plaintiffs and placed the Bhagdar in 
possession. The plaintiffs having brought a suit against the Bliag dar to recover 
possession, 

Second Appeal No. 147 of 1912. 

Section 3 of the Bhagdari Act (Bombay Act Y of 1862) is as follows : — 

3. It shall not be lawful to alienate, assign, mortgage, or otherwise 
charge or incumher any portion of any Bliag or Share^ in any Bhagdari or 
Navwadari village other than a recognized suh-division of such Bliag or 
Share, or to alienate, assign, mortgage, or otherwise charge or incumher any 
homestead, building-site (Gabhan), or premises appurtenant or appendant to 
any such Bhag or Share, or recognized suh-division, appurtenant or append- 
ant thereto, apart or separately from any such Bhag or Share, or recognized 
suh-di\dsioii thereof. 

Any alienation, assignment, mortgage, charge or incuuilirance, contrary to 
the provisions of this section, shall be null and void ; and it shall be lawful 
for the Collector or other Chief Revenue Officer of the District, whenever he 
shall, upon due inquiry, find that any person or persons is or are in possession 
of any portion of any Bhag or Share of any homestead, building-site 
(Gablian), or premises appurtenant or appendant to such Bhag or Share in any 
Bhagdari or Narwadari ■village other than a recognized sub-division of such 
Bliag or Share, in violation of any of the provisions of this section, 
summarily to remove him or them from such possession, and to restore the 
possession to the person or persons whom the Collector shall deem to be 
entitled thereto ; 

aii<l any suit brought to try the validity of any order or orders which the 
Collector may make in such matter must be brought -within three months 
after the execution of such order or orders. 
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Hekl^ tlint section 3 of the Bluigdai’i Act (Bonihay Act V oE 18G2) was not 
applicable and the alienation to phiintitis was not null and void, tliat when* 
rights vcrc foniul to have existed ])cfoie the Bhagdari Act (Bombay A(*t V oi 
1862) in persons, not themselves Bhagdais oi Narw.ulars, but the locifs o£ 
whose rights fell Avithin Avhat Avere Bhags or shares in tlu' Bhagdari and 
Narwadari Aullage, those rights iicA’cr had been ‘‘ any poition of bhags or sliarcs 
of Bhagdari or Nai'Avadaii Aullage, etc.,” within the meaning of section 3, and, 
therefore, the prohibitions against alien.itions contained in section 3 had no 
applicabilit}’ to that ela.ss of cases. 

Second appeal against tlie decision of B. 0. Kennedy, 
District Judge of Aliinedabad, confiiining tlie decree of 
J. N. Bliatt, Subordinate ,1 iidge of Boi'vSad. 

The plaintiffs sued to I'ecover possession of the land 
in suit and Eutiu'e mesne profits. The plaint alleged 
that one Sakhidas Bechar was a permanent tenant of 
the land in suit and was In possession as such perma- 
nent tenant, that the plaintilfs i)urchased from the said 
Sakhidas his permanent tenancy right for Es. 200 by a 
registeivtl deed dated tire 21tli .lane 1907. tliat the land 
in suit formed part of the Xarwa which stood in the 
name of defend mt 1 in the revenue register, defendant 1 
being the representative of the senior branch of the 
Narwadar family, that the plaintiffs used to pay Es. 40 
on account of the land in the said kliata of the defend- 
ants, that after the aforesaid purchase by the plaintills 
the defendants applied to the Collector of Kaira to be 
placed in possession of the land on the ground that it 
constituted an unauthorized sub-division of iSTarwa in 
the hands of the plaintiffs by reason of their purchase, 
and that the Collector held on the 15th April 1909 the 
purchase by the plaintiffs to be null and void on the 
ground that the land formed an unrecognized sub- 
division of Narwa and placed the defemlants in posses- 
sion on the 8th May 1909. 

The plaintiffs brought the present suit on the 19th 
July 1909 against members of the Narwadar family 
contending that the order of the Collector wars illegal 
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as a permanent tenant was not a Xarwadar and so the 
purchase of the permanent tenancy did not constitute 
an unrecognized suh-division of Narwa. 

The defendants answered that (1) the plaint-land had 
been leased to Sakhidas Bechai* and Jijibhai Bechar, 

(2) the conditions of the lease were that the tenants were 
to cultivate only during their lifetime without power 
to alienate their rights as tenants in case they died with- 
out issue and both the tenants died without issue, and 

(3) the Collector was a necessary party. 

The Subordinate .Judge framed four issues which 
were as follows : — 

1. WlietlicT* the ])]aintil-fs are piircliaseis IVoin a peiiuanent Itnaut of the 
land in suit ? 

2. If so, whether the pei maneiit tenancy comiueiieed before the j)assing of 
Bombay Act V of 1802 V 

?>, Whetlier the Golleetor 's Older deelaimg the alienation in phiiniiffs’ favour 
null anti void and reinoving lliem from posst‘ssiou is illegal? 

4. What order should be passed V 

The Subordinate Judge found on issue No. 3 in the 
negative and dismissed the suit, he being of opinion 
that the findings on issues Nos. 1 and 2 Avere unne- 
cessary, the finding on issue No. 3 being sufficient to 
decide the suit. 

On appeal by the ifiain tiffs, the District Judge put 
the question involved in the appeal thus : — 

A is .1 peniiani'ut tenant of a piece of Luirt fuiiiiiiig pait of a bliag \ntliin 
the meaning of the B )iii!)ay Act V nf 1862, sudi permanent tenancy 
created i>reviou^ to the passing of the lid Act. A sells Ins rights as permanent 
tenant to B. (Jan the Callector set aside siich sale under section 3 of the Act i 

The facts have not been decided on. It is assumed but not proved for the 
present that the tenancy is a permanent tenancy and was created before 1862. 
No new perininetit tenancy can be created it would appear in lihag'daii lands. 

The District Judge, however, held that the fiading of 
the lower Court was correct and dismissed the appeal. 
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The plaiatiffs preferred a second appeal and it was 
argued before the Bench composed of Scott, 0. J., and 
Ohandavarkar, J., on the 30th September 1912 when the 
following interlocutory judgment was delivered : — 

SouTT, 0. J. : — Assuaiiiig that leases to permanent cultivators were recognized 
by custom at tlie time of the introduction of the Bhagdari Act in 1862, there 
would be a presumption that the words prohibiting alienation, assignment, 
mortgage or other charge or incumbrance were not intended to deprive Bhag- 
dars of a customary mode of providing for cultivation, namely by the creation 
of permanent tenancies. (See Raiji Narottani v. P armliottam Glnlhar^^'^ ami 
Government Publication 278, New Series, p. 10, para. 43.) If permanent 
leases are not prohibited by section 3, I do not think the section can cover 
alienations of the leasehold interest. That may be forbidden by custom or by 
express provision but the existence of the custom or provision is a matter of 
evidence. The question was raised by issue 2 in the Sub-Judge’s Court but iu> 
evidence has been recorded. I think the case should be remanded for a hudiiig 
on the following issues : — 

1. Is it customary in Bhagdari villages to cultivate by means of permanent 
tenants ? 

2. If s ), is there any custom limiting the power of the tenant to ali(Uiatc 
his holding ? 

3. Has the Collector by custom any right of interference in the event of 
such alienation ? 

Findings to be returned in three months. 

Parties will be at liberty to adduce evidence on these issues. 

Ohandavarkar, J. : — I concur. 

Oa the remitted issaes the District Judge found as 
follows ; — 

It is customary, that is, common, in Bhagdari villages to cultivate by imuiiiH 
of permanent tenant?, that is, hy hereditary tenants ; (2) There was no uustoiii 
limiting the power of the tenant to alienate his holding ; and (3) The Collector 
had no right by custom of interforeme in the event of such alienation. 

The Diatrict Judge having certified the said findings 
to the High Court, the second appeal was heard by 
Scott, C. J., and Batchelor, J., on the 13th Angast 1913, 


(18S4) 2 Bom. H. 0. E. 231 atip. 235 (2nd Edii.). 
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and tlie following interlocutory judgment was deli- 
vered by — 

SooTr, C. J. : — From the evidence taken upon the remand and discussed ])y 
Mr. Kindersley in his judgment we can see that the question disposed of by 
the lower Courts without the discussion of any evidence, namely, as to the exact 
scope of section 3 of the Bhagdari Act, having regard to the system of culti- 
vation ill Bhagdari Villages, is one of considerable difficulty. The case has 
lieen tried on tlie assumption that the plaintiffs’ transferor is a permanent 
tenant, although evidence Avas led both by the plaintiffs and the defendants, 
and the status of the plaintiffs’ transferor is not admitted. The defendants 
are not willing that the case should be disposed of in appeal upon that assump- 
tion, We think that in the interests of justice the case should be remanded 
for trial uiion the first two issues raiseil ])y Iilr. Bhatt in the Court of first 
instance on the evidence already record(‘d. Findings should be returned within 
3 months. 

Oil tlie reiiiaml tlie District Judge found on the said 
issues that — 

1. The plaiutillV were purelidscrti fi'om a perni.uieiit tenant. 

2. The peniidiieiil teuaney commenced before the pawning oi’ Bombay Act V 
of 1862. 

After the said findings were certitied to tlie Court the 
second appeal was linally argued. 

Gr. K. Parekh for the iiiaintilf-appellants. 

G. N. Thakorc for defendant-respondents 1 — 3. 

Beaman; J . One Saidiidas, claiming to be a per- 
manent tenant of lands in a Bhag, sold his permanent 
tenancy right to the iilaintiffs. The Collector, after the 
death of Sakhidas, intervened under section 3 of Bombay 
Act A" of 18()2, removed the plaintiffs, and placed the 
Bhagdar, now defendant, in possession. The plaintiffs 
tiien brought this suit and the Courts below decided 
against them. 

On second appeal a Bench of this Court consisting of 
Scott, C. .]., and Chanda varkar, J., remanded three issues 
to the lower appellate Court. The first two are interest- 
ing because they indicate clearly enough that at that 
It 671—3 
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time tlie learned Judges were disposed to tLink tiiat if 
permanent tenants existed in tliese Bliagdari anc 
Lrwadari tenures tLeir rights of alienation could only 
be restricted by custom. It might be difficuL ^ 
reconcile that opinion with another decision given 
Scott, 0. J., and Batchelor, J., in Jijibhat v ^afw , 
but for the purposes of this judgment it will be 
sufficient, I think, to confine that case to its ewn 
facts, bearing in mind particularly the com sc o ns 


litigation. 

These three issues having been found upon by the 

lower appellate Court, the first two virtually in favom* 

of the present plaintiffis-appellants, the case came on a 
second time before Scott, 0. J., and Batchelor, J. 
Those learned Judges again remanded two issues to the 

lower appellate Court because in the then state of the 

record it did not appear that it had either been found 
on the evidence or admitted that the plaintiffs’ vendor 
was a permanent tenant. The lower appellate Couit 
has found on the two issues so remanded that the 
plaintiffs’ vendor was a permanent tenant, and that the 
permanent tenancy dated back to a time prior to the 
passing of the Bliagdari Act of 1862. This is clearly 
a finding of fact, and the decision of the case must be 
based upon the vendor of the plaintiffs ha^ i ng been a 

permanent tenant of the land within a Bhag befoie the 

enactment of 1862. Having regard to the policy of thai 
Act expressed in the preamble, and to the general 
reason of its provisions in respect of alienations, wi‘ 
ihinV that it is not necessary to give an absoliiteiy 
literal and verbal interpretation to the ver^ SAM'cping 
language of section 3. But even were that necessary, 
we should still with some confidence hold that on the 
facts found a permanent tenancy precedent to the 
passing of the Act of 1862 was a right in the permanent 


C^) (11)09) 11 Boih L H 090, 
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tenant not described in section 3 by the words “ any 
portion of a bliag or share, etc.” As w^e understand that Venidas 
section, its intention was to iireserve a certain tenure, Naeandas 
called the Bhagdari or Narwadari tenure, and the status Bai iiaki. 
of persons enjoying that tenure, and the means 
devised by the Legislature were clearly intended to 
prevent the dismeinbernient of lands belonging to such 
privileged classes under that tenure. But we think 
that it cannot be said that the mere geographical 
position of the lands held in permanent tenancy before 
the itassing of that Act necessarily i^revents alienations 
of sucli tenancies within either the verbal definition or 
the spirit of section 3. If the learned Judges who first 
remanded this case were right in contemplating'.at least 
the possibility of an existing loermanent tenancy, should 
such be found, being alienable, unless restricted by 
custom notwithstanding the provisions of section 3, then 
there woidd be no difiiculty whatever in holding after 
the iindings of fact on the second remand that the 
plaintiffs' vendor was such a permanent tenant before 
1802, and that no custom has been proved restricting his 
right of alienation. The iDrinciple to which we seek to 
give effect, although it may be difficult to reconcile 
with the single decision 1 have referred to in 
Jijibliai V. Nagji^'^\ is at least intelligible, simple 
and capable of uniform application, and that is, that 
where rights are found to have existed before the 
Bhagdari Act in persons, not themselves Bhagdars or 
Narwadars, but the locus of whose rights fell within 
what are called the Bhags or shares in the Bhagdari 
and Narwadari village, those rights never were “ any 
portion of such Bhags or shares of Bhagdari or Narwadari 
village, etc.,” within the meaning of section 3 and, 
therefore, it will follow naturally that the prohibitions 
against alienations contained in section 3 would have 

W (1909) 11 Bom. L. E. 693. 


686 


THE INDIAN LAV7 REPORTB. [VO];. XX S VI [I. 


1914. no applicability to tbe class ol cases ^ve are describing. 

Venidas It' appears to us that this is clearly siicli a case and, 

Naeandas therefore, tlmt tlie alienation by the permanent tenant 
BaiHaiu. to the present plaintiffs was not jirohiblled under 
section 3, was not null and Toid, and, tlKS'efojv, the 
Collector was wrong in removing the plaintiffs. 

For these reasons we think that the jffaintiffs’ claim, 
including mesne prohts to be eleterjuined in e.vccutiojn 
must be decreed wdth all costs. 

Hayward,.!.: — I entirely concui'. It appears to me 
that the permanent tenancy was a good alienation inas- 
much as it took effect before the passing of the Bhagdai i 
Act (Bom. Act Y of 1862). The pcjiuanont tmiancy so 
created thereupon ceased to be any portion of the Bhag. 
It became independent property carved out of what was 
previously the Bhag. The only rights left were the 
rights to receive rent from the permanent tenant. That 
was the only interest Iclt in il.c Chug. No custom has 
becji shown limiting in any way the t ight of alienation 
of a permanant tenant and iliere would be 

nothing to prevent a peimaiiojit tenant giving Jidl 
rights to his alienee, notwithstanding the fact that on 
failure of his own heirs there might, in default of 
alienation, have been a reversion to the Bhagdar. The 
only property rendered inalienable was the right ab-eady 
referred to of receiving I’ent from the permammt tenant 
which remained vested in the Bhagdar. That ajid that 
alone coidd properly be held to come within liif 
definition of “portion of a Bhag’' and to have been 
rendered inalienable by the subsequent passing of the 
Bhagdari Act of 1862. 

Decree reversed enu! claim dco'ced. 

(r. B. B. 
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Befoic J/r. Justice Beaman and Mr Justice Hayicanl. 

VYANKATESII DvIiHADEV (oraGiNVL DEPENBANr), AprLio\NT, v. EA]\I- 
CIIANBRA KEISHNA (obilinal Plaint iff), Opponent. 

Chil Procedure Code (Act V 1908), Ordei XXIII, Rule 3, Schedule II, 
clau'^es — Suit — Reference to arhdratton iriilwiit lease of Court — Ajiph- 

cation to stay further progress of the suit — Application not according to lair. 
After tlie iu&litutioii of a suit, the plaiutiti: and one of the defendcUits enteied 
into an agreement to submit the mallei in dilfeience between them to aibitia- 
lion wdthont ilie leave of the Court. Thcienpon the defendant having applied 
to tlie Couit to stay the fiiither piogiess of the suit, the Gomt rejected the 
<ipj>lieation on the gioimd that the lefei dice did not amount to an 

adjustnant of the inalld in suit wu'thin the meaning of Older XXIII, Kule 3, 
of the CiMl Piucedmo Code (x\.ct V of 1908). On appeal by the defendant the 
Distiicl Judge coniiimed the oidcr. 

The defendant having applied nndei the extiaoidinaiv. jurisdietiou, 

Held, coniiiinihg the uidei, that wheie the Comt was (‘ized of a cause, its 
juii^'dleth n ould not be on Jed by the pli^<deand ',eLieta< t of paities and it they, 
aficihuiLgim Aed tlic iuthoin\ o1 die Coint and plaual themselves under its 
supcriiiiendeiK e, (Lsiied lo altei the tiilmnal and substitute a piivate arbitrator 
foi the Com t. they must pi Ooeed accoi ding to the law laid down in the hist 
sixteen clauses of the Second Schedule of the Civil Piocedure Code (Act V 
of 1908). 

Held finlhei, that paities litigating in Coiiit had peifect libeity to compose 
theii ehticiences amongst tlieinsehes into any lawful agieement, compioniise or 
satisCaction aid that when this was done, tlu} hal only to apply to the Court 
uudei Oidei XXIII, Ibile B, of the Ci\il Pioceduie Code (Act V of 1908) ; but 
that a mac agicemcnt to lef 1 to ailntiation, even though in other lespects 
\alid, could not lie such an adjiistmem m whole oi in pait of the suit as the 
Comt could ai've cifect to undei Oidci XXIII, Rule 3. 

APPLLCATlo^f ni icier the extraordinary jnrisclictioii 
(section 115 ol Uie Civil Piocedure Code, Act V ol 1908) 
against the order of C. Fawcett, District Judge of Poona, 
confirining' the oi'der i^assed by M. R. Chaubal, Second 
Class Subordinate Judge of Poona. 

The plaintiff filed a suit for partition in the Court of 
the First Class Subordinate Judge of Poona and while 

Application Xo. 251 of 1913 undci the extraoidinary jurisdiction. 
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tlie suit was pending, he and defendant 1 agreed to refer 
their dispute to private arl)it 3 *alion without the leave 
of the Court. Defendant 1, thereupon, on the 16tli 
Pebruaiy 1913 made an application to the Court to stay 
further proceedings in the suit. The application was 
as follows : — 

On 8tli Deceinbei 1912 after appointing the Pantlias it -was agreid to reier 
the whole dispute to them with a view that tlie ranch should decidi* thi » 

subject-matter of the suit finally after taking the evidence of the paitics. Xow 
therefore the decision about the dispute between the paities in lesptn t of lh<* 
subject-matter of the suit must be ariived at by the Panclia^ api)ointed b} the 
paities, and by them only. The mattei no^\ cannot ])e legal!} pro(‘t‘t‘de<l villi 
in the Com t. This is the objection of the defendant. The Couit (it ispiaxid) 
should frame an issue about this objection and should make a pieliminai} 
decree on the decision of this issue. 

A notice of the said application was given to the 
plaintiff and he stated in reply that tlie persoiis who 
were requested by him to act as arbitrators on his 
behalf were not willing, that the defendant’s api)lication s 

did not coj'rectiy state the facts, that there had been no 
appointment of arbitrators at all. and that for tbe said 
reasons the suit should iiroceed. 

The Subordinate Judge, after hearing tbe arguments 
of the parties, found that the agreement liad been 
entered into by the plaintiff under a mistake of fact 
and that there had been no adjustment of tJie suit 
within the meaning of Order XXITI, Kulc of the 
Civil Procedure Code. He, therefore, rejected the 
application. 

Defendant 1 having appealed, tbe District Judge * 

dismissed the appeal without going into tbe question 
whether there was any mistake of fact on plaintiff's 
part in entering into the agreement. 

Defendant 1 pi’esented an application under the 
extraordinary jurisdiction (section 115 of the Civil * 

Procedure Code, Act V of 1908) lu-giug infer alia ibat 
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the first Court had no iurisdiction to continue the 
proceedings after the agreement was entered into by 
fclie parties, that a decree should have been passed in 
terms of the agreement, that the proceedings in the 
suit should have beeir stayed and that the District 
.ludge was wrong in not going into the question in 
resi^eet of the agreement. A riile nisi was issued which 
retpiircd the plaintitl to show can, sc why the order of 
the lower Court sliould not be set aside. 


1914. 


Vyankateph 

Mahadev 

V. 

Eamchahdea 

Krishna. 


Cuyaji, with B. T^. Vidwans, for the applicant 
(defendant 1) iii support of the rule : — We submit that 
(1) tlie agreement to refcj* is an adjustment of the suit as 
contemplated in Order XXIII, Eule 3, of the Civil 
Procedure Code, corresponding to section 375 of the 
Code of 1882, and (2) on account of the agreement the 
further progress of the suit was barred under section 21 
of the Specific Eclief Act. 

All the High Courts are in agreement that a 
submission plus the result of it, namely, the award, 
is an adjustment under Order XXIII, Eule 3. The 
question is whether submission alone is an adjustment. 
There is no distinct ruling of this High Court on the 
point. The Madras and the Calcutta High Courts are 
against our contention. They, however, proceeded on 
the ground that references to arbitration were specially 
dealt with by a chapter in the Civil Procedure Code 
relating thereto and, therefore, section 375 of the Code 
of 1882 should not be hold to include a reference : 
Tincownj Dey v. Fakir Chaiid Dey''^\ Bhajaliari Saha 
Banikya v. Behary Lai Basald^^, Venkatachala v. 
Banejiah'^'^, Pragdas v. Gi)‘dhardas^^\ Hukhanbai v. 
Adaniji^^\ Hajukhhai v. Jamnabai^^h 


(1) (1902) 30 C..1. 21,- 
(2J (19(10) 33 Cil. SSI. 
(0 (1911) Mdd 33.1, 


W (1901) 2G Bom. 76. 
(■» (1908) 33 Bom. 69. 
('0 (1912) 37 Bom. 639. 
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Oiir submission is tbat the chapter relating to 
arbitration was not restrictive ; and because it made no 
provision for the case where > the parties to a pending 
suit refer their dispute to arbitration without the 
intervention of the Court, it did not follow that the 
agreement could not be recogized by the Court and 
properly as an adjustment of the suit. 

In any case the suit could not be proceeded because of 
the agreement. Section 22 of tbo Specific Relief Act 
barred it: Harivalahdas Kalllandax v. Uiantchand 
Manekchmid'-^^ followed in Slieo Dat v. Sheo /Slianiccir 
8ingW\ 

D. A, Khare and J. It. Gliarpure for the opponent 
(plaintiff) to show cause : — The facts show that there 
was no agreement in fact. Further as found by the first 
Court we were misled on a material point of fact. 

A mere agreement is not an adjnslment of a suit: 
Ghulam Khan v. Mtiha}n mod Ha.^said^'^ . Tincowmj Dey 
V. Fakir Chand Dey^^\ Fukhanhai v. Adamji Shalh' 
Bajhhai^^^ where Samibai x. Premji Pra<jjd‘‘^ is 
commented upon, Biidha v. HaLid'^K 

Next, even supposing that thci'e was a submission it 
was inadmissible in law and it was not made with the 
permission of the Court. 

Rule 18 of Schedule II of the Civil Procedure Code 
contemplates proceedings before suit : Perari Hnrya- 
narayan Co. v. GuUapudi Chin.ia^^'^ aud itanCidox 
Poddar v. Hotuse^^^ where section 19 of ilie Ijidian 
Arbitration Act has been interpreted, am! tliat section 
and Rule 18 of Scliedule IT of the Code will be foiiml, 
on comparison, to be similarly wordetl. 

W (1879) 4 Bum. 1. (>J (lUOs) .r, Bom. 09 ut p. 74. 

® (1904) 27 All. 53. («) (IsO.l) 20 Bom. 3(t4. 

® (1901) 29 Cal. 167. CT (1882) B. it. Xu. 1.10 of 1S82. 

W (1902) 30 Cal. 218. (O (1909) 34 Bom. ,372. 

M (1907) 35 Cal. 199. 
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Lastly, we revoked our submission, if there was 
any, immediately after the mistake of fact was dis- 
co ve]‘ed and before the other ai’bitrators Joined or any 
action was taken. 

To bring a suit within Rule 18 there miist be a 
subsisting agreement. As w^e revoked the agreement 
it cannot avail the defendant at all: Bandell v. 
Tho)np‘ion^^\ Deutuche Springstoff Actien Gesellschaft 
V. Briscoe'-^K 


1914. 


Vyankati bsh 
Mahadev 

V. 

Kamchandra 

Krishna. 


Beaman, J. ; — A suit had been instituted and it is 
alleged that the plaintiff and one of the defendants 
after the institution of the suit entered into an 
agreement to submit the matters in difference between 
them to arbitration. Thereupon the defendant moved 
the Court to stay the further progress of the suit. The 
first Court refused, and on appeal the learned District 
Judge was of opinion that the defendant’s application 
could not be sustained and that the suit must proceed. 

We are asked to interfere in the exercise of our 
I’evisional Jurisdiction and to set aside that order of the 
learned District Judge. It apears to me that the agree- 
ment alleged to have been made between the plaintiff 
and one of the defendants does not fail under any of the 
clauses of the Second Schedule of the Civil Procedure 
Code. The first 16 of those clauses exhaust the whole 
process of arbitration after the suit has been instituted, 
and the parties desire to submit their differences to 
arbitration under the control of the Coui’t. The Court 
under those 16 clauses controls completely the whole 
course of the reference, indeed the reference is its own, 
and its Jurisdiction is never at any time ousted until a 
good award has been made. In the event of an award 
having been made, but being set aside for any reason, 
the Court immediately resumes its Jurisdiction and 

0) (1876) 1 Q. B. P, 748. ® (1887) 20 Q. B. D. 177. 
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Our submission is that Hie cliapter relating to 
arbitration was not restrictive ; and because it made no 
provision for tbe case wliore dbe parties to a pending 
suit refer tbeir dispute to arbitration witliout tbe 
intervention of tbe Court, it did not follow tbat tbe 
agreement could not be recogized by tbe Court and 
properly as an adjustment cf tbe suit. 

Tn any case tbe suit could not be proceeded because of 
tbe agreement. Section 22 of tbe Specific Relief Act 
barred it : Harii'alahdas KaUiandan v. Utwnchand 
ManekcJi<i)id^^'‘ followed in S7/co Dai v. Shea Slumkar 
Singh^^l 

D. ...L. Khnt'p and J. R. Glinrjiiiiv for tbe opponent 
(plaintiff) to show cause* : — Tbe facts show tbat there 
was uo agreement in fact. Further as found by tbe first 
Court we W(M'e misled on a material point of fact. 

A mere agieemeut is not an adjustment of a suit: 
Ghulam Khan v. Jka/Kfni mad Tiiicowry Dey 
V. Fahii‘ C/iaiid Dri/’-^'K Jltthhanbai v. Adamji Shaik 
Bajhhak^'^ where Ranu'hai y. Premji Pnujjdd^ is 
commented upon, Budha v. Hahid^'^. 

Next, even supposing tliaf there was a submission it 
was inadmissible in hew and it was not made with tbe 
permission of tbe Court. 

Rule 18 of Sebedub' 11 of tbe Civil Procedure Code 
contemidates proceedings before suit : Periiri Burija- 
naraya)i Co. v. Gallapadi Chi, a,ml Rain/ida.'^ 
JPodduf V. Hoivse^^^ where section 19 of tbe Indian 
Arbitration Act has been interpreted, and tbat section 
and Rule 18 of Scbodule II of the Code will be found, 
on compai'ison, to be similarly worded. 

« (1879) 4 Bom. 1. Ol (1908) 3.0 Bom. 69 at p. 74. 

® (1904) 27 All. 53. (O) (1895) 20 Bom. 304. 

W (1901) 29 Cal 167. (U (1882) P. B. No. 130 o£ 1882. 

(0 (1902) 30 Cal. 218. fr) (1909) 34 Bom. 372. 

1*4(1907) 35 Cal. 199. 
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Lastly, we revoked oiir submission, if there was 
any, immediately after tlie mistake of fact was dis- 
covei'ed and before the other arbitrators joined or any 
action was taken. 

To bring a suit within Eule 1(S there must be a 
subsisting agreement. As wo revoked the agreement 
it cannot avail the defendant at all: EancleU v. 
TJiompson^^\ Deutsche Sprhigstoff Act ten Gesetlschaff 

V. Bn'scoe’'^\ 


1914. 

VlANKATESH 

Mahadev 

V. 

Bamchandka 

Kri&hna. 


Beaman, J. : — A suit had been instituted and it is 
alleged that the plaintiff aud one of tlie defendants 
after the institution of the suit entered into an 
agreement to submit the matters in difference lietwoen 
them to arbitration. Thereupon the defendant moved 
the Ooui't to stay tlio further pi-ogress of the suit. The 
first Court j'efiised, and on aiipeal the learned District 
Judge was of opinion that the defendant’s application 
could not be sustained and that the suit must proceed. 

We are asked to interfere in the exorcise of our 
revisional jurisdiction and to set aside that order of the 
learned District Judge. It apears to me that the agree- 
ment alleged to have been made between the plaintiff 
and one of the defendants does not fall under any of the 
clauses of the Second Schedule of the Civil Procedure 
Code. The first 16 of those clauses exhaust the whole 
process of arbitration after the suit has been instituted, 
and the parties desire to submit their differences to 
arbitration under the control of the Court. The Court 
under those 16 clauses controls completely the whole 
course of the reference, indeed the reference is its own, 
and its jurisdiction is never at any time ousted until a 
good award has been made. In the event of an award 
having been made, but being set aside for any reason, 
the Court immediately resumes its jurisdiction and 


W (1876) 1 Q B, P 748. 
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1914. completes tlie trial of the action. The next class of cases 
provided foj- in tbe Second Scbednle are those in which 
MA 1 IAPL^ persons wlio have not instituted any legal proceedings 
■RAMnnN’pr.v desire to submit any difference between them to 
KmsuMv arbitration. Having agreed to do so eithei’ party may 
tlien bring the agi’eement into Court, and if resisted by 
the other party, his ap>plication to have the agreement 
filed and Lxrther action taken upon it will be treated as 
a suit. Thereafter, again the Court immediately 
assumes and retains control of the subsequent arbitra- 
tion proceedings. The tliird and the last case i)rovided 
for in the Second Schedule is where the parties who 
have not come into Court have, not only agreed to refer 
matters in difference between them to arbitration, but 
have obtained an award. Here again the party desiring 
to enforce the award may bring it into Court and upon 
projrer proceedings obtain a decree in conformity with 
it. Tliei'e j'emains only one single clause 18, which is 
of an exceptional character, and virtually I’e-cnacts a 
iroj'tion of section 21 of the Specific Relief Act, which is 
declared to liaA'^e no applicability to any arbitration 
proceeding prnvidcd for in the Second Schedule. That 
clause, which is also to he found almost in toiidem 
verhii^ in section 19 of the Arbitration Act, provides for 
a special class of cases in which after parties have agreed 
to submit matters in difference between them to 
arbitration, one of them in violation of snch agreement 
institutes a suit in respect of any or all of those matters. 
Then the other party may set np in bar of the suit the 
agreement to submit to arbitration. If this analysis he 
correct, and I think there is no doubt but that it is, it is 
clear that wliat the defendant here relies upon is an 
agreement nowhere provided for in the Second Schedule 
of the Civil Procedure Code, nor does it fall within the 
language oi- the spirit of section 18, for that section, as 
1 say, is designedly restricted to cases in which the suit 
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complained of Jius been institnlecl after the agreement 
to refer to arlntration. It raigbt be objected that no 
solid ground in reason can be found for refusing to 
extend the i3rinciplo of that section to cases where after 
a suit iiad been instituted parties had privately agreed 
to submit the matters in difference between them to 
ai'bitratiou, and in spite of such agreement and in 
violation of it one of them insists on going on with the 
suit. The answer to that appoai-s to me to be short and 
simple, and to cover other objections which might arise 
upon other points I have very generally indicated, for, 
in my opinion, where the Court is seized of a cause its 
jurisdiction camiot l)e ousted by the private and secret 
act of parties, audit tliey, aftei* having invoked the 
authority of the Court, and placed themselves under its 
superintendence, desire to alter the tribunal and 
substitute a private arbitratoi- for the Court, they imist 
proceed according to the law laid down in the first 1(5 
clauses of the Second Schedule. Therefore it appears to 
me that there is no force whatever in the applicant’s 
contention that a lu'i vale agreement of thiskiml is on the 
same footing as tlie private agn'ement contcnnplated in 
clause 17 reproducing old section oiS, nor, as I have 
just explained, will it give him any right to invoke the 
assistance of clause 18. How then could it serve him ■' 
Only as a lawful aginement by which the suit had been 
adjusted wholly or in part. Doubtless any parties 
litigating in Court have perfect libei-ty to compose their 
differences amongst themselves by entering into any 
lawful agreement, comiDromise or satisfaction. And 
when this is clone they have only to apply to the Court 
to act under Order XXIII, Rule 3. But it is equally clear 
that a mere agreement to refer to arbitration, even though 
it be in other respects valid, could not be such an 
adjustment in whole or in part of the suit as the Court 
could give effect to under Order XXIIl, Rule o. 
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In my opinion, therefore, the learned Jndge below 
Vtank-uesh was right and no case whatever has been made out lor 
Maiuhev exercise of our revisional jurisdiction. I would, 

Eamcuantjev therefore, dismiss this application with all costs. 

Krishna. 

Hayward, J. : — The plaintiff brought a suit against 
the defendant No. 1 with regard to a certain matter 
which was subsequently referred by them to private 
arbitration without leave of the Court. The defendant 
No. 1 thereupon aioplied for stay of the suit in 
consequence of a reference to private arbitration out- 
side the Court. 

Tlie orginal Court refused to stay the suit, holding 
that the reference had been made under a mistake of 
fact, ami tiiat in any case it did not amount to an 
adjustment of tlie matter in suit within the meaning of 
Order XXIII, Rule 3, of the Civil Procedure Code. 

Tlie first appeal Court did not decide the question as 
to mistake of fact, but held that there was no adjust- 
ment inasmuch as there had been no award within the 
meaning of Order XXIII, Rule 3, and that further the suit 
could not be held to be barred by the contract to refer 
as that contract was entered into subsequent to suit 
and was not prior to suit as contemplated by section 21 
of the Specific Relief Act. Moreover, it pointed out 
that that provision had been repealed by Rule 22 of the 
Second Schedule of the Civil Procedure Code. 

On this application for revision it has been contended, 
though the contention has not been very seriously 
pi'essed, that the submission to arbitration did as a 
matter of fact amount to a lawful adjustment, but there 
does not seem to me to be any substance in that conten- 
tion as there was iio resulting award as explained in 
the cases of Bukhanhai v. Adamji'» and Venkafachala 
It is to be observed that there was a 

(‘J (1908) .'53 Bom. G9. 


® (1911) 36 Mad. 353 
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resxiltiHg award in Harakhhai v. Jamiiaha'iP-^ in 
wliicli case it w^as held by the, present learned Acting 
Chief Justice that there was a good adjustnient within 
the meaning of Order XXIII, Buie 3, to wdiich effect 
could he given under the saving provisions of section 
89 of the Civil Procedure Code. 

But it has been contended, and strenuously contend- 
ed, that a stay ought to have been granted of the suit. 
It has been argued that notwithstanding the pendency 
of the suit it was open to the parties to enter into an 
agreement to arbitrate privately, without leave of the 
Court, and to proceed to have that jjriAnite reference to 
arbitration or the j-esulting award conveiled into an 
independent decree of the Court. It apjtears to me, 
however, that the matter is concluded by the wording 
of Rule 3 and Rule 15 occurring among the lirst K! Rules 
referring to arbitration during pendency of a suit with 
the consent of the Court. Rule 3 lays down the condi- 
tions upon which jurisdiction in the suit shall be with- 
drawn from the Court and that condition is that there 
has been an order of reference under that hide l)y tlie 
Court. As no othej' condition is stated, it musti bo 
irresumed that that is the only condition uiuler Avhich 
the suit could be removed from the juiisdietiou of the 
Court. Then again Rule 15 expressly x>j‘(Aides the 
conditioirs under which jurisdiction in the suit can be 
resumed by the Court. It states that that can occur 
when the award eithe r becomes void or has been set 
aside by order of the Court. Again as these are tlie 
only circumstances under which jurisdiction can again 
be resumed by the Court, it must be ])resumctl that there 
are no other circumstances under which such jurisdic- 
tion could be resumed by the Court. A ruling to the 
contrary has been quoted to us in the case of Hari- 
valabdas KalUandas v. CJtamchaiid Manekchcmd'-^^ and 
W (1912) 37 Bom. 039. P) (1879) 4 Bom. 1. 
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it lias been pointed out that lliat ruling was apparently 
approved of by'ono of tlie Judges in the case oi Pragdas 
Y. GinlJiai‘da.'>^^ but it seems to me that caution must bo 
ol)sevved in giving weight to that tlistant authority in 
view of the observations of the Privy Council in the 
case of Gfmlam KJtan Y. Muhammad The 

Privy Council there appeal- to have taken the view that 
the Rules corre.spondiag to the present Rules of the 
Code were exclusive, and the only Rules permitting 
arbiti-ation during the pendency of a suit before a Court, 
and that the succeeding Rules corresponding to Rules 17 
to 21 of the Second Scliedule of the Code applied solely 
to arbitration in matters which had not come as suits 
before the Couj-t. The Privy Council’s decision has 
been so interpreted both by the Calcutta and Madras 
High Courts in the cases of Tincoivry Dey v. Fakir 
Chand Pey^^^ and Venhatacliala v. Rang iaF‘^'> . 

li has also to be observed that stay of a suit instituted 
after the j-elereiice to arbitration would alone appear 
to be conlemplatetl by the wording of Rule 18 of the 
Second Schetlule which is almost identical with the 
concluding 87 words of section 21 of the Specific Relief 
Act, and that interpretation is borne out by the cases of 
Peruri Suryanaraya)i Co. v. GuUajpudi Chimud^^ 
and Ranijidas Poddar v. Hoivse^^'> dealing ^with the 
corresponding section 19 of the Indian Arbitration 
Act. So that this apjilication would have been bound 
to fail whether it had been possible to have recourse to 
Rule 18 of the Second Scliedule of the Civil Procedure 
Code or the concluding words of section 21 of the 
Specific Relief Act or section 19 of the Indian Arbitra- 
tion Act. It appears to me, therefore, that this 
apiilication must be dismissed, and the order of the 

(1911) 36 Mad. 35,3. 

C’l (1909) 34 Bum. 372. 

(1907) 35 0.11. 199. 


« (1901) 26 Bom. 76 at p. 80. 
(2) (1901) 29 0.il. 167. 

09 (1902) 30 O.il. 218. . 
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■first appeal Coiii't cojilirmcd, and it is, tliei'eforo, 
no nect'ssa ly to diseiiss Use fiirdicr f[ne,siion raised 
whetlier llie decision of tlie learned .ludee would or 
would not liave amounted to i i‘reMularity in tlie cxefcise 
of the jiii'isdietiou within tin' meaninj^ of section 115 of 
the Civil Jh'<»ec*duiv Cotie. h’ule disehaiyed witli costs. 

Itiilc (lisrhargpcl. 
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Secoito appeal against the decision of B. 0. Kemiedy, 
District Judge of Alunedabad, confirming the decree of 
H. K. Mehta, Additional Joint Subordinate Judge of 
Ahmedabad. 

One Mahasukhrain Chhaganlal died in March 1898 
leaving a widow Parvati, who died on the 13th April 
1907, and a daughter Saraswati, plaintiff 1. In 1907 
Saraswati gave birth to a son Xatwarlal Keshavlal, 
minor i)lainti£[ 2. Mahasukhlal had executed a 
will, dated the 20th February 1898. Under the will 
the testator gave a life estate to his widow and made 
certain other provisions as to bequests and the manage- 
ment of his estate. The material portion of the will 
was as follow's : — 

TIuk tliF ]>e contmiied till iny vife lives and after her 

dcilli iny dumlift! Bu itds son^, if <iiiy, sLall be the lieiis, i, e., owneis of 
tlie w of nil piopeit}. But till tliry attain ma-joiity and reach the age of 
Is chid if Uka .ne of i>()od f h.iiacteis 111 } l)lothel^, e., cousins vho might be 
siinnim; <ii th it time shall in (iiai»e my piupeity as follows. If my daughter 
Baiasw’ati coiucs to h\o in my house in which I lived she should be given 
Rs. IhOtwei} }e<u foi liei mainbmance fiom the amount deposited liy me us 
said aho\c. Bhe <h id also t dee th(‘ lont of the house No. 11. If the said 
Baiasw.iti m<i\ h i\ i had a son, my liiotheis should hand ovei all my pioperty 
A\iKite\ei iibi} he to the snd sou of Stira-^Avati no soonei he attains the age of 
IB, and lieais good ohai irtei. And A\hen the said son may make use of it just 
as lit* pit ised. Ill ( dse me d lughtei may not haA^e sons Init may liaA^e danghteis 
then eacli d iiightei should he given oinamonts AAoith Rs. 500. And they may 
do AA ith them as they like Andim said cousins, it any, surviAung, /. e,, my brothers 
shall he the oamicis, /. e , hens of the piopeity that may have been left ulti- 
mately attei the di ath of my daughtei SaiasAiati. If none of them siirviATs 
any living male membei in their lines shall be tlie OAvners and take possession 
of my AAliole piopeity with full anthoiity and shall do with it as they 
please. None of my lelathes nor anybody else 1ms cany claim OAmr it and if 
any one holds out his claim it is null and void by this vuiting. 

In the year 1909 the plaintiffs brought the present 
suit for the proper construction of the said will, for 
administration of the testator’s estate under the direc- 
tions of the Court and for an account of the management 
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by the defendant-executors. The plaintiffs further 
averred that when Mahasukhram died plaintiff 1 had 
no son, therefore, the disposition in the will in favour 
of daughter’s son f)ecaine inoperative and void and 
owing to the failure of the said bequest, the other 
disj^osition in favour of the brothers (cousins) of the 
testator also failed, and plaintiff 1, the daughter of the 
testator, became the absolute owner. 

The defendants, the executors undbr the will and 
their legal representatives, answered inter alia that 
plaintiff 1, Saraswatibai, was not entitled to bring the 
suit for the construction of the will and the administra- 
tion of the estate, that the construction sought to be 
put upon the will by the plaintiffs was not correct, that 
the disposition in the will in favour of the testator’s 
Ijrotbers (cousins) should they be alive and in their 
absence in favour of their deseendents was valid in law 
and that on a pi’oper construction of the will, plaintiff 1 
could not in aiij^ way become the full owner of the 
testator’s estate. 

' The Subordinate Judge found that the provisions of 
the will so far as they related to the appointment of 
])laintill I’s son was invalid because no son of plaintiff 1 
was in existence on the date of the testator’s death, that 
tiie bequest in favour of the testator’s cousins failed as 
the contingency on which that bequest depended did 
not happen and had become inipossitde of fulfilment 
j and that the balance in the hands of the defendants 
could be determined after a preliminary decree bad been 
passed and accounts taken from them. 

On the 30th September 1911 the Subordinate Judge 
adjourned the case to the 18th December next for 
making a final decree. 

On appeal by defendants 1, 2 and.3 the District Judge 
confirmed the decree. 

H 671—5 
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Defendants 1, 2 and 3 preferred a second appeal. 

G. N. Thai ore for tlie appellants (defendants 1, 
and 3). 

M. K. Mehta for respondents 1 and 2 (plaintiffs 1 
and 2). 

Beaman, J. -.—In this suit the plaintiff Bai Saraswati, 
daughter of the testator Mahasuldirain, sued on behalf 
of herself and her minor son for the construction of a 
will. It has been contended on behalf of the appellanth. 
the cousins of the deceased testator, that the minoi’ has 
not been properly represented in this litigation since 
his interests are manifestly in conflict with those of his 
natural mother Saraswati. In the view we take, 
however, we think that it is impossible that the ini nor 
could he prejudiced. It has not been contended here, 
and we think that it could not be contended, that upon 
any construction of the will the minor would obtain 
any portion of the estate, nor is he under the Hindu 
Law an heir to the deceased in the event of there being 
an intestacy. The minor, therefore, has clearly no real 
interest in this suit. The contest lies between 
Saraswati, who in tlie event of an intestacy would take 
the whole estate, and the cousins of the deccasetl 
Mahasukhram, who are the axipellants here. 

Both the lower Courts have found that upon a proper 
construction of the will there is an ijitestacy, and that 
the daugliter Saraswati is, therefore, entitled to the 
whole estate. We think the learned Judges below 
were in error. The will is the work of an inexpert 
layman, and it would be unreasonable to look for too 
great technical accuracy in its composition. But read- 
ing it as a whole we can feel no doubt as to the general 
scheme of the will and what the real desire and inten- 
tion of the testator were. Briefly the will provides 
first a life estate for his widow Parvati. She has since 
died. Next the will provides that on the death of 
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Parvati, liis daughter Saraswati should have a life 
estate of Rs. 1.10 and the rent of a house. In the event 
ol' his danghtej- Saraswati liaving male children ora 
male child, that male child (or possibly male children, 
it tliere sljoald ho more than one) is or are to take the 
wlioie estate of the testator on attaining the age of 18, 
and then hcaiang a good cliaracter. Presumably, if 
Saraswati should then have been surviving, the testator’s 
intention was that her sons should provide for her as 
no provision api^ears in the will for the continuance 
of her maintenance after her male issue should have 
attained the age of eighteen years and atthattime borne a 
good ciiai'acter. The appellants,’ cousins or, as they are 
called in this will sometimes, brothers of the deceased 
testator, are the general executors of the will and 
trustees of the life estates provided in the will, and also 
trustees foj' the minor male son or sons of Saraswati 
until they should attain the age of 18. Then follows a 
clause which has given rise to the main contest in this 
suit, and that is, that should Saraswati have no male 
issue then on her death, that is to say, on the termina- 
tion of her life estate, the whole of the testator’s estate 
is to go to the appellants, his cousins, absolutely. 

Now Saraswati bore no male child during the 
life-time of the testator. The intended bequest, there- 
fore, to her male issue, should she have any, fails under 
the rule in the Tagore cane {Ganendra Mohan Tagore 
v. Jatuidra Mohan Tagore^'^'). After the death of the 
testator she has had male issue, and her son, the minor in 
this suit, still lives. It has, therefore, been contended, 
and that contention lias prevailed in both the Coirrts 
below, that by reason of the apparent condition, 
namely, should Saraswati have no sons (that condition 
not huAung been fulillled) the appellants cannot take 
after the death of Saraswati, and since the intended 
(1872) 9 Ben. L. E. 377. 
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ljpc[U6st to tli6 SOU iictiitilly ill oxistenco cfiiiiiot tako 
effect either, there is an intestacy. We ai’e entirely 
unable to accede to this contention. What we are to 
look at, and if we are able to ascertain it to give effect 
to, is the intention of the testator. In doing so, we must 
be governed by general principles such as are to be found 
stated in cases like that of Jones v. W estco)nb^^^ and 
many others in the English Law Reports. Now here 
it is perfectly clear that the dominant intention of the 
testator, after providing a suitable life estate for his 
widow, was to give the whole of his property to his 
grandson. That intention has unhappily been defeated 
as no grandson was alive at the date of his death. Failing 
this it is equally clear that his dominant intention was 
to retain his estate in his own family, that is to say, in 
the iiands of tlie appellants, his cousins. To the best of 
iiis ability he apiiears to us to have carefully guarded 
against the effect of tiiere being an intestacy, namely, 
his estate passing absolutely into the hands of his 
daughter Saraswafci. 

Nor do we think that so literal aiid strict a construc- 
tion ought to be jmt on the condition annexed to the 
appellants’ taking the estate after the death of Saras- 
wati. That this could not have been the testator’s 
intention is perfectly clear from otiier clauses in the 
will. Thus he expressly annexed a condition in the 
event of his grandson taking the estate that the boy 
shall attain the age of 18 and shall be of good cliaj’acter. 
Clearly then if the will is to have any meaning he 
must have contemplated the possibility of his gnand- 
son, should any such have been in existence at his 
death, not attaining the age of 18 or not being of good 
character at that time, and in either event, although 
this is not actually expressed, it would be equally clear 
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that he meant the appellants to take the estate after 
the death of Saraswati precisely as though no son had 
been born to her. In our opinion, therefore, it would 
clearly defeat the intention of the testator were we to 
adopt the view that in the events which liave happened 
there- has been an intestacy and so give the whole 
estate to Saraswati. As between her and appellants 
it is clear beyond all possibility of argument that the 
testatoi’ preferred the appellants, and desired that they 
should .take the whole estate after having lorovided a 
suitable maintenance for Saraswati during her life- 
time, nor can we find anything upon a reasonable 
construction of the will as it stands, in the events 
which have hai^pened, to preclude us from giving eifect 
to that intention. In our opinion, therefore, the decree 
of the lowei' appellate Court must be reversed, and 
it must now be declared that Saraswati is entitled to 
the life estate reserved to her upon the condition stated 
in the wdll, and that thereafter the appellants are 
entitled to take the whole estate. All costs to come 
out of the estate. 

Decree reversed. 

G. B. R. 


APPELLATE CIVIL. 


I^rfore 2Ii . Juhtice Beauian cuid J/r. Jubtice lltujtrard. 

BAYAI) IMIR GAZI ^ALAD SxVYAD KUTBUDIN (urilinal Plaintiff), 
Afpellani, i\ }^IIYA ALI ^ALATl MAULVI ABDUL KADIE (original 

DkF ENDANT), PiKSld )XD1X\'1 . 

Reghtrat'wn Ad {III of 1S77\ section 17, ilaiiscs (a), (h) and Qi ) — 
Megisiraiion Act (XVI (f 1908), section 17, ed'ce])tlon{V) — Beghicred co)d 
reyance — Simultaneous unregistered document to re-convey — An ordinary 
agreement to sell — Exemption from registration. 

The plaintiiT and the defendant agreed that plaintiff should rioininally sell 
the property in suit out and out to the defendant and thereafter to attorn to 

- Second Appeal No. 548 of 1912. 
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Secoxd appeal against tlic decision of Motirain S. 
AdYauji, District J udgc of Surat, coiilirming tlie decree 
ot N. it. MajiiiiLiidar, First Class Subordinate Judge o£ 
Sural. 

Tlie facts were as follows : — 

On tlie 9 til September 1903 tlie plaintiff passed a deed 
of absolute sale to tlie defendant in respect of two 
properties foi‘ Rs. 1,499. Tlie deed was duly registered. 
On the same date the defendant executed an agreement 
by which he promised to re-con vey the said properties 
to the plaintiff, wdien called upon to do so, on repay- 
ment of the purchase money. The actual possession of 
the properties sold remained with the plaintiff yyIio 
passed a rent note agreeing to pay Rs. 15 per month as 
rent. The material |)ortion of the said agreement was 
as follows : — 

Oii the 9t]i Seiileaiber iFi (lie year 1903 this agreyiueiit is passed to SnchI 

Gazi sou oi: Syed Kiitubudiu alias Mir Saheb by Mia Ali sou of Moulvi 
Abdul Kadir Baakja Saheb. To wit. , . . I have purchased your two 
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him for an amount of rent which would represent reasonable interest. A 
conveyance to tiiis effect was executed and duly registered. Contempora- 
neously the defendant executed an agreement to the plaintiff to re-convey the 
propel ty for the same consideration, namely Rs. 1,499, when called upon to 
do Fo. This agreement was not registered. The plaintiff having hronglit <i 
suit against the defendant for the specific performance of the unregistered agree- 
ment to re-convey, the lower Courts dismissed the suit on the ground that the 
agreement was compulsorily registrable under section 17, clauses (a) and (&) of 
the Registration Act (III of 1877). 

On second appeal by the plaintiff, 

Held, reversing the decree, that the agreement did not re(piirc registration. 

Separated entirely from the defendant’s registered conveyance, plaintiff’s nii- 
registored document was nothing more than an ordinary agreement to sell and 
such agreements were expressly exempted from the operation of section 17, 
elauhcs (o) and (2)) of the Registration Act (III of 1877) by clause (h) and 
of section 17 of the Registration Act (XVI of 1908) by exception (v). 
Having regard to the form of the document as a whole, it was no mure than 
an ordinary agreement to re-convey. 
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properties situate at Surat .... for Its. 1,499, namely fourteen linnd- 
recl and ninety-nine. The following are the particulars of the agreement 
which has been entered into between you and me with respect thereto ; 

To wit As to the aboveTuentioned two properties which have been 

sold ])y you to me on the 9th day of September 1 903, •whenever you may pay 
to me Its. 1,409, namely fourteen hundred and ninety-nine, the amount of the 
sale price in respect of the said properties, I having accepted the said amount 
and having immediately given over the abovementioned properties in what- 
ever state the}" may be, into your possession, am to duly pass a sale deed in 

favour of you or any other person as you direct In case when 

you temler the abovementioned amount to me, T raise any objection to tln^ 
acceptance of that amount and do not accept the snne, and you are displcascil 
(at it) and are obligfnl to take furtlier steps, T am respoiNible for tlie expense^ 
(you may incur) in connection therewith. 

On tbe 25th July 1910 the plain till brought the 
present redemption suit alleging that as the registered 
sale deed and the agreement wore simnltanoonsly 
executed, they must l)e road together and the trans- 
action amounted to a mortgage bj" conditional sale and 
that Rs. 1,799 were due to the defendant at the foot of 
the mortgage. The plaintiff further averred tliat if the 
Court did not hold tlie transaction to he a mortgage, 
then an order might he passed directing the plaintiff 
according to the terms of the agreement to pay to tlic 
defendant Es. 1,499, the amount of the sale price, and 
Rs. 300 as the amount of the rent, with a directioji to 
the defendant to pass a re-conveyance and return the 
old documents. 

Tlic defendant contended inter alia that the regis- 
tered sale deed and the agreement were not executed 
simultaneously and that the two transactions were 
independent of each otlier. 

The Subordinate Judge found that the sale deed and 
tlie agreement were passed simultaneously, that for 
want of registration the agreement was inadmissible 
to i^rove that it and tlie sale deed constituted a mort- 
gage by conditional sale and that the sale deed and the 
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1914. agreement read together did not constitute a mortgage 

SvYAD Mie by conditional sale. He, therefore, dismissed the snit. 

G r/i 

The plaintiff having appealed, the District Judge 
remanded the case on the following ground : — 

The plaint asked foi specific perfonnance of the contract of ic^ale if the 
tiansdction vas held not to he a moitgage, Imt thiough some ovei sight of 
parties an issue to this effect was not fianied and the point was ignoied. 
Looking to the facts of the case, I think it would only piolong litigation and 
cause needless expense it the pai ties aie allowed to fight out scpaiately the 
cpiestion of specific peifoinnnce. Theie is another suit betwwi the paities 
legaiding tins \ei^ piopeitv and it is pending now The paities have agieed 
to ha\e all the disputes between them decided by one smt, and the plaintiff- 
appellant has accepted some of the conditions pioposed by the lespondent in 
his pm slush exhibit 9. He is not wnlling to deiiosit Rs 884 in Comt, as h(‘ 
will have to hoiiow this money at inteie^^t, but he is willing to give secmity foi 
the due payment of the ‘icnt” and alsi to aiiaiige that the sub-tenants pa^ 
the lent due to the icspondait Tins ( onditioii is (piite leasonahle. 

The pluutiff lining imdeitakeu to ilnde h;y the conditions mcntioiKd 
alHWC I icnniid till suit to tlic lowd Couit and diicct the Couit to ii mu 
issues to detenauK the (jikstioiis wlutlKi tin pluutiff can tu it the agieemeiit 
as 1 coutiict and sue ioi spi cihc peifoimmcc Pnties in it liheitN to 
pioduce cMdcnce on the new issues 

Oil tlie remand tlie Subordinate Judge found Ibui 
Cl) the plaintiff could not treat tlie agreement aw a 
separate contract and sue for specific performance of tbat 
contract and (2) the suit for tbo specific performance 
of the contract was within time. 

After the receipt of the said findings the District 
Judge dismissed the aiipeal. 

The plaintiff preferred a second appeal. 

Ooyaji with P. B. Shingne for the appellant (plaint- 
iff) : — In the plaint we had clearly made a prayer in 
the alternative. If the apparent sale deed cannot be 
held to be a mortgage, then we can very well claim to 
have tlie agi’eement to re-con vey enforced according to 
law. If so, then the prayer foi' the specific performance 
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of tlie contract is sufficient to dislodge the respondent- 1934. 
defendant from his position. The agreement to re-con- su'ad Mm 
vey is in willing and does not require registration. 

The right created hy the writing is merely a right in Miya An. 
personam-. Biirjorji Cur.^eljl Pauihaki y. Mnncherji 
Knverji^^\ Chunila! Panala! v. Bomanji Ma'ncherji 
Mo(li^^'>, 81u'idhar Ballal Kelhar v. Chintanian Sada- 
slur Mehendale'^'^ . 

B.A.Khare, T.P. Besai and M. P. Mehta for the 
re.spondcni (defendant): — Tlie agreement to rc-convey 
cannot he tieated as an independent contract. It 
i-equires registration: Mulha Yenhalachelapati y. 

Pyanda Yenka lac h Papa rd'^\ The sale deed and the 
agreement to ]‘e-conYeY disclose one transaction, as is 
clear from the fact that the piaintifi ^Yanied to haYe the 
two docnnieiits read together as ci eating a mortgage. 

Hence the agreement is inadmissible as eYidence of a 
personal obligation and the whole transaction should 
not be diYided into twm. Section 17 of the Eegistra- 
tion Act is applicable. 

Beaman, J. : — On the 9th of September 1903 the plaint- 
iff and the defendant undoubtedly intended to mort- 
gage the property notY in suit. The defendant being a 
good Musalman scrupled to lake interest. It was accord- 
ingly agreed that the plaintiff should nominally sell 
the iiroperiy out and out to the detendanl and there- 
after attorn to him for an amount of rent which would 
represent reasonable interest. This couYeyance was 
executed and duly registered. Contemporaneously the 
defendant executed an agreement to the plaintilf to i*e- 
coiiYey the property for the same consideration, namely 
Es. 1,199, when called upon to do so. If we look at the 
true intention of the parties we should haYe no doubt 


W (1880) 5 Bom. 143. 
(2) (1883) 7 Bom. 310. 
II ()71— G 
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bui that this was really, tliougb in foim a sale, a mort- 
gage. Inasmuch, however, as the plaintiff very natur- 
ally did not register his imrt, that is to say, the agfee- 
meJit given to him by the defendant at the time, tlie 
Court below rofxiscd to treat the wdiole transaction 
togethei* as a mortgage. So far defeated, the plaintiff! 
fell back uj)on the alternative and claim ed to have his 
agreement of the 9th of September 1903 speciffcally 
enforced against tlie defendant. The lower appeJlate 
Court refused to give olCect to the agreement to rc-con- 
vey on tho ground that it was a document eompulsojily 
1 ‘egistrable under section 17, clause (h) of the Registra- 
tion Act. In our opinion, the learned Judge was 
wrong. Seimrated entirely from the conveyance of the 
defendant 'we can see in this document nothing more than 
a]i ordinary agreement to sell, and such agreements are 
expressly exempted from the opej'ation of section 17, 
clauses {cf) and (h) of Act III of 1877 by clause (Ji) as it 
stood in tiiai section and now c.vception (v). It has 
been screnuously conteudctl on behalf ol the defendant- 
respondent here, that inasmuch as this agreement to 
re-convey contains words to the effect that on ixaxmiont 
of the consideration the defendant is to give up the 
laud and re-convey, there is a direct interest created by 
the instrument itself in the land. We tliink, however, 
having regard to its form as a whole that it is no more 
than an ordinajy agreement to re-convey when called 
upon to do so, and we are the more disposed to adopt 
this view since there can be no doubt whatever but 
that the whole justice of the case is on the side of the 
plaintiff. We, therefore, think that the decree of tho 
Court below must be reversed and that the plaintiff' 
must now be decreed spocitlc performance of tlie agree- 
ment of the 9th of September 1903, that is to say, th.at on 
the plaintiff paying to the defendant Es. 1,499 within 
tlirec months of the date of this decree, the defend- 
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aiit be ordered to re-coo'vej" the j)ropei'ty in suit to 
the ]daintitr and put him in possession tliereof. The 
plaintiJI must have all his costs after the remand. Up 
to remand the parties must bear their own costs. 

Decree reversed. 

u. n. E. 


APPELLATE CIVIL. 

Before 2[i\ Jn’ifke Ben u in ct/i ’’ )//. JuUtce llaynauL 

BIlKIDIIAli BALKHIbllNA (uiiioiN \L Pi liMiii), AprriTVNJ, t. BA13AJI 
MULA (ora<ri\ IL DctiNOANi) PrsruNDEva. 

Klioti BrUleine}d Act (Bom Adloflb'lO) '^e< tio)is d and 10^^^ — Xhotf Ted slum 
— He^hjpaiton of ixenininct/ iujld^ — Tuuisfti — foi atein of f/ecub — 
Eipnatiou of the lease — t^iuf to luoi'o possesston — Impeailuneut of 
pl(unhf \ idle — Consent of Idiots neiis-, u y foi iiansjcr — Resignation aecotn- 
jganied bi/ comideiat on — Pcuties in pan cklitlo — Estoppel. 

Tilt* rlcrt-iidcint lesigued Ins oecuptincy ii£>lits in a klioti takslnni to the 
plaintitl, A\lio was one of tlio Khots, m the year 1905. Synclironously w ith 

Second Appeal No. 706 of 1913. 

0) vSertions 9 and 10 of tin* Kiioii Stttlement Act (Bom Act I of 1880) aio 
as follows — 

9. The nj;his ol!k]iols, dll n kaus ind tpiasi dhaukiiis slnll he luiuihlo 
diid li insit talk 

Otciipxni} Hants’ i^lits shall ho hcjitahlc, l)iit ^h ill not ])0 othciwise 
liansiieiahh , unless ni an} ( is< tin tin u t pio\ t s tl it such n^hi of tiaustei 
Ills h^en eveicised in lespct t of the lind in his occupiiu \ , indipendentl} of the 
consent of the khot, at some linn wdhin tlic peiiod of thiit} ycais in \i pie- 
\ions ti) tin coniint litcnicnl of the ic\(nue }( n 1S65 06, ui unless ni the ci-,e 
of an oct upanc} -light conftucd 1i} the khot nndci sccln n 11, the khot gi ant*- 
such light of tiansfei of tlie same 

10. If a piivileged occupant icsigii the land oi any poition of the land in 
Ins holthng, oi if any such occupant’s land lapse foi failuie of lieiis, oi other 
peisoiis entitled theicto, or is foifeitcd on the occupint’s failing to pay the 
lent due in lespect llnueof, the land so icsigncd, lapsed, oi forfeited, shall be 
at the disposal of the khot as klioti land free uL all encmnhiances, other than 
hens or chaiges cicated or existing in favour of Go\ oinmeiit. 
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this resignation a lease foi a teim o£ live years was executed and the defend 
ant attorned to tlio plaintiff in lospect of the lands. The defendant's lesigna- 
tiou w as accompanied hy consideration, 

Aftei the cxpiiatlun o£ the teim of the lease, the plaintiff sued to recover 
possession of the lands and the defendant impugned the plaintiffs title. 

Held, dismissing the suit for recoveiy of possession, that the foundation of 
the plaintiff’s title in 1905 was illegal, that the lesignation and lease having 
been made at the same time and having formed part of what was viitually one 
transaction, if the transfer which the lesignation was held to amount to were 
tainted with any illegality as being in coiitiaventioii of the statute law, namely, 
the Klioti Settlement Act (Bom. Act I of 1880), the letting must go wdih it, 
that undei se( iton 9 of the said Act the consent of the Khots including the 
plaintiff was nccessaiy to the \ahdit} of the tiansfer and it was not sliown that 
siuii euiisent had been oldained, that aecoidmgly the conditions stated in 
section 9 being nof complied with tlicic was no tiansfer nndei that section, uoi 
could the tiaiisai tioii ])c legaided as a lesignation undei section 10 of ilie said 
A( t bteausi it was a< eompanied In coiisideialion. 

Htkh liuthei, that in the e<isc ui a cuntiaci wheie both the paitics weie 
m jjttudfl lit) tlu^ ])! untitt ivas not ( ntilled to estop the defendant fium showing 
the ilkj,‘ihtv of Ins bth noi was theic au}^ cstoppei against any Act of 
l\iihdiniiii Vi ill liiihi cig mi^t an Act ot the Legislatiiie. 

SEt'OJTJ) appeal agaiu.st tJie decision of V. 0. Xadnskar, 
Addi lion al First Cla.ss Subordinate Judge of Ratnagiri 
with appellate powers, modifying tbe decree of J. A. 
Samant, .Subordinate J ndge of Chij)lun. 

The plaintiff sued to recover from the defendant 
possession of the thikans in suit together with Rs. 93 
as arrears of rent for three years and future mesne 
profits. The plaint alleged that the defendant executed 
a rent note in plaintiff’s favour on the 29th April 1905 
and took the thikans for cultivation for a period of five 
years and that, instead of restoring possession of tiie 
same to the plaintiff as agreed in the rent note, the 


Buf it bhall not bo ooujpeteiit to a pii\jleged ooLiipaiit at aiy liiiK' to resign 
a ]i<iition only of lut> eiitiio lioldiug except with the consent of the khot ; and 
no piivdogod occupant shall ho deemed to have forfeited his land on failure to 
pay lent unless siidi I'oifeituie is certified hy the Collector. 
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detoiidanl wrongfully continued to cultivate the tlnkans 
and to receive pi'otits. Hence the suit. 

The defendant admitted the rout note sued on and 
contended tiiat the lauds belonged to him and that he 
passed the rent note because tlie plaintiff gave him to 
understand that if he i^assod the rent note, the jjlaiiitifl 
would flx the rent ]niyab]e by him once for all. 

The Subordinate .Judge fonnti that tlie defendant did 
not prove that lie passed tiic rent note for getting the 
rent payable by him as occupancy tenant fixed once for 
all and not for giving any right to the plaintiff to eject 
him as an ordinary tenani and in view of lije provisions 
of section 92 of tlie Emdence Act (he (iofendant could 
not raise any such contention, tiiat the I’eleasc relied on 
by the plaintiff as passed by tlie defendant was proved 
and the same was Legal and that the plaintiff was entitled 
to recover possession and Lis. .52-2-3 as mesne pj'otlts for 
three years. He, thci’efore, passed a decree accordingly 
and directed inquiry into the amount of mesne profits 
from the date of the suit till delivery of possession to 
the iilaintiff or till the expiration of thi’ee years. 

On appeal by the tlefendant the apioeilate .Judge found 
that the defendant possessed occupancy rights in tlie 
lands in suit, t'uat the sale by him of those rights to the 
plaintiff was not legal and valid and that the transfcj- 
relied on hy the plaintiff was a sale and not a resigna- 
tion. The decree of the fiJ'st Court was therefore modi- 
fied by rejecting tlie plaintiff's claim for possession and 
the defendant was directed to pay only Ks. (>2 to the 
plaintifi'. 

The plaintiff preferred a second appeal. 

D. A. Khare and P. D. Bhkle, for the appellant 
(plaintiff): — The document evidencing a transfer in our 
favour is a deed of release or resignation and is covered 
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tins rosignation a Itasc foi a tdin of live years was executed and tlie defend 
ant attorned to the plaintiff in le'^pcct of the land<i The defendant’s lesigiia- 
tion was accompanied by considtiation 

Aftei the f \pn ition of Ibe tciin of llie lease, tlie plnntift sued to lecoici 
possession oC tilt Linds nid the defendant impugned the plaintiff’s title 

Held, dismissing the suit foi lecoveiy of possession, that the foundation of 
the plamtift’s title in 1905 w is illegal, that the lesignation and lease having 
been made at the same tune and having foiined pait of what was \ntnally one 
tiaiisaction, it the ti insfei vhieh tlie lesignition was held to anioimt to weio 
tainted AMth any illegalit} as being in contiaA^ention of the statute law, namely, 
the Khoh Settkinent A(t (Bom Aet I of 1880), the letting must go with it, 
lint uiidci senton 9 of tlie said Act tin consent of the Khots iiielndmg the 
plaintitl vis ninssii^ to the lalidit} of the tiansfei and it ivas not shown that 
such consent had been olitiuied tint ic( oidmgly the conditions stated in 
section 1) h( im:, not complied with tlicic w is no tiinsfei undei that section noi 
could the ti insntion ])c icgudtd is a lesi ^nation iiiuki section 10 of the said 
Act bee lUM it w IS a< < om]>nin d hi consuL i itiou 

JTild tiiillici, tint 111 tile cisLui 1 contiut vlieic both the paities weie 
,»// j/mnkJ (to till ])h]iitih \> IS not entitled to estop Ike defendant tiom showing 
the ill{-,il]t> ol Ills titk 1101 was theie an) estoppel against an) Aet of 
Puhnneni oj in Indn i^aiijst in Aet ot the Legislatnie 


Second appeal against tlie decision of V. Gr. Kaduskar, 
Addilional First Clahs Subordinate Judge of Ratnagiri 
witli appellate powers, modifying tlie decree of J. A. 
Saniant, Subordinate Judge of Cliiplun. 

The plaintiff sued to recover from tlie defendant 
possession of the tliikans in suit togetlior with Rs. 93 
as arrears of rent for thi-oe years and future mesne 
profits. The plaint alleged that the defendant executed 
cl rent note in phuntilf’.s tavour on the 29th April 1905 
and took the thikans for cultivation for a period of five 
years and that, instead of restoring possession of the 
same to the plaintifiC as agreed in the rent note, the 


But it sliall not bo loiijpctuit to a pinilc^ed occiiiiant it aiij time to losigu 
a iioitii^u oiilj of Ills uitiR lioldiiig e\ocpt with the constut ot the khot ; and 
uo puviloged uociipaiit sJuIl bo deemed to havo toiieitod hia land on iailuie to 
p ly mit iinloss Mich loifoitme is oeitiiiod by the Collector. 
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defendant wrongfully conlLunedto ciiltivate tlio tliikans 
and to receive profits. Hence tlie suit. 

Tbc defendant admitted tbe I'ont note sued on and 
contended (bat tbe lands l)elonged to biin and tiiat be 
passed tbe rent note because tbe plaintiff gave bim to 
understand tliat if be j)assed tbe rent note, tlio plaintiff 
woxdd fix tlie l■ent parable by bim once for all. 

Tbe Hnbordinatc Judge tonnd that tlie defendant did 
not prove tbat bo passed tbe rent note for getting tbe 
I'ent payable by him as occniianey tenant fixed once for 
all and not for giving any j'iglit to tbo plaiiitiff to efect 
bim as an ordinary tenanii and in view of tiic provisions 
of section 92 or tbe Emdeiice Act tlie defendant could 
not raise any sncb conteiiiioii, that tbe release j-eliecl on 
try tbe plaintiff as parsed I)y tbe defendanl was proved 
and the same was legal and iliat tbe plainllff wa-. entitled 
to recover ixossession and lls. o2-2-3 as mesjie profits for 
three year’s. He, tlierefor’e, passed a decree accordingly 
and directed inquiry into tbe amount of mesne profits 
from tbe date of tbe suit till delivery of possession to 
tlio plaintiff or till tbe expiration of tbi-ee years. 

On appeal by tbe delendiint tbe axrpellate Judge found 
tbat tbe defendant possessed occupancy rights in tbe 
lands in suit, tbat tbe sale by bim of those rights to tlie 
irlaintilt was not legal and valid and that tbe ti'ansler 
relied on by tire iriaintiflf was a sale and not a resigna- 
tion. Tbe decree of tbe lir’st Court was tber’efore modi- 
fied by rejecting tbo plainlill's claim lor jrossession and 
tbe defendant was directed to pay only Rs. 62 to tbe 
plaintiff. 

Tire plainti If preferr'ed a second appeal. 

D. A. Khare and P. £>. Bhicle, for tbe appellant 
(plaintiff) : — Tbc document evidencing a transfer in our 
favour is a deed of release or resignation and is covered 
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^ by section 10 of tlie Klioti Act. It is worded as a deed 
SiiuiuiiAE of release and tlie intention of tlic parties becomes qnitc 
Balkrishna thereby. 

to!!! Assuming that it is, as held by the lower Court, a 
deed of sale, section 9 of the Khoti Act of 1880 as 
amended by Act YIII of 1912 makes the khoti lands 
transferable with the consent of the khot and hei’O the 
sale-deed pas,sed in plaintiff’s favour implies his consent 
to it. Therefore, the sale deed is valid. 

Granting that the sale deed is invalid, t]}e parties to 
it entered ijito a contract of tenancy treating the sale as 
legal and valid and tho vendor-defendant admitted the 
title of the vendee-plaintiff. It is, therefore, not open 
to the defendant under section 116 of the Evidence Act 
to turn 1 ‘ound and deny plaintilfs title. The defendant 
is es(up]K‘d from denying the plaintiff’s title. Estoppel 
by conciuet also Inirs tho defendant’s contention : 
Shijdina Chamn Blinllackarija v. Moklmda Siuidari 
Dpbi^\ Aijemiddiii Nat^ya v. Srish Chandra Banerji^^'^, 
Caspersz on Estoppel, pp. 269-271, Halsbnry’s Laws of 
England, A^oJ. 13, pp. 369, 370. 


F. B. Firkar, for respondent (defendant) : — We 
submit that tho deed relied on by the plaintiff is not a 
release or resignation but it is a deed of transfer or sale. 
Although it is worded as a deed of release or resignation, 
still, having regard to its su))stance, it is virtually a deed 
of sale. Besides, it was accompanied witli consi- 
deration, tlierefore, the transaction is a sale under sec- 
tion 54 of the Transfer of Property Act. It has also 
been held tliat where a transaction is accomiranied 
with consideration it is a sale : Bayncliandm v. 
Bailatraya'^, Badeshah v. Namyan^^\ The Khoti Act, 

« (1911) 16 CaI. W.'fr. 703. (3) (1907) 31 Bom. 207. 

® (190G) 11 Ual. W. N. 76. (« (1907) 9 Bom. L. E. 829. 
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as it was in loiin befoi'e the ainenclment of 1912, 
applies to the facts of this case. Tho deed of sale 
and the rent note were jiassed on tlie 29th April 1905 
and they were part and parcel of the same 
transaction. Boction 9 of the Xhoti Act as amended 
by Bombay Act III of 189 1 applies. Since the iilaintilE 
has not proved either of the exceptions provided for by 
section 9 of tJje Khoti Act, the transfer of the occupancy 
land by the defendant, who is an occupancy tenant, to 
the plaintiir, who is one of the khoti shai-ers, is void 
and inoperative : Badeshali v. Nara}jatfi\ Mahadev 
V. Mahudaji^^'^ ■ The contract contained in the sale deed 
is therefore void. The consent of tho khot does not 
make the transfer of the khoti lands valid unless and 
until either of the two exceptions provided foj‘ hy 
section 9 is proved. 

Assuming that tho consent of the khot makes the 
transfer valid independently of ' the exceptions in 
section 9 of tlie amended Khoti Act of 1904, the transfer 
of the lands is void for want of the consent of the khot. 
Tlie consent of tho plaintiff alone is not sufficient 
because under section 3, clause (2) of tlie Khoti Act the 
term “ khot ” includes “ all co-sharers in a khotki”. The 
plaintiff is not the only khot of the village. There are 
othei' klioti sliai'crs who, along with the plaintiff, hold 
the village in joint jiossession. Those khoti sharei's 
must be shown to have consented to the transfer, and 
that is not done. 

The doctrine of estoppel cannot aiiply. Both the 
documents were executed between the same parties and 
at one and the same time. They were one transaction. 
Therefore if the sale deed falls, the rent note also must 
fall with it. Bcction 116 of tho Evidence Act is, therefore, 
not applicable. 
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Khare, in repl 3 ^ 

Beaman, J. : — In tins suit tlio defendant purported 
to j'cslgn l)is occupancy riglils in a Khotki to the 
plaintiff, wlio was one of tlie Kiiots, in tlio year 1905. 
SyncLronously witli tin's resignation a iease foi’ a term 
of five years was executed, and the defendant attorned 
to the plaintiff in respect of tliese lands, it is found as 
a fact tiiat the proposed resignation was accompanied 
by consideratioji. After the expij'ation of the term the 
plaintiff has sued the defendant upon the lease, and tiie 
question of greatest diitlciilty which has arisen in the 
appeal is, whether the defendant is entitled to impugn 
the plaintiff’s title? 

We pass over tiie nice point whether the estoppel 
mentioned in section 11(5 of the Evidence Act survives 
tiie term iqion whicii tiie lands may have been demised. 
This difficulty would ai'ise upon a construction of the 
words ‘‘during tiie continuance of the tenancy”. We 
tiiink it unnecessary to give any decision upon that 
point, because we entertain no doubt but that the 
defendant is not estopi^ed from cliallenging the legality 
of the plaintiff’s title. Tliere is no estoppel against an 
Act of Parliament or in tliis country against an Act of 
the Legislature. It is to be rcinembercd that the trans- 
fer or resignation and the lease were made at tiie same 
time and formed parts of what is Aurtually one transac- 
tion. If the transfer is found to be tainted with any 
illegality as being in contravention of any provision of 
the Statute law the letting must go witli it. We enter- 
tain no doubts in the slate of tlie authorities but that 
this alleged I'esignation must be now regarded as a 
transfej*. That has already been decided in more than 
one case in tiiis Court, and must be regarded as settled 
law. Then, if a transfer, it could only bo legal under 
section 9 of the Khoti Act, provided that the conditions 
set forth in that section have been complied with. The 
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essential condition which we have to consider is 
whether the consent of the Khot was obtained, for it is 
not alleged that this transfer could be validated on the 
ground of any custom proved, authorising a tenant so 
to alienate his occuiDancy rights without the consent of 
the Khot. It is not seriously contended that the con- 
sent of the Khot witliin the full meaning of that term 
has been obtained. One Khot, the man in whose favour 
tlie void resignation was ]nade, has of course consented. 
It is admitted that there are other Khols whose consent 
would also l)e necessary, and it is not suggested that 
that consent has been obtained. In these circumstances 
there could be no transfei* under section 9. That section 
expressly makes oecuiiancy rights of this hind noii- 
transferable unless the conditions staterl in the section 
have iieen complied with ; nor, as we said, in the state 
of authorities could it be regarded as a resignation 
under section 10 since it was accomiianied by considera- 
tion. Therefore the foundation of the plaintiff’s title 
in 1905 is shown to have ])een illegal. It was, moreover, 
a contract between the plaintiff and tlie defendant here, 
so that both parties may be said to have been in pari 
delicto, and the plaintiff is not entitled to estop the 
defendant from showing the illegality of the title so 
founded. We must, therefore, confirm the decree of 
the Court below and dismiss this appeal with all costs 
upon the appellant. 

Appeal difimifispd. 

c . 15. u. 
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Before Mr, Justice Beaman and Mr. Justice Heaton. 

SITABAI ROM RAGHUNATH (original PLiiNTirr), Appellant, r. SAM- 
BHU SONU AND orncEs (original Deiendanis), Respondents/ 

La 7 id Revenue Code {Bom Att V of 1879), section S3 — Ti'ansfer of Property 

Act {lY of 1882), section 108, clause Qi) — Permanent tenant — Right to cut 

trees — English lau offxtines — No application m tins country. 

A pel maneoi tenant, the oiioin oC whose tenancy is lost in antiquity and 
who has planted 1 h es upon tlu I inds demised Ins a iielit to ini tin m down 
and to use tin ni 

Tin Ihij^lisli h\\ of hvtuies iiid the pi innph s upon wlmh d is Insed hi\( 
no appluahilit;^ in tins (imntn 

Recois’d appeal against Ike decision ol P. J. 
Taleyarkhaii. Acting District Judge of Eatnagiri, 
coiiiirmliig tke decree of K. H. Kii’ki re, Pir,st Class 
Ruboj’diiiate Judge of Eatnagii’i. 

Tlie idaintiir sued to recover damages for the wrong- 
ful cutting of some fruit-bearing trees by the defendants 
and for an injunction restraining them from cutting other 
trees in futuj'e. The plaintiff also claimed Es. 20 on 
account of the rent of fruit-beaiing trees planted by the 
defendants. The plaint alleged that the defendants 
held the lands in suit as plaintiff’s yearly tenants and 
had no right to cut the trees in the lands, that they 
wrongfully cut a certain number of fruit-bearing trees 
standing on some of the lands, that they had also paid 
no rent for the cocoanut, mango and other fiaiit trees 
planted by them, and that they were liable to pay 
Es. 20 as rent for the trees ovej' and above what thev 
I)aid for the lands. 

The defendants contended that they were pej-manent 
tenants and the trees w^ere planted by their ancestors 
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and tliey liad a riglit to cut tlieui, tliat tlxey disputed 
tlie nuiiibei’ of ti'ee>s alleged to have been cut and the 
amount of damages, and that they were paying only a 
fixed rent and were not liable to pxiy anything extra 
for the trees. 

The Subordiiicite Judge found that the defendants 
were permanent tenants and were entitled to the trees 
which they had cut txnd that they were not liable to 
pay separate rent foi' the fruit-bearing trees over and 
above the rent they paid for the lands. The suit was 
accordingly dismissed. 

The plaintiff appealed and the District Judge con- 
firmed the decree. 

The plaintiff preferred a second appeal. 

Jayakar, with P. D. Bliide, for the appellant (plaint- 
■i-®) • Tlie defendants are temrnts and as such they have 
no right to cut trees. The plaintiff is the owner of the 
soil and on the principle of the maxim quid quid 
pluntatio' solo solo cedit the landlord is the owuier of 
the trees. According to the ruling in Nafai- Chandra 
Pal Chowdliuri v. Ram Lai Pal^^ property in trees is 
by a genei’al rule of law vested in the proprietor of the 
land unless a contrary custom is proved. The onus of 
provhig custom is on the tenant and no such custom is 
alleged by them or proved. 

The ruling in Imdad Khatun v. BhajiratW'^ is to 
the effect that eveit though tlie trees are planted by the 
tenant, he cannot trxinsfer them. 

Coyaji, with B. V. Desai, for respondents 1, 3 and 6 
(defendants 1, 3 and 6) It is found that the defendants 
are peimanent tenants and that the trees have been 
planted by them. Tn the ease of permanent tenants the 
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landlord is entitled to rent only and tlie tenants have 
a right to cut trees. At any rate the tenants have a 
right to cut trees under section 108, clause (h) ot the 
Ti'ansfer of Property Act. 

The cases relied on were decided under the local 
Acts. They are therefore not applicable. 

BEA2IAN, J. The only question argued before us is 
whether the defendants, who are found to be perniairent 
tenants, have a right to cut trees upoii the lands 
demised. The plaintiff is found to be the owner of the 
lands, but the tenants upon the principle stated in 
section 83 of the Land Revenue Code arc found to be 
permanent tenants, that is to say, the origin of theij 
tenancy is lost in antiquity. The dispute between the 
plaintiff and the defendants now centres upon the right 
of the defendants to cut down trees which, ex concesis 
and by the admission of the plaintiff, they have them- 
selves planted. In these circnmstaiices we entertain 
no doubt whatever but that the defendants have the 
right which they claim. The English law of fixtures 
and the principle upon which it is based have no 
general applicability in this country. Therefore, before 
the passing of the Transfer of Property Act, which deals 
expressly with circumstances like these, we must be 
referred, in the absence of any special usage, to what we 
conceive to be principles of equity, justice and good 
conscience, and none of those in our judgment compel 
us to say that a permanent tenant who has planted trees 
upon his lands is precluded from cuttijig down aJid 
making use of them. It is unnecessary to discuss the 
jnimoj'ous cases to which we have been referretl, since 
tJje principle of our judgment is very simple, very clear, 
and has since found Legislative sanction in section 108, 
clause (Ii) of the Transfer of Property Act. It has been 
contended that that section does not apply to agricul- 
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tural leases, and we are not supposing that it does, hiit 
we do think that the princii^les to which it gives ex- 
pression are principles which, for the most part, were 
good law in respect of the facts covered hy them before 
they found Legislative expression in the Transfer of 
Property Act, and among such would certainly be tlie 
indnciple upon which we found our decision here. We 
think, therefore, that the decree of the lower aiopellate 
Court must be confirmed and this appeal dismissed 
with all costs. 


Deci‘ce co}ifirmecl. 


a. n. n. 


CRIMINAL REFERENCE. 


Befon JI). Jusine Heaton and -3/;. Jiibifte SJiah 

EMPEROR V. VINAYAK NARAYAN ARTE. 

Cuminal Procedure Code (^Act V of 1808')^ section 3 W — Ti ijimf IJaipstraie 
sending up a case to the Buh-Dlcisional 2Iagistiate on the giound that he 
cannot pass adequate sentence — Sub-Dudsioncd Magistuite scndiiq up the 
(ase to another Magistiate — Committal of the case hg such Magistiatc to 
Couit of Session — Commitment not valid — Practice and Proceduie, 

A ^lagifetiate of the Second Class trying a case sent up the case to the Buh- 
Bhisional Magistrate on the giound that he could not pass an ade<|uate sentence. 
The latter transfeiied the case to a Magistrate of the First Class, who 
connnitted it to the Conit of Session. A <|iicstion having aiisen if the coinniit- 
nicnt was legal : 

Jfeld, quashing the couimitincut, that under section 349 of the Oiiminai 
ProLcdme Code (Act V oi 1898) it vas the Suh-Dhisional Magisiiale alone 
A\ho vas eoinpetent to deal vith the case. 

This was a inference made by K. B. Wassoodew, 
Additional Sessions Judge of Thana. 
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The accused was tried in tlie tot instauee by tbe 
Second Class Magistrate of Pen lor offences 

under sections S86 and of ° ts 

Tlie Magistrate found tlie accused guilty ^ ' 

of opinion that he could not pass a sufficiently severe 
sentence against the accused. Je, therefoi^ sent^ 
the proceedings to the Suh-Dmsional Magistaatc 
Kolaha Northern Division, under section 349 o the 
Oriiiiinal Procedure Code. The latter transferred the 
case to the First Class Magistrate for disposal, -who 
committed the case to the Court of Session at Thana. 

The Additional Sessions Judge of Thana, being of 
opinion that tbe commitment was illegal, referred t le 
case to the High Court, observing as follows 

T Humbly subiuit that llie ouloi ,.f ium.fer mado by the Sub-UivisHmal 
Koldba, N. D.. ib illegal ami the pioceedmgs of the committog 

llagWiateaietheietoieioid The Second Chns Mauhtuito, u ho hiblouquiied 

,„(o thib ..me bubmittecl his p.oceeclmgs to the Suh-DiMs,onal Magistiatc 
umlu seelion .149, Cnmhnl Pio.cduio Code. Soetioii 349 (^) malteb i 

ohligatoo on the Suh-DiMsional Mag.stiate to pass ‘ such judgment sentence 

m oidei‘in the case as he thinU ht. ’ In this ease the Sali-Bnisional 
Magistiatc has neither passed i«dgment no, senten. e. He has made _ an 
oulei of tiansfer to a Magistiatc suboidinate to him under section 52b, Oimiii.al 
Procedmo Code. It m submitted, that the oidei of tiansfer is not such an 
Older as is contemplated by section 349 ^2), Ciiminal Piocedure Code, rho 
woid ‘Older’ in this section nee essaiily implies a " final ordei .” The older 
of traubfe. is not a final oulci. It only directs a Subouluiate Magisti ate to 
tnquiie into the cabc. The fact that the wouls “ judgment and sentoneo 
precede and aic associated with the woid “order” implies that the word 
“order” is used ejusdem genem wth the wouls “ judgment and sentence. 

I am, therefore, of opinion that the Sub-Divisional Magistrate had no power 
to transfer the case sent up to him under section 349, Ciiminal Piocedme Code. 

The committing Magistiate appaiently observed the above difficulty and 
theiefoie lefened the case to the District Magistrate. The latter in his memo, 
(page 9 of Book No. 3) has expressed an opinion that the Sub-Divisiona 
Magistiate’s oidei uas not u-rcgular. Presumably the District Magistrate was 
under the impression that a Sub-Divisional Magistrate had general powers of 
transfer nndci section 523, Ciiminal ihocudme Code. It is suhmllted that 
section 528, Criminal Piocedure Code, docs authorise a Suh-Divisional Magistrate, 


f 
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to whom a case is sent up under section 349, Criminal Procedme Code, to 
transfer the same to any other Subordinate Magistrate. His powers are limited 
to withdrawing and recalling cases from Subordinate Magistrates, and then 
referring them for enquiry or trial to any other Subordinate Magistrates. If 
the District Magistiate had vithdiawn this case fiom the Sub-Divisional 
Magistiate under section 528, and then refeived it for trial to the committing 
Magistrate, the procedure might have been regular. But this has not been done. 

Anothei provision in tlie Criminal Pi oceduie Code vhu h einpoveis a Siib- 
Di visional Magistiaie to transfei cases to a Suboidinate IMagistrate is contained 
in section 192. E\en nndei Ibis section the iioweis of tiansfcr aio limit (d 
to cases wiikli ba^e been tiken ‘'cognizance of” by the Suli-Duisional 
^lagisti ite. The mode in whn h cogtii/ancc of an oHem e can be taken is ghen 
in se( tion 190, Crimlnil Pioteduie Code. In the pieseiUcasetlicSuli-DRisioiial 
Magistiate cannot be said to have taken cogm/ance of the oheiue with wludi 
th(* accused is chaiged in an\ ot the modes indicated in section 190. Foi 
these leasons I am humhh of opinion that the oulei of tianster of the 
Sub-Dhisional Magistiate cniiiot be sustaine<l and ounHVjuentlv it Mtiati s 
the siil>sequent pioceedings of the committing Magistiate This defect iii Uu 
proceedings cannot, in my opinion, he ouied by section 532, Criminal Pio- 
lecliue Code, whidi does not apply to a < ommitmeiit by a Magistrate (lul\ 
empowered to commit. 

Tlie reference was Beard. 

Mamihhai Nanabhai (amiaifi cii)-kv) for the ac- 
cused; — Under section 349 of the Criminal Procedure 
Code it was only the Sul )-Di visional Magistrate alone 
who ought to have dealt with the case : he had no power 
to tran.sfer the ease. See The Queen v. TelaijiulanS^K 
Section 528 of the Code did not apply as he had no< 
“ withdj'awn” or ‘‘ recalled ” the case. Tlie trunsfet’ was 
further not anthorised l)y section 192, because the Suh- 
Divisional Magistrate had not taken “ cognizance of ” the 
case at its initial stage. Ahsuming that the .section 
applies to cases of which cognizance is talcen at a later 
stage, the power can only be exercised when the transfer 
has to be made for “inqxiiiy” or “trial”. Proceedings 
under section 349 are of a very special nature, aud ai'e 
not to be assimilated to ordinary cases. 
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Tlie order of transfer being bad, all proceedings before 
the First Class Magistrate, inclusive of the order of 
commitment, are bad. 

S. S. Paikar, Government Pleader, for the Crown ; 
The order of transfer by the Sub-Divisional Magistrate 
is not bad, because section 349 empowers him to pass 
any order which he thinks fit and which is according 
to law. He can exercise the powers of transfer given 
to him by section 192. 

The proceedings befoj'e the First Class Magistrate are 
not void because he has not passed any sentence withiji 
the meaning of section 530, clause (1). He has simply 
committed the ease to the Court of Session, which is 
within his ordinary powers. 

Shah, J. : — The facts that have given rise to this 
reference arc briefly these : the accused was in the first 
instance tried by a Second Class Magistrate for offences 
punishable under sections 336 and 4.52, Indian Penal 
Code. He sent up the proceedings under section 349 
of the Criminal Procedure Code to the Sub-Divisional 
Magistrate, Kolaba, Northern Division, as he thouglit 
that he coidd not pass a sentence sufficiently severe 
against the accused. The Sxrb-Divisional Magistrate, 
instead of disposing of the matter himself, transferred 
the case to a First Class Magistrate, and the First Class 
Magistrate committed tlie accused to the Court of 
Session. The Additional Sessions J udge of Tirana has 
made this reference, pointing out that in his opinion tlie 
(^ommitment by the First Class Magistrate is illegal. 

Having regard to the special character of the pro- 
visions of section 349 I am of opinion that it is only 
the District Magistrate or the Sub-Divisional Magistrate 
who has jurisdiction to exercise the powers mentioned 
in paragraph 2 of section 349, i. e., to pass.such judgment, 
sentence or order in the case as he thinks fit. The 
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8ub-Di visional Magistrate in this case has api)arcntly 
acted under section 528 of the Criminal Procedure Code, 
which, in my opinion. Las no application to procceditigs 
snbmitted to him by a Second Class Magistrate under 
section 319 ; and in the argument before us it is not 
suggested that the powers of transfer under section 528 
could Justify the transfer of the proceedings to the 
First Class Magistrate in this case. 

Having regard to the powers of a Cirot Ciu^s iViagis- 
trate and of a Sub-Divisional xVIagistratc as specified in 
Schedule III and to section 530, clause (1) of tlxe Code, 
I feel fortified in the view I take of the section that 
the JUi’isdiCLion to deal with the i^rocesdinus under 
section 319 is conferred upon District Magist' ates and 
Snb-Di visional Magistrates and upon no olber Magis- 
trates. Even assuming that the Sub-Divisiomd Magis- 
trate had the power to transfer these proceeding.^ to 
tlie First Class Magistrate, he could not transfer llie 
Jurisdiction which was confejTcd ui)on him by the 
section and not upon tlie First Class Magistrate. It 
seems to me that this is not a que.stion of the poAver of 
the Sub-Di visional Magisfj'ate to tran-.[er any pro- 
ceedings before him but a qxrestion of Jurisdiction. 

The Government Pleadei- has sought to suppoi't fbo 
order of commitment by relying upon section 5.‘)2, 
Criminal Procedure Code. But it is quite clear that 
the section has no application to the facts of this ease, 
in which the proceedings are supposed to be Avholly 
without Jurisdiction. I think, therefore, ihat the 
proceedings before the First Class Magistrate are with- 
out Jxirisdiction. The re.sult is that the ordei* of 
commitment is set aside and the pi'oceedings are sent 
back to tlie Sub-DiAUsional Magistrate, to whom they 
were, in the first instance, submitted by the Second 
Class Magistrate under section 319, to be disposed 
Tl 671—8 
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ot by liiin accoidiiig to law. We arc indebted to 
Mr. Maniibbai for liaving argued the reference on behalf 
of the accused at our request. 

Heaton, J. : — I concur. I do not feel any doubt now 
(at one time I did) that section 349 confers special 
powers, or, wliat may be called, a special jurisdiction, 
and confers it only on Distiict and Sub-Divisional 
Magistrates. That being so, everj’' case which is referred 
under section 349 must be disposed of by a Magistrate 
who has tliat special jurisdiction. In this paiticular 
case the matter was disjioscd of by a Magistrate who 
had not this jurisdiction, and I concur in the proposed 
order. 

Order set aside. 

E. B. 


APPELLATE CIVIL. 


Befoie Ml Ju'stKe Heaton and jMi Justice Shah 

SIDfJAPPA nv BAPU BIKiDUR and anoihlr (orktINAL DniNDVM^ 
Nos 1 and 3) Aiiin^Nis, V NINGANGAVDA bin SIDDANGAVDA and 
iNomrR (original Pivinhii and Dliindant No 2), Rispondims* 

« 

JJnida lav — Adojition — Adoption made hy loidou of pi edei eased ^on — 
Conte mpoianeoub (onsent of he/ mothei m law in whom estate tested as lien 

Under Hindu Law, the v idow ol a picdeceased son can make a \alid idoption 
with the contcmponiieous consent ot^ici mothei in liw in whom the c>tatc ot 
the last tail uwnei is nested as an hen 

Payapa v , iollowcd 

Second appeal from the decision ot F. K. Boyd, 
District Judge ol Bijapur, confiiming the detreo ])assod 
hy V. E. Kulkaini, Siibordinaie -liidge at Muddebilia]. 

Suit for declaration that certain lands belonged to the 
plaintiff. 

Seooiid Appeil No 103 of 1913 
(1898) 23 Bom 327 
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The lands in dispute belonged originally to Raman- 
gavda, who died in 1877 leaving him surviving his widow 
Avabai, and Shidava, the widow of his predeceased son. 
In 1878, Shidava adopted Shidappa with the consent of 
Avabai. Both Avabai and Shidava died about the 
year 1904. 

On Shidappa’s death, his widow adopted the plaintiff 
in 1906. The defendants, who were the reversionary 
heirs of Eainangavda, claimed the lands. 

The plaintiff sued in 1908 for a declaration that the 
lands belonged to him. The defendants dontended 
niter alia that Shidappa’s adoiDtion was invalid. 

The Subordinate Judge granted the declaration sought 
holding that the adoption was valid on the following 
grounds : — 

The question is vlicthei the consent of tins Avalin will make the adoption 
vilid which was otheiwiso invalid In in} ioiniei 3 nd^mcnt I hueiclied upon 
Payapa v Appanna^^\ and ha\c held that the adoption in (pic&tion was valid 
undei the peculiai ciicumstanceb of the picsent case The facts of the piesent 
case aie on all foil! B with the facts of the 1 tiling Payapa v Appaiuia^^) quoted 
above The defendants lely upon some subsequent i tilings, \i/ YenLappa 
Bapii V Jnaji Ki ^ RamLiishna \ Shamiaoi^) Amiidthat v 
Kabhibai^"^^ and Datto Goinidv Pandmang Vinaijal^'^\ and ingc that the 
luling V AppanuaY) is no longei good law and that theieioie the 

adoption of bhidippa by Shidava in 1878 was imalid undei Hindu Liw 
Aftei caieftilly going thiough the luhngs quoted by the defendants I hnd 
that the mling I icly upon {Payapa \ AppannaY)) has not been o\ciiuled 
01 even dissented fiom All that the subsequent lulings si} is that ceitain 
piopositions hid down in the i tiling in question weie lathci too gencial and 
that same theiefoie cannot be accepted as a sate guide m detci mining xll 
possible points of law which aiise Avhen the adoption in dispute is b} i 
female not the widow of the last holdei It was held m Payapa \ 
AppannaY) that the adoption by a daughtei in law with the assent ot the 
mothci-m law (m whom the estate was \osted on the death of the last 
hoklei) was valid undei Hindu Law% This piopositiou of hw has not betn 

a) (1898) 2IB)iu 327 (3) (1902) 26 Bom 526. 

(2) (1900) 25 Bom 30t ^ ) (1904) 28 Bora 461. 

(*5) (1908) 32 Bom 499 
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o \ (.1 iiilod (lissnitccl fioiH 01 o'^Oii dnul»tecl in of tlic icc(i]t inlinj^s 

ILiift J llmik th L l])c inlniw, Payapa \ Apjutum^^'^ is still good Iiav tikI 
lolvL^ upon the sTinf I hold tint the adoption oi Sliidippa I);y 8 hidi\a in 
1 S 7 S v IS ^ did imdci Hindu Law 

On aprcal, tills decree was confli’mecl l>y tlie Dislrict 
Judge on tlie iollowing grounds : — 

lilt oii}\ point m appeal is wlicthci tlm idoj tien w is \ ilid As Nnij^in 

d i picdeccased liis tUlici &liidx\i w vS not tlie widow oi tic list nnic 
lioldci That w IS held by A\alm Sliidxi a was thdcfoK not com- 

petent to idopt and the is-^ne is tlins nniowed to the cpit ^tion wliethci the 
isbcnl of Ax aim xahdxtcs the adojition 

The learned bub Jiid^e Ins found this cpKstion in the iffiiinatnc ulpii^ 
on Payapa \ App inna’^^\ a hnding in wlneli I coiicin 

It is admitted fci appellants and it is peifeetly elcai, tint the piesent ease 
IS c\ac tl} pai illel to tint of Pmyajia V Appanna It is how eve i coninidicl 
that tint luliiiji: cm no longci be held good law, ha\ mg been doubted iii 
Datto G<n nid \ Patuhiuinq Vimiyal Kefeience was also made to an aiticlo 
b) Ml Tnsld t^ml} it pa^c 1 19 of Volume IX of tlie Bom L R Jouiual 
iiKt to s moils oth lllllnw,^ i ut diiectl} ni point 

N m i\ I n n Patton (cse s msil) distiiij^nislnble Ciom the picsent 
fi mrl ol et m ( ^ ic iitieh I nixc (piotcd, thoi^h entitled to tie gieihsl 
i< spelt IS n t induntatne The only (pusticn so in as this Coint is 
C)!U(inrd is \ 1 ctl ei Datlo \ Paiuhnamf^^) (i\a only ca^t m x\ Inch theu is 
iiiX hill (\ nil doiiht) ictiull'y oxeiinles Payapa \ Time ( in 

he iioiiniht lint it d< e*- not Ilnxe thcufoic onl} to folh v the htUi i dii^, 
md I do so Willi a Imnihlc cxpiession of mx iQiccinciit xnth il 

Tlio dclcudauts Nos. 1 and 3 appealed to tlie Higli 
Ooiirl 

NiJkantha Almaram, Cor the appellant : — The adop- 
tion of Shidappa is invalid hocanse it is not to the last 
full owner Eainaiigavda. The case of Payapa v. 
Appaii}ia^'> is against iny contention ; hut the ratio of 
tlio ease is iiiconsiotent with Pamknshna v. Shami-ao^^'^ 
and iJafto Govnid v. Pandiiranrj Vinayald^'^. The 
((ucstioii as to the validity of an adoption must he 
dole] mined liy the capacity of tlie adopting widow 

<'■> ( 1898 ) 23 Bom 327 . (21 ( 1908 ) 32 Com 499 

(31 ( 1902 ) 26 Bom 52 Q 
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lierselE, and if that capacity is wanting in lier, no 
amount of cousent liy others can make good what was 
intrinsically invalid. 

Sell nr, with P. D. BUnle, for ifesponclent No. 1 
(plainti/lj : — The ruling in Payapas cai^e^^'^ is entirely 
imalTccteil hy what was said in subsecpiont cases. The 
decision is in complete ai*cord with the Hindu sentiment 
and ought not to he inteifered with at this distance of 
time. 

c'. A. V. 

Shah, J. : — The facts out of which this Second Appeal 
aiises arc few and undisputed. One Raman gavda had a 
son Ninganga ala, who died during his liff^-timeloaviiig a 
widow Slii'lava. TbeLeafte-- Ramangavcla died leaving 
a widow A\ud)£»i. who inliejlted the property of her 
hushand. Tn 1(S<8 Shidara adopted Sliidappa with the 
consf'nt ot A\ahai in wliom the estate was vested at the 
time as tlie heir of the last full owner. Shidava died in 
11)01. Avabai apparently had predeceased Shidava. The 
piesent plaintitf ^dio is the adopted son of Shidappa 
claims to be Ihe ownei of the prope^’ty in suit, while the 
dciemlams claim the piojieit}" as the reversioners of 
Ramanga\ da. T1 is comm m gj-oiind that the plaintiff is 
entitled to succeed, il the adoption of- Shidappa by Shi- 
daAui is valid. The lower Courts have held the adoption 
to bo valid mainly relying upon the case of Payapa v 
Appanna^^\ 

In the appeal before us the same question has been 
raised, and it is aignecl on bJialf ot the defendants that 
thcadoj)tion by Shidava is invalid as the adoption is not 
to the last full owner, and that the consent of Avabai can- 
not validate it. In other words it is contended that the 
case of Paiiapa'v. AppamiciS^ which is admittedly on all 
fours with the pj’esent case is not correctly decided. It 


727 

1914 

SlI)D\] PA 
't 

Ningan- 

GA\I)A 


« (1898) 23 Bom 327 


728 

1914. 


Sny>APPA 

NmA\- 
aA\ D \ 


\ f f 


j 


THE INDIAN LAW EEPOETS. [VOL. XXXVIII. 

is conceded— and I think rigidly conceded — that there is 
no decision of this Court O]- of the Privy Council which 
is in conflict with Payapa's case. But Mr. Nilkanth 
has relied uj)on ceidain dicta in (1) Shri Dharnidhar v. 
C/iinfo^^; (2) Pmnchandra v. Mulji Nanahhai^^^; 
(3) Bamhrifihna v. Sliamrao'^^ ■, and (I) Datto Qovind v. 
Pandnrang Vinayald^'', as showing that the decision in 
Payapci^ case cannot now l)e accepted as a binding 
authority. He has also drawn our attention to the 
criticism on these cases in jparagraphs 194 and 195 of 
Mayne’s Hindu Law (,8th Edn.), pp. 255-258. 

In dealing with these cases it is necessary to bear in 
mind the particular facts of each case, and the point for 
decision with I'eference to which the observations must 
be deemed to liave been made. It is also netesSary lo 
remember that a case is only an authority for what it 
actually decides, and that it cannot bo quoted for a 
proposition which mtiy seem to follow logically from it. 
Viewed in this light it is clear that PayapiCn case is an 
autliority foi' the iu’oposiiiou that a vridowed daughter- 
in-law (I mean the widow of a predeceased son) can make 
a valid adoption with the contemporaneous consent of 
her mother-in-law, in whom the estate of the last full 
owner is v'csted as an heir. We are iiot concerned iu 
this case with the exact scope of the general propo- 
sitions enunciated in the case as third and fourth excep- 
tions to the rule by Ranade J. The observations in the 
two earlier cases were ohiter dicta and considered by the 
Court which decided Payapa’s case. The Full Bench 
. ruling in Ramkrishna v. SJiamrao^^'^ does not touch the 
point actually decided in Payapa’s case. The Full 
Bench considered the question of the power of the grantl- 
mother to make a valid adoption and held that her i^ower 


(1895) 20 Boiii. 250 at [) 2.’ift. 
W (imi) 22 Bom. 558 


(8) (1902) 26 Bom. 526. 
W (1908) 32 Boiu. 499. 


yOL. XXXYIII.] BOMBAY 'SERIES. 




to adopt was at an ond, ‘when lier son died leaving a 
grandson as Ills lieir. 

Tlie considerations, wliieb would ajiply to tlie limited 
propositions with whicii wo are concerned in tliis appeal 
and with which the learned Judges in Payapa’s case 
were concerned, would he quite dillerent, and so far as I 
can see there is nothing in the Full Bench case, which is 
in conflict with the main ground of PajiapcCn decision. 
The same may he said of the case of Patio Goviad v. 
Pandurang Vi)iagald^\ in whieli as I read tlie ohsejwa- 
tions of Chauhal, J., it was merely suggested that the 
general propositions stated as the third and foarth 
exceptions to the oi'dinary rule were not universally true 
and could not apply to certain widows adoiiting under 
cei'tain conditions. In any case I see nothing in these 
two cases which is in conflict with the decision in 
Payopa’s case. On a careful consideration of the argu- 
ments urged hy Mr. Nilkanth, I am unahle to see any 
reason to dissent from the decision in Payqpa’s case. 

I consider it essential that a mile affecting the devol u- 
tioji of iiroperly after it is laid down deflnitely and 
clearly should not he lightly distuihed unless there arc 
clear and cogent reasons to do so. Payapa's case was 
decided in 1898. Mr. Justice Ranado then observed as 
follows : — “ Nothing is more common in this conntjy 
than to find parents, when they grow old, and have the 
misfortune of losing an only son in their old ago, 
leaving a young widow behind, think it their duty to 
console that widow for the loss she has snfl'ered hy 
permitting her to adopt a son in iireference to atloptiug 
a son themselves.” To adopt any other view now woidd 
have the effect of unsettling many titles settled on the 
footing of PayapeCs case. I would, therefore, follow the 
decision in Payapa's case. 

Apart altogether from Payapa's case, I see nothing 
in such an adoption as we have in this case, which is 
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opposed to tbe Hindu sontimoiH or Hindu usage or luiy 
spLitio and inflexible rule of Hindu Law. In tins case 
Avabai was unquestionably coinpoteni to at op o 
Eamangavda at tlic time ndum ° 

Sbidappa’s adoption by Sbidava and to defeat tbe i .gbts 
of tbe reversioners. Instead ol following that melbod 
of doing so, slie allowed bev dangblej'-in-latv to do so l)y 
<Tiving ber consent to tbe adoption at tlio tune. It 

matters notbing to ibe reversioners wbelL or tbe ir rights 

are defeated by tbe adopted son of tbe last fall owner or 
of a predeceased son of tbo last full owner. Tlic rule as 
to tbe adoption being to tbo last full owner for tbe 
purposes of inheritance is subject to certain exceptions. 
Eor instance a mother is allowed to adopt, tbougn bei 
adoption is not to tbe last full owner, so as to enable tlie 
adopted son to inherit tbe propei'ty of ber son. An 
exception in favonr of ubo widow of a predeceased son 
when sbe lalopPs witli tbe contemporaneous consent of 
ber motber-in-law .seems <jO be and in accordance 

with Hindn Law. Tbo cesi U, tL e re foi e, js Jiat tbo 
decree of the lower appellate Oourt is coalirmed with 

costs. 

HeatoK, .). : — I concur, i do not wish to expres". any 
opinion at all on tbe general principles wdiicb ^\vl-e 
discussed and wbicb it is far from easy io determine, but 
I am quite satisfied tbat in ibis caso we sbould decide 
as was done in Payapa'a case. 

De'^ree < oiifirnied. 

E. E. 


(lENERlL INDEX, 


Page 

Application mcbde for e&rtifying payments on the decree 
achnoyohdgin§ the decree as an outstanding decree. 

Bee Limitation Act (IX os' 1903), sec, 19, SoH. I, Abt. 182, cii. 6 .« 47 

ACKNOWLEDGMENTS CONTAINED IN PROMISSORY NOTES— 

Bee Limitation Act (IX oe 1908), Arts. 116 anb 66, sec. 19 ... 177 


ACTS 

1838— XIX, SECS. 4, 7 AND 13. 

Bee Coasting Vessels Act 

1860— XLV, SECS. 193, 196, 199 and 471. 

Bee Criminal Procedure Code 

1865— X, SEC. 190. 

Bee Succession Act ••o ... •»• 

— XY, SEC. 31. 

Bee Parsis ••• ... 

1869— IV, SECS. 2, 4, 7 AND 45. 

Nee Divorce Act ... .. 

XIV, SEC. 16. 

Bee Land Acquisition Act 

— SJ2C. 32, 

Bee Civil Courts Act 

1872 — I, SEC. 30. 

Bee Evidence Act 

— SECS. 40, 41, 42 AND 44. 

Bee Evidence Act aaa ««• 

SBC. 41, 

Bee Evidence Act ••• »«» 

— SEC. 92. 

Nee Dekkhan Agriculturists^ Relief Act 

—IX, SECS. 4, 61 AND 103. 

Bee Contract Act •t* 

—— ' — ♦-SEC. 28. 

Bee Contract Act ••• ... 

B lill-l 


... Ill 
... 642 
... 618 
615 
... 135 
... 337 


... 166 
... 427 

309 
... 18 
255 


... 344 


ii 


GENBEAL INDEX 


Page 

ACTS— contmmd. 

1872— TX, SEC. 55. 

Contract Act ... ... 77 

— — —SEC 65. 

Contract Act ... . ... .. ... 249 

1877-III, SEC. 17, CIS. (a), (&) and (4). 

Registration Act ... . .♦k 703 

* — -*-SEC. 17, CL. («). 

Registration Act ... ... ... ... ... 576 

1879 — XYII. 

*S'e6 Civil PEOCEDCRB Cope ... ... ... ...392 

SECS, 2 (2), lOA. 

8ee Dekehan Agricxtltgrists* Relibe Act ... ... ... 18 

SEC. 48. 

8 ee Limitation ... ... 656 

1880— III, SEC. 22. 

See Cantonments Act ... ... ... ... ... 293 

1881— y, sec. 69. 

Evidence Act ... ... .. ...4*27 

sec. 88. 

Evidence Act ... ... ... .. ...309 

1882— 11, SBC. 5. 

See Stamp Act ... . ... ... 570 

1882 -IV, SIC. 59. 

Transfer OP Property, Aor ... ... ,, ...372 

SEC. 101. 

>Sc^6 Mortgage .*> ... 24 


See TRANbFER OF Property Act 

SBO. 103, CL. (/i) 

See Land Revenue Code 

— SEC. 133. 

See #DccES8iON Act 

— SEC. 132, ILLU. ii). 

See Civil Procedure Code 

— SBC. 137. 

See CoNTEicT Act 

•V, SECS. 18, 23. 

See Easements Act 


••• 369 

... 716 
618 
... 631 

***• 20 £) 


1 


i 




GENERAL INDEX, 


iii 


ACTS — continued^ 

1882— XIV, SEO. 17. 

See Divorce Act ••• 

SEC. 225. 

See Civil Peocbdube 0ode ... 

— sec. 26 7A. 

See Civil PBocEDtrES Code 

— — SECS. 268, 278, 283. 

See Civil Pbooeddbe Code 

1887— IX, SECS. 23, 27. 

See Pbovircial Small Cause Courts Act 

1890— IX, SEC. 7. 

See Railways Act ... 

1894—1. 

See Land Acquisition Act 

- SEC. 7. 

yS^ee Railways Act 

SBC. 54 

Bee Land Acquisition Act 

1898— -V, SBC. 195, OLS. (6) and (r). 

Bee Criminal Pbooedube Code 

— sec. 213. 

See Criminal Procedure Code 

— SEC. 349. 

See Criminal Procedure Code 

1899— 11, SBC. 36. 

Bee Succession Act .. ... 

— ScH. I, Art. 22. 

See Stamp Act *». ... 

1908— V, SECS. 2, 97, Ordeb XXVI, Rules 11, 12 (2). 
Bee Civil Procedure Code ••• 

SECS. 4, 100. 

See Special Appeal 

SEC. 11. 

See Evidence Act ••• ••• 


See Hindu Law ... 

SECS. 11, 15. 

See Inam Lands 


Page 

... 125 
... 194 
... 219 
... 631 
... 190 
... 565 
... 87 
... 566 
... 337 
... 642 
... 114 
... 719 
... 618 
... 576 


... 340 

... 309 
a*, 438 


272 


It 


aENEEA.L INBEJC. 


A.CTS — continued, 

1908— T, SEC. 20. 

fSee Divoecb Act 

— — SEC. 37. 


See Civil Coubts Act 

SEC. 60, CL. 2 (5). 

See Civil Peoobdxtre Code 

— SECS. 68, 70, Bulk 14, Ordee XXI, Eule 101. 
See Civil Pboceduee Code 

— SEC. 96 (1). 

See Land Acquisition Act 

— SEC, 97. 

See Civil Proceduee Code 

— SECS. 107, 149, Order YU, Eule II, cl. (c). 
See Civil Procedure Code 

— SECS, 109, 110. 

See Privy Council, Leave to appeal to 
— SECS. 115, 151. 

See Civil Procedure Code 

— Order II, Bule 2. 

See Civil Procedure Code 

Order II, Rule 5. 

See Civil Procedure Code 

Order Y, Rule 5. 

See Civil Procedure Code 

Order XXI, Rule 7, 

See Civil Procedure Code 
— — Order XXI, Eules 58 and 63 
See Civil Procedure Code 

— ^ Order XXIII, Rule 8, Sch, II, cls. 1—36. 

See Civil Procedure Code 
Order XXXIY. 


Bee Civil Procedure Code 
— * Order XXXYIII, Rule V. 
See Civil Pbocbdubb Code 

Order XXXIX, Rule 2, 

See Civil Procedure Code 

— Order XLI, Rule 27. 

See Civil Procedure Code 

— Order XLVII, Rule 1. 

See Civil Procedure Code • 


Page 

... 125 
... 662 
... 667 
... 673 
... 337 
... 331 
... 41 

421 
688 
... 444 

... 120 
... 377 

... 194 
... 631 

... 687 
... 32 
... 105 
... 381 
... 665 
416 



genueal index. 


V OTS — continue d , 

1908— V, ScH. 11, ct, 11. 

See Civil Procedure Code 

IX, SEC. 3. 

See Contract Act 

SEC. 4. 

<866 Limitation Act 

- — SEC. 0. 

See Limitation Act 

" -“SEo. 7, ScH. I, Art. 44. 

See Limitation Act 

SEC. 15. 

See Limitation Act 

SEC. 19, ScH. I, Art. 182, cl. 5, 

See Limitation Act 

Art. 62. 

See Cantonments Act ... 

AkTS. 91 AND 127. 

See Khojas 

Arts. 116, 66, sec. 19. 

See Limitation Act 

Art. 18L 

See Civil Procedure Code ,*• 

XVI, SEC. 17, CL. { d ). 

Hindu Law 

'—SEC. 17, EXGEP. (v). 

See Registration Act ••• 

— — sec. 83, OL. (2). 

See Criminal Procedure Code 

1909— III, SECS. 15 (2) AND 21 (1). 

See Presidency Towns Insolvency Act 

SEC. 17. 

See Presidency Towns Insolvency Act 

ACTS (BOMBAY) 

1827-1 V, SEC. 99. 

See Special Appeal 

-XVI. 

See Inam Lands ••• 


••• 




»♦« 


Page 


... 844 
... 656 
... 613 
... 94 
... 153 
... 47 
... 293 
... 449 
... 177 
**• 32 
... 224 
703 
... 114 
... 200 
... 359 

««» 340 

... 272 


n 


GBNEBAL INDEX 


ACTS (BOWBA-Y)-— continued. 

1880— XIII, SBC. 5. 

See Special Appeal 

1843-XI, SEC. 2. 

See IifAM Lands #tt 

1862_V. 

ee CoNTiiACT Act 

SEC. 3. 

See Bhagdaei Act 

1863—11, SBC. 12, 

See Inam Lands ••• «* 

1874— III. 

See Inam Lands ... 

1879- Y, SEC. 88. 

See Land Revenue Code ... 

VIL 

See Ipeicaxion Act ••• * 

1880— 1, SECS. 2, 10. 

See Khoti Settlement Act 

1888— III, SECS. 28P, 293. 

/S'ce Railways Act 

Vi, SECS. 29, 29B (1), (2), (3) and 29E. 

See Gujarat Talukdabs’ Act 

1 1— III, SEC. 56. 

See District Municipal Act 


Page 


... 840 

... 272 

... 249 

... 679 
... 272 
... 272 
... 716 
... 116 

... 709 

... 565 

... 604 

... 116 


SECS. 92, 96. 

BomBx\y District Municipal Act ... ... 597 

secs. 118, 122. 

iS'ee District Municipal Act ... ... ... ... 15 


1905—1, SECS. 31, 82. 

iS'ee Civil Pboceduee Code 


194 


- 11 . 

See Gujarat Talukdars’ Act 


?04 


ADOPTION — Adoption made hy widow of predeceased son — Contemporaneous con- 
sent of her mother4n4aw in whom estate vested as heir-^Validity of adoption. 
See Hindu Law 


♦f • 


• tf 


724 


GENEBAL INDEX. 


i 



Page 

ADVEESE POSSESSION — Absence of intention to acquire absolute interest — Idmita* 
tioni] In a suit to recover possession by an adopted son against the lessees of 
tlie deceased adoptive motiier who was in possession, where the plaintiff believed 
that the adoptive mother was entitled to remain in possession for life and she 
shared that belief and so remained in possession while the plaintiff tooh no steps 
to disturb her. 


Held^ that the plea of adverse possession by the adoptive mother could not arise, 
there being no intention to hold adversely so as to acquire an absolute estate. 

PiRSAB VAiiAD Kasimsab Gubappa Basappa ... (191B) 38 Bom. 227 

— ■ "■■■ ■ JEnoroachment ujoon Municipal DistricU 

See Distbic® Municipal Act (Boh. Act III op 1901), secs. US, 122 ... 15 

— ' — Lease of land by an agent of landlord — Collection of 

rent by the agent— -Agent payinq over the rent to the landlord — -Agent setting up 
his own title and keeping the rent to himself during continuance of lease — Land- 
lord* 8 right to land at determination of tenancy^ In 1887 certain land belonging 
to defendant No. 2’s family was leased to a tenant for 18 years by a registered 
lease by the plaintiffs’ family, who acted as agents of the defendant No. 2’s family, 
and collected the rent and paid it over to them. The rent was so paid till 1893, 
when the plaintiff’s family set up their own title to the land and ceased paying 
over the rent to the defendant No. 2. The tenant remained in possession of the 
land till the determination of the tenancy in 1905 ; and then attorned to defendant 
No. 2. In 19U8, the plaintiffs sued to recover possession of the land, alleging that 
the title of defendant No. 2 to the land was lost by the adverse possession ot the 
plaintiff. The lower Courts decreed their claim. On appeal by defendant 
No. 2 

Held, reversing the decree, that so long as the tenant held the land under the 
tenancy he held it as the tenant of defendant No. 2’s family and their rights 
were jnst as good at the end of the tenancy as they were at the beginning, and 
were absolutely unaffected in any particular by the reiterated assertions made 
by the plaintiffs of an adverse title or by the fact that the rents were retained 
by the plaintiff. 

Krishnadixit Baldixit Vahandixit ... ... (1913) 38 Bom. 53 

AGENT — Lease of land by an agent of landlord — Gollection of rent by the agent — 
Agent paying over the rent to the landlord — Agent setting up his oton title and 
keeping the rent to himself during continuance of lease— Landlord* s right to land 
at determination of tenancy* 

See AnvEEsE possession ... .«» ••• ».* 53 
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See Civil Peocbdure Code (Act XIV of 1832), sic. 257A ... ... 219 

AGREEMENT DISCOVERED TO BE VOW--Gompemation, payment of 

See CoNTEACT Act (IX op 1872), sec. 65 ... ... 249 


AGREEMENT IN RESTRAINT OP LEGAL PROCBE DINGS 
release or forfeiture not invalid. 

Nee Contract Aot»(IX OP 1872), SEC. 28 ... ...344 

AGRICULTURIST — Mortgage in form of sale-^Hedemption suit — Intention of the 
parties at the time of the traiisaction. 

See Dbkkhan Agriculturists* Relief Act (XVII op 1879), secs. 2 
(2), lOA. *— *•« ... 18 
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ALIEN ienaMy of lands in existenoe prior to the pass’- 
ina of the Bhaadari Aei (Bom. Act V (f IS62)’— Death of the alienor'— Inter’- 
vention hy Collector— Eviction of the alienee— Alienation hy permanent tenant 
not null and void* 

See Bhaadari Act (Bom. Act V of 1862), sio. 3 ... 679 

Service inam land. 

See Ikam Lastds ... %*« ... 272 


^ Widow — Consent of next reversioner — Legal necessity need not he 

See Hindu Law •*. ••• 224 


kW^hL—BreUminary decree — Bindings on preliminary issues — Decree^ d/rawing 
up of. 

See Civil Prooedtjre Code (Act V” of 1908), sec. 97 ... 331 


APPEAL, SUBSEQUENT FILING- OF — Jurisdiction of Court to hear review 
petition. 

See Civil Procedure Code (Act V of 1908), Order XtiVII, Rule 1 ... 416 


APPEAL TO HIGH COURT— Decision of the Civil Judqe at Vimliur. 

See Special Appeal 340 

APPEAL TO PRIYY COUNCIL. 

See PRivr Council, Leave to appeal to ... .. 421 

APPELLATE COURT — Admssion of fresh evidence. 

See Civil Procedure Codf. (Act V of 3908), Order XLI, Rule 27 ... 665 

ARBITRATION — Arbitrator's award — Decree without inquiry into the nature of the 
award — Yalidity of the decree. 

See Civil Procedure Code (Act Y op 1908), secs. 115, 151 ... 638 

'Reference to arbitration on condition that certain adjustments 

should not he tahen inh consideration— Adjitstmenf, diference between treating 
as an account stated and as a mere admission —Admissibility of documents in 
support of particular items though excluded as evidence of a general settlement — 
Arbitrator, misconduct of — Evidence, honest though mistahen admission of a 


document by an arbitrator in violation of a rule of introduced pio hac vice. 

See Civil Procedure Code (Act V of 1908), Sch. II, cl. 11 60 

'Reference to arbitrators without leave of Court — Application to 

stay further progress of the suit— Application not according to law. 

See Civil Procedure Code (Act V op 1908), Order XXIII, Rule 8, 

Sch. II, cLs. 1—16 ••• ••• ft. ••• 687 

ARBITRATOR — Misconduct of. 

See Civil Procedure Code TAct 7 of 1908), Sch. II, cl. 11 ... 60 

ARMY ACT, 1881 (44 and 45 Yict., c. 58), secs. 136, Officer on the Indian 
Staff Corps — Salaiy not liable to attachment. 

See Civil Procedure Code (Acr Y op 1908), sec. 60, cl. 2(5) ... 667 

ASSESSMENT ON THE ANNUAL LETTING YALUE-^an> of calculation. 

See Cantonments Act (HI op 1830), sec. 33 ... ... 293 
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Courii of tlie Subordmate Judge Having botH Small Cause and regular jurisdiction, 
the Judge transferred the suit, at a very early stage, to his file as ordinary Jud^ 
as the relief claimed by the plaintiffs depended upon proof or disproof of a title 
to immoveable property. The Judge then passed a decree deciding the question 
of title, 

JSeld, that there was no substantial irregnlarity in thus effecting the transfer 
and that it must be taken that the powers conferred by section 23 of tbe Provin- 
cial Small Cause Courts Act (IX of 1887) were put in force in a regular maimer* 

also, that as it was a decree which could not be passed by a Court of 
Small Causes, it was not a decree falling within the terms of section 27 of the 
Provincial Small Cause Courts Act (IX <3 1887) and was, therefore, not final 
hut appealable. 

Haei Baltj t?. Gaotatbao Laehurjieao ... ... (1918) 38 Bom. 190 

PUBLIC STEEETS'-*F(35ii«^ of public streets in Municipality — Laying raUnoay 
lines under statutory authortty over such streets — Proceedings under Land 
Acquisition Act unnecessary in case of such streets. 

See R All. WATS Act (IX or 1890), sBC. 7 ... ... 666 

QUAEEY. 

See Lakd Acqttisitioit Act (I ot 1894) ••• ... ... 87 

EAILWAY EECEIPT — Effect of assignment-^Instrumenis of title. 

See CoNTBACT Act (IX of 1872), sscs. 4, 61 and 103 ... ... 2fi6 

- Mercantile document-^Title — Endorsee — Interest in the goods 

— Action for damages f] A railway receipt is a mercantile document of title and 
the endorsee of the receipt has sufficient interest in the goods covered by it to 
maintain an action against the Eailway Company for damages in respect of the 
goods covered by the receipt. 

Amerchand Co. v. Eamdas Vlthaldas (1913) 38 Bom. 256, followed. 

Dolatram Dwabkadas V , B. B. & 0. 1. Eailway Company ..,(1914) 38 Bom. 659 

RAILWAYS ACT (IX OF 1890), sec. 7 — City of Bombay Municipal Act [Bombay 
Act III of 1888), secs. 289, 298 — Buhlic streets — Vesting of public streets in 
Municipality — Laying railway lines under statutory authority over such streets — 
Land Acquisition Act (I of 1894), sec. 7 — Proceedings under Land Acquisition 
Act unnecissary in case of such streets.} The Great Indian Peninsula Eailway, in 
constxmcting a line of railway known as the Harbour Branch Eailway in the Island 
of Bombay, laid down the lines of rails in a level-crossing across a public street 
known as Sewri-Koliwada Road, vested in the Municipal Corporation of Bombay 
under section 289 of the City of Bombay Municipal Act, without pei mission 
granted by the Municipal Corporation. The Mnnicipal Corporation sued to obtain 
a declaration that the Eailway Company could not lawfully maintain their lines of 
railway across the street in question without either obtaining permission granted 
by the Corporation and confirmed by the Government under section 293 of the 
City of Bombay Municipal Act or acquiring the land required for the level- 
erossing under the Land Acquisition Act, 1894. 

Meld, that the statutory authority under section 7 of the Indian Railways Act 
was established and that the application of section 293 of the City of Bombay 
Mnnicipal Act was excluded by the words notwithstanding anything in any 
other enactment for the time being in force in the first-mentioned section 
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MeU^ fiiriber, tBat wliere a railway company wislied to lay a line o! railway 
upon aod across a street it was neither necessary nor appropriate to ^proceed tinder 
the Land Acquisition Act for the acquisition of the land, because if the Govern- 
ment under section 7 of the Act were to directthe Collector to take order for the 
acquisition of the land he would make his award and take possession and the land 
would then vest absolutely in Government for the railway company free from 
incumbrances and would then cease to be a portion of the street and the railway 
company would be unable to exercise the power given to it of constructing the 
railways upon aud across the street 

EeU, further, that the effect of section 289 of the City of Bombay Municipal 
Act vesting all public streets, pavements, stones and other materials in the 
Corporation aud under the control of the Commissioner was only to vest in that 
body such property as was necessary for the control, protection and maintenance 
of the street as a highway for public use. 

G. I. P. Bailway Company u. Municipal Coepouatioit of the City op 
Bombay ... *v* ... (1913) 38 Bom. 565 

BEDEMPTION SUIT — AgrlcuUurist-^Mortgagemformof saU'-^Intention of the 
parties at the time of the transaction. 

See Aoeicultttrists* Belief Act (XVII of 1879), secs. 

2 (2), 10 A ••• ... *•* 18 

Direction to a Commissioner to take account— The direction 

not a preliminary/ decree. 

See Civil Puc'EnuRE Code (Act V of 1908), seos. 2, 97, Order XXVl, 
Rules 11, 12 (2) «!«• ««• •»» «• ... 392 

BEGISTEBED 'BO'KD Suit to recover money due on, the bond — Period of limitation. 

See Limitation Act (IX of 1908), Arts. 116 and 66, sec. 19 177 


BEGISTBATIOX — Deed acknowledging equitable mortgage by deposit of title-deeds. 

/Sfee Transfer of Property Act (IV ofJ882), sec. 59 ... 372 

Instrument reserving a life-estate to the maker, not a will — Instru- 

ment creating interest in adoptive mother — Value of the interest in excess of 
Ms. IQi^^Begistration.'] Any instrument which confers or reserves a life-estate 
to the maker is not a will. 


A deed of adoption by which an interest is reserved to the wife of the adopter 
in immoveable property which she otherwise would not have possessed and 
could not have possessed when such interest exceeds in value its* 100 requires 
registration. 


Pirsab valad Kasimsab v. Guruppa Basappa 


(1913) 38 Bom. 227 


m-SegistraHon 

Act [AKi of 1908), see. 17, exeep. (Vj—Segtsiered conve^mieeSmnltaneous 
unreffisterea document to re-cowoey—An ordinary agreement to seU—Exemotion 
from regiitrcdton]. The plaintiff and the defendant agreed that plaintiff shonld 
nominally sell the property in suit ont and out to the defendant and thereafter to 
attorn to him for an amount of rent which would represent reasonable interest. A 

duly registered. Contempoianeonsly the 
defend mt executed an agreement to the plaintiff to re-oonvey the property for the 
same consideration, namely Rs. 1,499, when caUed upon to do so. This Sre^ent 
iras not registered. The plaintiff having brought a suit against tha 
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for the specific peifomance of the imregistered agreement to re-convey, the lower 
Courts dismissed the suit on the ground that the agreement was compulsorily 
registrable under section 17, clauses (a) and Cb), of the Registration Act (HI of 
1877). 

On second appeal by the plaintiff. 

Meld, reversing the decree, that the agreement did not require registration. 

Separated entirely from the defendant's registered conveyance, plaintiff's un- 
registered document was nothing more than an ordinary agreement to sell and 
such agreements were expressly exempted from the operation of section 17, 
clauses (a) and {b) of the Registration Act (III of 1877) by clause (A) and of 
section 17 of the Registration Act (XV*! of 1908) by exception (v). Having 
regard to the form of the document as a whole, it was no more than an ordinary 
agreement to re-convey. 

Sayad Mib Gazi w. Miya Ali ••• ... (1914) 38 Bom. 703 

REGISTRATION ACT (III OE 1877), sec. 17, cr,. {e)Stamp Act {II of 1899), 

Bch* I, Art. %2-^Trusts Act {II of 1882), sec. 5 — Oompo^tiion deed ” — Com- 
pounding of debts due — Transfer of immoveable property — Registration not 
necessary.’] With the consent of creditois to the extent ot Rs. 1,22,000 out of 
the total number of creditors claiming Rs. 1,61,800 of the family firm represented 
by one B, the latter executed a deed making over all the specified assets of the 
family to certain nominated trustees. The creditors co iiing in (by a particular 
day) under the deed agreed that after all the goods and the properties bad been 
made over to the trustees no other claim whatever with regard to the amounts 
due to them should remain outstanding against B and the minor members of 
the family, but the whole claim should be understood to be written off against 
them, and B and the minors were to make use of the deed as a release passed 
on their behalf. The deed also provided that the trustees were to manage the 
properties for the benefit of the creditors interested and the monies realized from 
time to time were to be distributed among such creditois in proportion to their 
claims. The properties comprised in the deed, moveable as well as immoveable, 
were transferred to the trustees in due course. The deed was unregistered. 

Subsequently in a suit brought by the trustees to recover possession of a house 
comprised m the deed, a question having arisen whether the deed was a compo- 
sition deed, 

Meld, that the definition of the term composition deed ” as given in Article 
22, Schedule I of the Stamp Act (II of 1899), meant the same thing as the 
term “ composition deed " in section 17 of the Registration Act (III of 1877), 
that the term so defined covered three classes of instruments ; (1) Au assignment 
for the benefit of creditors, (2) an agreement whereby payment of a composition 
or dividend was secured to the creditors and (3) an Inspectorship deed tor the 
purpose of working the debtor's business for the benefit of his creditors, that the 
inclusion of the teim “ composition deed in section 17 of the Registration Act 
(III of 1877) showed that it was intende I to apply to a trinsfer ot immoveable 
property and not to a mere agreement to take fractional piyment of money in 
settlement of claims, that the test of a ‘ composition deed ” was that there ought 
to be A compounding of debts due and that such a deed fell under clause (e) of 
section 17 of the Registration Act (III of 1877) and did not require registration 
under that Act nor under the provisions of section 5 of the Trusts Act (II of 
1882> 

Meld, accordingly, that the deed in question was a composition deed within the 
meaning of section 17, clause 2 of the Registration Act (HI of 1877), and did not 
require registration# 

Chandbashankab V , Bai MAaAK .. (1914) 38 Bom. &76 
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B1GISTBA.TI0N ACT {XVI OF 1908), sec. 17, ol. (d) — Document showing assent 
— Begistration not c(m]^‘ulsorg, 

Hindu Law ... ... ••• ••• ... 224i 

— > ' - — »EC. 17, EXCEP. (v) — MegisieTed ^ con- 

veyance — Simultaneous unregistered document to re-convey — An ordinary 
agreement to sell — JEJxemjption from registration. 

Bee Eegistbation Act (III oy 1877), seo. 17, ols («), {h) and (k) ... 703 

SEC. 83, CL. (2). 

See Ceiminal Procbduee Code (Act T op 1898) seo. 213 ... 114 

EHGISTET of V'KBBELB—Certij^cate of registry ^Certificate issued to a person 
who trades jointly with his sons — Death of certificate holder — IVew certificate 
necessary* 

Bee Ooasting-Ybssels Act (XIX oe 1838), secs. 4, 7 and 13 ... Ill 

EILEABE, C0NDITI0NAL-7aM% of. 

See Contract Act (IX oe 1872), sec. 28 .»• .«« ... 344 

BBS JUDICATA”- Oo^defendants, 

Bee CiYiL Procedure Code (Act V of 1908), sic. 11 ... ... 4S8 

■■■ ■ ■ " " " Contentious proceeding for prohate— Will not proved — Drohate 

refused — Buitfor recovery of property from defendants who held as executors— 
Judgment in the probate proceeding refusing probate^ not judgment in rem. 

See Civil Procedure Code (Act V op 1908), seo. 11 ... 309 

— ' Will — Probate — Decision of Probate Court not to be destroyed 

by adjudication in a regular suit, 

Xnaic Lands ••• ... »»• ... 272 

EESIDENCE, what amounts to in order to give the Bombay High Court jurisdiction 
to pronounce a decree for the restitution of conjugal rights. 

See Divoece Act, Indian (IY op 1869), secs. 2, 4, 7 and 45 ... 125 

EESTIfUTION OF CONJUGAL BmmB— Jurisdiction of the Bombay Eigh 
Court to entertain a suit for the restitution of conjugal rights as against (a) a non- 
Christian respondent and Qj) a respondent not residing within the Presidency, 

Bee Divorce Act, Indian (IV op 1869), secs. 2, 4, 7 and 45 ... 125 

IWSYESUE OOUET— 0/eJ^ce5 committed before the Income-Tax Collector— Sanction 
tofrosmide. 

See Criminal Proobdube Code (Act V op 1898), sec. 195, cis. (b) 

AND (c) ... 042 

EE VIEW PETITION — Subsequent fiUng of appeal— Jurisdictmi of Court to hear 
review petition^ is not takem away by appeal subsequently filed. 

See Civil Peocedube Code (Act Y op 1908), Order XLYII, Eulb !,.• 416 

Bhlt^V-^Offic&r on the Indian Staff Corps— Money decree— Execution — Salary not 
liable to attaekment. 

See Civil Prooiduee Code (Act Y op 1908), sec. 60, cl. 2 (b) 


... 667 
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SANCTION TO PEOSEOUTE — Offiences committed before the Imome^Tax 
Collector* 

See CbiminaIi Psocbbxjbb Code (Act Y ay 1898), sec. 195, cBs. (6) 

AND (<j) ••• ••• ••• «•« ... 642 

SATISIACTIOH-Dec^^ee. 

See Civil Procedubb Code (Act XIY or 1882), sec. 257A ... 219 

SECOND APPEAL — Ajopeal against the order dismissing the appeal is a second 
appeal. 

See Limitation Act (IX os 1908), sec. 5 ... ... 618 

— Appeal provisionally admitted subject to the limitation of 

See Limitation Act (IX oe 1908), sec. 5 ... ... 618 

- — ’Land Acquisition Act (J of 1894), sec. 54 — Bombay Civil 

Courts Act (X.IY o/1869), sec. 16 — Civil Procedure Code (Act Y o/l908), sec. 

96 (1) — Reference to Assistant Judge — Award not exceeding Us* 6,000 — Appeal 
to the District Judge — Second appeal to the High Court not maintainable.'] 

A leference Having been made in accordance with tbe provisions of tbe Bombay 
Civil Courts Act (XIV of 1869) to tbe Assistant Jndge, be tried tbe leference 
and made an a ward under tbe Land Acquisition Act (I of 1 894) vbicb did not 
exceed Es. 6,000. An appeal was presented against the said award to tbe Bisriot 
Judge and be having decided tbe appeal, a second appeal was preferred to tbe 
High Court. 

Held, that under section 16 of tbe Bombay Civil Courts Act (XIV of 1869) 
tbe Court authorized to bear appeals from the Assistant Judge’s Court where 
tbe value of the subject-matter was less than Bs. 5,000 was the District Court 
and not tbe High Court and no second appeal bein^ expressly given by tbe Act 
tbe (second) appeal to tbe High Court was not maintainable. 

Ahmedbhov Habibbhoy V. Waman Dhondit (1918) 38 Bom, 337 

SMALL CAUSE SUIT — Question of title — Suit transferred to the ordinarg 
jurisdiction of the Court — No substantial irregularity — Decision on title — Decree 
not final — Appeal, 

See Peovincial Small Cause Couetb Act (IX oe 1887), sics* 23 

AND 27 ... ... ... ... 190 

SPECIAL APPEAL— Judge at Yinchur-- Appeal to High Court — Mequlation 
lY of 1827, see. d^^—Eegulation XIII of 1830, b-— Civil Procedure Code 

(Act V of 1908), secs. 4 and 100.] A special appeal, on tbe grounds mentioned 
in section 100 of tbe Civil Procedure Code (Act V of 1908), lies to tbe High 
Court, from tbe decision of tbe Civil Judge at Vincbur. 

Eamchandra Anandbao V, pANDD ... ... (1913) 38 Bom. 310 

SFDS SUCCDSSIONIS — Document showing assent — Begistration not comptdsorg 

/S'ae Hindu Law ... ... 224 

TRANSPER OF. 

See Khojas ... ««« 449 

BT AMP— Memorandum of appeal insufficiently stamped — JPresenting the memo- 
randum of appeal on the last day for filing — Cow^'t must give time for paying up 
deficiency. 

See Civil Pbooedure Code (Act V oi 1908), secs. 107, 149, Obdee 
Vir, Bole 11. CL. (c) ... ... ... 41 
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STAMP ACT (II OF 1899), sec. Z^-Order to larmier to momy Md to the 

credit of customer. 

See Succession Act (X oe 1865), sec. 190 

SOH. 1, Abt. 9 . 2 —BegistrationActiIIIofl 817 ), see. 

17 T f.-\ Act (II 0 f'i.SB 2 ), see. 5 — “ Composition deed —Ompomding 

ThfSIdX provided that the trustees were to manage the properties for the 

Ke4 of ?he cSrs interested and the monies realised from time to time we« 
to he distributed among smh creditors in proportion^ to their claims. The 
properties comprised in^the deed, iMwable as well as immoveable, were trans- 
ferred bo the trustees in due course. The deed was unregistered. 

anhseouentlv in a suit brought by the trustees to reci^r possession of a house 
co^S in the led, a question having arisen whe&er the deed wm a compo- 
sition deed, 

Held that the definition of the term “ composition deed ” as given in Article 
22 Schedule I ol the Stamp Act (II of 1899), meant the stiine thing as the term 

“Imposition deed ” in section 17 of the Bogistration Act (III of 1877), that the 
term so defined coveieJ thieo classes of instruments : (1) An assignment for the 
benefit of creditors, (2) an agreement whereby payment of a composition or 
dividend was secured to the creditors, and (3) an inspectorship deed for the 
Irol^of working the debtor’s business for the benefit of his creditpra, that the 
iSion of the term “composition deed” in sect on 17 of the Eegistration i^t 
till of 1877) showed that it was intended to apply to a transfer ot immoveable 

proper^ and not to a mere agreement to take fractional payment of mo^y m 

Mtlement of claims, that the test of a “composition deed was that there ought 
be a compounding of debts due and that such a deed fell under clause («) of 
section 17 of the Begistration Act (III of 1877) and did not require registration 
under that Act nor under the provisions of section 5 of the 1 rusts Act (II of 

mid, accordingly, that the deed in question was a composition deed within the 
meaning of section 17, clause 2 of the Registration Act (III of 1877), and did 
not require registration. 

Ohandkashankab V , Bai Magan ••• «• (1914) 38 Bom. 576 

ST?At fUBTHBB. PROGBESS OP SUIT, APPLICATION TO. 

See CiViii Pbocbdure Code (Act T of 1908), Oeorr XXIII, Rule 3, 

SCH. II, OLS. 1-16 ••• ••• ”* 

STEP-IN-AID OF ElEOXJVlO^—ApplMion for certifying fayments on the 
decree cheknowledging the decree ns an outstanding decree* 

See Limitation Act (IX oe 1908), Sec. 19, ScH. I, Aet. 182, ol. 5 47 

STOPPAGE IN TRANSIT— receipts, effect of assignment of--Imirumenis 
of title* 

See CoNTBAor Act (IX of 1872), secs. 4, 61 and 103 ... 255 
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SUCCESSION — skier — Son of a sepa/rafed hcdf-hrother — JBnonip 

See HiKDtr Law ••• «>•» ... 438 

SUCCESSION ACT (X OF 1865), sec. IQO^Letters of administration obtained hy 
plaintiff after suit filed hut before hearing and decree — Transfer of Fropertg^ Aot 
(IV of 1882), see, 130 — Order to banker to pay money held to %e credit of » 
cusiomert effect of when acted on — Stamp Act (IT of 1899), sec. 36 — Besulting 
tru8t“\ One W had a deposit of Bs. 10,500 in a bank under a deposit receipt 
which fell due on the 7th of August 1912. W had a grand-nephew H, to 
whom he wished to transfer the money, meaning that H should have the 
benefit of the money, but not intending that he should be able to make away 
with the money in W’s life-time or to draw the interest without making due 

E revision for W’s maintenance. On the 8th of August 1912 W handed to H 
is deposit receipt duly endorsed and a letter to the following effect 

** I hereby state that I have found my Bank Eeeeipt, Herewith I am for- 
warding the same for the interest now due, 1 wish it to be handed over to my 
nephew. 

I also wish you to hand over the amount of Bs. 10,500 which is in fixed 
deposit to my nephew Wilmot -Charles Harrison to his account.” 

H took these documents to the bank and asked for and obtained a new 
deposit receipt for Es. 10,000, the balance of Bs. 500 in cash and Bs.420 in cash 
by way of interest. On the 18th of October 1912 W died. On the 5th of August 
1913 4, a grand-niece of W, filed a suit against H as administratrix of the estate 
of W, claiming that the sum deposited with the bank, in the plaint stated to be 
Bs. 10,000, formed part of the estate of W and that the plaintiff, as administra- 
trix of his estate, was entitled to the same. At the date of the filing of the suit 
G had not obtained Letters of Administration to W’s estate but did obtain them 
before the hearing of the suit. 

Held, that the plaint was defective in that it did not show that the plaintiff 
had obtained Letteis of Administration, and should on that account have been 
rejected on presentation, but that as the plaintiff had obtained Letteis of 
Administiation before the hearing and the hearing had been allowed to proceed, 
a decree passed in favour of the plaintiff was not contrary to section 190 of the 
Indian Succession Act. 

Held further, that where money mentioned in a deposit receipt was immediately 
payable and the receipt was presented duly endorsed together with an order to 
pay a given individual that individual became the owner of the money upon 
payment by the banker or upon his promise to hold the money at the disposal 
of the payee, that an order on a banker to pay money which he held to the credit 
of a customer was not an assignment of a debt, but an authority to deliver 
property, which, if acted on, was equivalent to delivery by the customer, and 
that the letter of the 81 li of August 1912 was suen an order and had been acted 
on and though had an objection been taken at the hearing before the lower 
Court it might have been rejected for want of a stamp that such an objection 
could not be taken on appeal, the letter being on record. 

Held further, that the intention of the donor, W, to benefit negatived the idea 
of any resulting trust in his favour. 

Sethha V, Hemingway ... ... ,,.(1914) 38 Bom. 618 

SUM^MABY settlement — Service in am land — Alienation. 

See Inam Lands ... 


272 






GENERAL INDEX. 


Page 

SURTIVOESHIP, right of, not defeated by execntlon^AUachment before judg- 
ment-'Money decree-^Death of jndgment-debtor-^BxemUon of decree sub- 
sequent to passing of property by survivorship* 

See Civil Peocedurb Code (Act V oj 1908), Oedee XXXVIII, 

Rules ... ... ... ••• 

TALUXDAEI settlement officer — Guardian of the minor defendants— 

Suit upon a mortgage — proceedings up to second appeal — Intermediate mtiflea^ 
tion by the said officer calling upon claimants to submit^ their claims within six 
months — Plaintiff s non-compliance with the notif cation— -Plaintiffs applica- 
tion to the said officer for a certificate to execute the decree —Refusal of the 
application — Inability to comply with the notice. 

See GujAEi^T Talukdaes' Act (Bom. Act YI op 1888 as amended 

BY Bom. Act II op 1905), secs. 29, 29B (1), (2), (3) Am 29E ... 604 

TAXES. 

See Caetonments Act (III op 1880), sec. 22 ••• ... 293 

TMANOY TROM year to Yl^kBr— Determination of annual tenancy^— 
to quit^ Ordinarily, unless there is an express agreement lor the expiry 
of a -bnAnny on a certain day, a tenancy from year to y^ is only determined by 
a notice to qnit. 

SiTABAM Bhimaji V. Sadhtt .*» (1913) 38 Bom. 240 

TIME — Essence of contract. 

See CoNTEAOT Act (IX of 1872), sec. 65 ... 77 

ITlWk— Impeachment cf. 

See KnoTi Settlement Act (Bom. Act I op 1880), secs. 9, 10 ... 709 

—D EWDS— Deposit of. 

See Teansfer op Propesty Act (IV op 1882), sec. 69 872 

TRANSFER OF GASE-— Trying Magistrate sending up a case to the Sub-Divisional 
Magistrate— Sub- Divisional Magistrate sending up the case to another 
Magi^trcde — Committal of the case by swch Magistrate to Court of Sesskn — 
Oonmittal not valid, 

^ See Criminal Procedube Code (Act V cp 1898), sec. 349 ... 719 

TEANSIER Of PROPERTY ACT (IV OF 1882), sec. Equitable mortgage-- 
D^osU of title-deeds of property situate in mofussil — Intention to create charge, 
pp>qf of— Registration.] The plaintiff deposited with the defendant in Bomb^ty 
title-deeds of his property situate at Nasik and borrowed a sum from the 
defendant. 

The defendant also at the same time executed in favour of the plaintiff a 
witing setting forth the clear intention of the defendant that the deposit of 
title-deeds should be security for the loan from the plaintiff and binding the 
defendant to execute on demand a proper legal mortgage of the property 
covered by the title-deeds deposited. This writing, which was the only evidence 
availahe of the defendant’s intentions in making the deposit of title-deeds, was not 
registered. 
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CITIL PEOCEDURE CODE (ACT V OF 1908), sec. 60, ol. 2 {h)--Army Act, 1881, 

(44 S 45 Viot.t c. 58), secs, 136 and 190, suh^seo. 8, as amended hy A^my 
{A7inual) Act, 1895 (^58 S 59^ Viet, 6.7), sec. 4 — Officer on the Indicm Staff 
Corps — Money deeree-^BxeGuiion--^Salary not liable to attachment ] Messrs. K. 

K, & Co. filed a suit and obtained a decree for a sum of money against Major D„ 
an officer m tlxe Indian Army. They subsequently attached a moiety of that 
officer’s pay under Cider XXI, Rule 48, of the Civil Piocedure Code and in 
pursuance of such attachment the Deputy Controller of Military Accounts i emitted 
such moiety to^ the Sheriff of Bombay who had paid out a poition of the moneys 
received by him under Messrs. K, K. & Co.’s attachment and had in his hands a 
further sum which in the ordinary course would have been paid out likewise, when 
Major D. took out a summons calling on the plaintiffs to show cause why their 
attachment should not be raised and the sums recovered thereunder refunded. 

Meld, that Major D. under section 190, sub-section 8, of the Army iot, 1881, 
was an Officer of His Majesty’s Regular Forces and under section 136 of the Army 
Act, 1881, and section 60 of the Code of Civil Procedure he was entitled to receive 
his pay without any deduction and that the atiachment must he raised and that; the 
Sheriff must pay to Major D. the sum received by him under the attachment and 
not yet paid away. 

Velchand v. Bomchier (1912) 37 Pom. 26, applied. 

Held, however, th it, as the moneys actually paid out to the execution creditors 
had not been paid out under coercion or under a mistake of fact, though possibly 
under a mistake of law, Major D. was not entitled to a refund of such moneys. 

Kino King & Co. v. Major Davidson ... **. (1914) 38 Bom. 667 

— SECS. 68, 70, Ettlb 14, Order XXI, 

Rule 101 — Decree — JEJ^eeuHon by Collector— Court funotns officio for the time 
being— Exhaustion of all the power conferred upon the Collector for execution — 
Matters requiring to he done in execution must he done by the Court which passed 
the decree.] After a decree has been transferred to a Collector for execution, the 
Court which passed that decree is for the time hevag functus officio for all purposes 
of execution ; but as soon as the Collector has exhausted all the power of execution 
conferred upon him by Rule 14 framed under section 70 of the Civil Procedure 
Code (Act V of 1908), then any matters requiring to be done, and usually regarded 
as in execution, must be done by the Court which made the decree. 

Fita v. Chunilal (1906) 31 Bom. 207, referred to. 

Abjijna bin Eaghxt V . Krishnaji »•« ... (1914) 38 Bom. 673 

— — - SBC. 96 (1; — Beference to Assistant 

Judge — Awird not exceeding Es. 5,000-^Appeal to the District Judge — Second 
appeal to the High Com't not maintainable. 

8ee Land Acquisition Act (I of 1894), sso. 54 ••• ... 337 

. . . I M I ' II. — , SEO. 97 — Freliminary decree — 

Appeal — Findings on preliminary issues — No appeal lies from findings— Decree, 
drawing up of— Duty to draw up decree is of the Court — Civil ^ Circulars (1912), 
cl. 159,] In a suit for accounts, the first Court recorded findings on certain 
preliminary issues and ordered accounts to he taken on the basis of those findings. 

Xo preliminary decree was drawn up by the Court and none was asked for by the 
plaintiffs pleader. The accounts were next taken by a Commissioner and a decree 
was passed in accordance with his report, dismissing the suit. The plaintiff 
appealed against the final decree and urged objections against findings on prelimi- 
nary issues, 
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Eeli, tbai the plaintiff was not barred of Ms right; to urge objections agMnst 
the findings on preliminary issues, for under the Civil Piocediire Code (Act V of 
lOC^S), section 97, Ms right to appeal arose only when there was a decree based on 
those findings. That the practice in the mofussil Courts was in accordance with 
the provisions of the Civil Procedure Code and Civil Circulars, clause 159, vk*, that 
the Coiiit was to draw up the decree, and that the pleaders, if any, in the case 
were to see that it was in accordance with the judgment. 

There is no pi ovision requiring a party or his pleader to move the Court to 
draw up a decree and mere omission to ask the Court to do that which it is the 
duty of the Court to do on its own motion cannot affect his right to appeal. 

ICalxtram PiEGiiAiyD 1 ?. Gangaram Saehauam: .. (1913) 38 Bom. 831 

CIVIL PllOGEDUBE CODE (ACT V OE 1908), secs. 107, 119, Obdeb VII, 
Bum 11, cii. (c) — Memorandum of appeal insufficiently stamped — Pt'esentlncf the 
memorandum of appeal on the last day for filing^ — Coiirimust give tiQJie for paying 
up defeimey^ A memorandum of appeal which required a Court fee stamp of 
Ks, 205 was stamped with an eight annas stamp and was filed in Court on the 
last day allowed by tbe law of limitation. The pleader on 1 eing questioned stated 
that he had no funds with which to pay the requisite stamp and requefrted the 
Court to give him time for making the necessary pa} rnent. Ihe Court lefused 
to ^ani the time applied for and rejected tbe memorandum of appeal. The 
plaintiff having appealed : — 

Edd^ revexsing the order, that the lower Court was in erroi in rejecting the 
memorandum of appeal, and that it ought to have granted time within which to 
supply the requisite stamp. 

Aojilt E^mciiankra t? Nagvppa Bab Batg-ya ... (1913) 88 Bom. 41 

; REC«*. 109, 110 — io appeal 

to Privy Onnicil — Final Older — Inferloeutory order — Order Pf j ding an appliea^ 
ti nfor h h givg on reeord the legal repre&entqii ves of a decea,\ey paily to a pend- 
ing appeal --Amended Litters FaienU <1. 39.] The applicant, claiming to bo 
the kgal rc‘pie^(‘ntative ot a deceased party to a poiidiiio appeal, applied to have 
bis iiairn" brought on tbe record The High Couit disallowocl the application and 
ordfYod i he n nno3 of the heirs of the deceased to bo substituted. The applicant 
applied for to appeal to His Majesty in Council from tbe order rejecting the 
application 

Held, tint the order having been passed on an application in a pending 
appeal, was not final but an interlocutory, order ; and that no appeal lay from 
it to His Majesty in Council under the provisions of clause 39 of the Amended 
Letters Patent. 

Gangappa Eevanshidappa V Gangappa Malleshappa ... (.1914) 38 Bom. 421 

’ " * SECS, 115, 151 — Money-lender 

and aehtor — ArhtratarU award — Decree loitkoiit inquiry into die nature of the 
dwrd — Manual of High Courts Circulars^ CJiapi VI, para. 2 — Inquiry — Deal 
poiM of difference — Decree set aside — Abuse of judicial proeessi] The plaintiff, 
a money-lender, filed in Court an arbitrator’s aivard passed against the defendant 
debtor and prayed for a decice in the terms of the award. The Court having 
presumed that there was a real point of diffeience between the parties passed a 
decree n tlic terms of the a waul without instituting inquiry directed by a circu- 
lar of tile High Couit (Manual of High Courts’ Circulars,* Chap. YI, para. 2, 
page 181). r j 1 > 

sei ting a'^ide the decree under sections 115 and 151 of the Civil Pro- 
cedure Oodf3 (Act V of 1908), that there was an abuse of judicial process. 

TBLCHAiyi) Chiiagahiaj^ V. Lieut. Liston ... (1914) 38 Bom. 633 
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CIVIL PROCEDURE CODE (ACT V OF 1908), Order II, mm 2--Zmdlord 
and tenant — Lease --Landlord to recover possession on tenants' failure topa^ rent 
— Suit hy landlord to recover possession on taumts’ failure — JDeereo directing 
plaintiff to recover possesHon on tenants failure to pay rent mitlim three months 
— Defendants' failure and recovery of possession hy plaintiff— Fray er in the plaint 
for reservation of leave to bring a suit for rent not granted — Sabsequenf suit hy 
the plaintiff^ to reco^^er rent — Subsequent su'd barred,] A lease provided that on 
the tenants’ failure to pay rent the landlord should be entitled to take possession 
of the lands. The tenants having tailed to pay the rent of two years, the landlord 
sued them and obtained a decree which directed that on the defendants* default 
to pay all the arrears of rent and costs within three months, the plain tilf should 
take possession of the lands. In the said suit the plaintilf had asked for permis- 
sion to bring a separate suit for the lent in arrears foi two years, i)ut none was 
given. Subsequently the plaintiff having brought a suit tor the said lent of 
two years, 

Eeld^ that the suit was barred under Order II, Rule 2 of the Civil Procedure 
Code (Act V of 1908) as the claim in the suit for rent up to the date of forfeituie 
arose upon the same contract as did the landlord’s right of foifeiliiie for non- 
payment of rent ; that no necessity or reason existed for a -^eparaie oult lor rent 
where there had been a forfeituie for non-ptiyment and that tte claim for 
possession and the ckdm for lent ought to he enforced in one suit, pio\ided the 
cause of action vos the same, unless the Oonit should give leave for die icsorvation 
of one of the remedies. 

Kashinatii Ramchaitdra V , Nathoo Keshav ••• (1914) 38 Bom. 444 

Order II, Rule 5 — Misjoinder 

of causes of action — Hindu family ^ position of surviving members of joint and 
undivided^ noiheirs of deceased member — Joinder of claim hy widow of deceased 
member of joint and undivided Hindu family for maintenance against the pro* 
perty in which the deceased membtr was a eo*parcener at the date of his death with 
claims against the sui viving co-parceners for her stridhan ornaments ] Members 
of a joint and undivided Hindu family hold the family estate jointly and are 
seized of it per my et per tout ”. On the death of a co-parcener of a joint Hindu 
family his share and interest in the family property is automatically absorbed and 
the surviving co-paiccners become the full owners of the whole estate. Such co- 
parceners are not the heir& of the deceased but inherit hy survivoisliip and become 
the owners of the interest of the deceased in the family estate as co- owners in 
their own right and by the legal extinction of the interest of the de ceased co- 
parcener by reason of his death. The claim of the widow of such a deceased 
co-parcener for maiiiteuaiice is clearly not against the estate of the deceased” 
husband but is against the pi operty of which he was a co»parcener at the lime 
of his death. Accordingly there is no misjoinder of causes of action if the widow 
in one suit sues the co -parceners of her deceased husband to recover her sf^ idhan 
property improperly or illegally detained by them and also to enforce her light of 
maintenance out of the cstato of the joint family of which during his life-time 
her husband was a member, 

Jahkibai V. Shriiiivas Ganesh ... o.. (191S) 38 Bom. 120 

— — Order V, Edle o — Suit ^ on 

mortgage — First summons to he for settlement of issues and not for fnal disposal — 
Fractice and Frocedure ] In 1910 a mortgage suit was filed. The plaintiff 
having died, the name of his son was substituted in place of his name on the 13th 
April 1912. On the same day, the Court issued summons for the first time to 
the defendants, for final disposal. On the day fixed for hearing, the Court raised 
issues, and as neither paity had witnesses ready, the Court found the claim not 
proved in absence of evidence. The plaintiff having appealed : — 


GENEEAL INDEX. 




Page 

Held, reversing the decree, that there was a miscarriage of ’justice in the way 
the case had been disposed of. The scheme of the Civil Procedure Code required, 
in cases like the present, that the parties should have the opportunity to produce 
evidence relevant to issues framed after ascertaining matters as to which the 
parties were in dispute. 

Held, further, that the summons to the defendants should have been for settle- 
ment of issues and not for final disposal. ^ 

Ttjxjabaji Hariohand 'd. Sitaeam Karat an ,»• (1913) 38 Bom. 377 

CIVIL PROCEDURE CODE (ACT V OP 1908), Ordee XXT, Rtoe 7 (corre- 
spending to Act XIV of 1S82, see. 225 ) — Court of Wards Aet {Bom, Jet I of 
1905), secs. 31 and 32 — HxeciiUng Court, power of- Jurisdiction of the Court 
which passed the decree under execution — Sec. 32 of the Court of Wards Act 
(Bom. Aet I of 19051 not retrospective.] Under Order XXI, Rule 7 of the Civil 
Procedure Code (Act V of 190h) the executing Court has no power to question 
the jurisdietion of the Court which passed the decree under execution. 

Section 32 of the Court of Wards Aet (Bom Act I of 1905) was not intended 
to apply to pending suits. In terms it refers to suits brought by or against*^ a 
Government ward. Section 32 must be read with section 31 which provides that 
befoie suoh a suit is brought notice shall be delivered to, or left at, the office of 
the Court of Wards. Thus section 32 does not apply to suits pending at the time 
of the assumption of superintendence of the ward’s estate by the Court of Wards. 

HiEi Govind V , Kaesingrao Konherrao ... ... (1913) 38 Bom. 194 


Order XXI, Rules 58 and 63— 


Jmedigntion of claims and objections. 

See OiviL Procedure Code (Act XIV op 1882), secs. 268, 278, 283... 631 


' ' Order XXIIl, Rule 3, Sch. II, 

CLS. 1 — \^-*Suit — Reference to arbitration without leave of Court — Application 
to stay further progress of the suit — Application not aoco 7 '’ding to latv. 

After the institution of a .suit, the plainti if and one of the defendants entered 
into an agreement to submit the matter in difference between them to arbitration 
withonnhe leave of tbe Court. Thereupon the defendant having applied to the 
Court ii) stay the further progress of the suit, the Court rejected the Hpplicatioii 
on the ground inter alia that the reference did not amount to an adjustment of 
the matter in suit within the meaning of Order XXIII, Rule 3 of the Civil 
Pi'ocedure Code (Act V qf 1908). On appeal by the defendant the District Judge 
confirmed the order. 

The defendant having applied under the extraordinary jurisdiction, 

Held, ^ confirming the order, that where the Court was seized of a cause, its 
jurisdiction could not be ousted By the private and secret act of parties and if 
they, after having invoked the authority of the Court and placed themselves under 
its superintendence, desired to alter the tribunal and substitute a private arbitrator 
for the Court, they must proceed according to the law laid down in the tlist 
sixteen clauses of the Second Schedule of the Civil Procedure Code (Act V of 
1908j. 

Held, further, that parties litigating in Court had perfect liberty to compose 
their differences amongst themselves into any lawful agreement, compromise or 
satisfaction and that when this was done, they had only to apply to the Court 
under Order XXril, Rule 3 of the Cml Procedure Code (Act V of 1908), but 
tiat a mere agreement to refer to arbitration, even though iu other respects valid, 
could not be such an adjustment in whole or in part of the suit as the Court 
could give effect to under Order XXIII, Rule 3. 

Ytankatesh Mahadev t?. Ramohandea Krishna (1914) 31 Bom. 687 
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CIVIL PEOCEBURE CODE (ACT V OF 1908), Ob.dbr 

(JX of 1908), Sell* L Art, 181 — Consent ie^ree — Instalments — AjopUoation for 
decree absolute for sale — Limitation, 1 An application for a decree absolute for 
sale of a mortgage charge under the terms oc a consent decree, which provided for 
satisfaction of the decretal debt by instalnients, is an application under t!ie Civil 
Procedure Code (Act Y of 1908), Order XXXJY, and is governed by Article 181, 
Schedule I of the Limitation Act (IX of 1908). Such application must be made 
within 3 yeaiufrom the time the right to apply accrues. 

Batto Atma-Bak V, Shankar Dattatbaya .. ... (1913) 38 Bom. 32 

r 

OiirER XXXVIIT, Rule 5-^ Attack- 

ment before judgment ^Money decree — Death of judgment-debtor— Property 
passing by survivorship to hit, co-parcener-- Subsequent execution of decree — Right 
of survivorship not defeated by execution,'] In 19C6 the plaintiff obtained a 
money deciee against B, having first obtained attachment before judgment of 
certain property which was joint family property. In 1907 B died while joint 
with defenflant 2. The plaintiff applied to execute the decree in 1909 and again 
in 1911. The lower Ooiirt', dismissed the application on the ground that the title 
of defendant 2 to the propeity by survivorship was not defeated by the attach- 
ment before judgnient. The plaintiff having appealed : — 

Held, that tbe attachment before judgment did not defeat the right of def nd- 
ani 2 by survivoiship ; and that the plaintiff had taken no naeasare. to ^.Iucl^ 
could be attributed the effect of defeating that right. 

Sub RAO Mangel H «. Mahadevi .. ... ... (1913) 3ti Bom. 105 

— —Order XXXIX, Rule 3 Inter- 
locutory injuncti)}} — Mandatory inf unction — Power of Court to grants gunding 
trial ^ The defendants erected on their own land a screen for blocking up the 
openings which the plaintiff had made in his wall The plaintiff filed a suit to 
have the screen removed ; and pending the suit applied for and obtnincct a manda- 
tory injunction directing the defendants to removo the screen The defendants 
applied to the High Court. 

Meld^ setting aside the order, that the lower Court had acted illegally and 
with material irregularity in the exercise of its jurisdiction, in granting the 
mandatory injunction. 

Qumre ; whether a mandatory injunction can he considered as a “ temporary ” 
injunction under Order XXXIX, Rule 2 of the Code of Civil Procedure? 

Basuii Kabim V . PiRUEHAi Amibbhai ... ... (1914) 38 Bom, 3S1 

— Ordee XLI, Rule 27 ^Ap^late 

Cotirt — Admission of frchk evidence — Practice regarding admissionf\ Where 
an appellate Court desires to admit fresh papers in evidence, under Rule 27 of 
Order XLI of the Civil Procedure Code (Act Y of 1908), it must record its reasons 
in wilting for doing so and admit them formally in evidence. 

Baji Babaji V, Sakharam Krishna ... ... (1914) 38 Bom. G35 

Order XLYII, Rule 1 — Meview 

petition — Subsequent filing of appeal — Jurisdiction of Court to hear review 
petition is not taken atoay by appeal subsequently filed— Practiced^ An applica- 
tion for review of judgment was filed in a District Court and a rule nisi was 
granted, ^ The party subsequently filed an appeal in tbe High Court. The District 
Court rejected the review application on the ground that it could not proceed 
with the application as an appeal was already filed. The applicant having applied 
to the High Court : — 

Heidi setting aside the order and directing tbe District Court to dispose of tbe 
application on the merits, that there was no express provision in the Civil Proce- 
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dtire Code wliioli rendered the application for review incompetent on the more 
presentation of an appe d by the same party at any subsequent time. 


M&ddi v. PeJ,d(3>ohi Meddi (190'«)) 32 Mad ^65 followed. 

. FiBAyAN PxTEusHoTTAM V. Laxmibai ... (1914) 38 Bom. 41(5 

' CIVIL PBOOBDURE CODE {ACT V OP 1908), Sch. II, cl. n—ArUtraiion-- 

4 Mef&rence to arbitration on Ci/ndition that cirtain adjustments should not be 

I tahen into co7isideration — Adjustmfnt, difference hehveen trtating an aceounf 

I stated and as a mere admission — Admhsihilifi/ of documents in supjgort of 

\ particular items though exehided as evidence of a general stUlewicnt — Arbitrator^ 

misconduct of —End ence, honest though mistaken admission of a document by 
an arbitrator in violation of a rule ot introduced pro hao vice.} The defendant 
in an action brought to recover certain sums claimed by the plaintiff under a 
mortgage and two deeds of farther charge consented to the suit being referred 
to arbitration on a condition, which was embodied in the • consent order referring 
the case to arbitration, to the following effect 

And it is further ordered thd the said arbitrators do proceed on the basis of 
there having been no adjustments, and the adjustments relied upon by the plaintiff 
in this suit shall not be taken into consideration.” 

The arbitration proceed! tigs were carried on before arbitrators appointed for 
the purpose and afterwards before an umpire and in the course of the proceedings 
the umpire in spite of the defendant’s protests admitted one of the adjustments 
in evidence as proof of an admission by the defendant that a certain item of 
Bs. 1,300 included in the adjustment was due from him to the plaintiff. Previous- 
ly the other of the two adjustments Lad been used by the plaintiff without protest 
from the defendant to pro\e one item Therein. 

The defendant protested and a&kcd the umpiie to submit a spacid case for the 
consideradon of the Court under clause 11 of the Civil Procedure Code. The 
umpire doubted whether that clausa would apply but po^tpnied fuither consider- 
ation of the item in question to enable the defendant to move the Court, if so 
advised, for le ive for the umpire to state a special case. 

The defendant thereupon purported to put rtn end to the umpire’s authoritj and 
refused to go on with the reference, wliich nevertheless was proceeded with 
before the umpiia ex parte and an award made. * 

Seld, that the passage in the consent oider quoted above v as reasonably 
susceptible of two constructions, that it was either a particular and specific, 
following upon a general, exclusion of all adjustments qua adjustments ; or, as 
contended by the defendant, a stipulation that certain documents containing the 
adjustments should not be admitted in evidence for any purpose ; and that it was 
possible to admit a document as evidence in suppoit of a particular item and at 
the same time exclude it as evidence of a general settlement. 

JSeldi further, that if the defendant’s contentions weie correct the stipulation 
relied on was a rule of evidence introducedps^o liac vice^ and that the honest though 
mistaken admission by the umpire of a document in violation of that rule would 
not be a ground for setting aside the award, and that the defendant’s conduct in 
rejecting the umpire’s offer to adjourn consideration of the item under discussion 
in order to given the defendant an opportunity to obtain tbe Court’s leave for a 
statement of the case and m deciding to withdraw from the reference without 
the leave of the Court was incorrect, 

Aishabai V. Bssaji ... ... ... ... (1913) 38 Bom. 60 

Confession— Independent cof rohoraiion. 

See Evidence Act (I of 1872), sec. 30 
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GOASTHsra-VESSEIiS ACT (XIX OW im), SBCS, of 

vessels — Certificate of registry — CeHifLcate Uswed in the %ame of a ferson who 
trades in kis own name j ointly with his son^Tke son continuing the business in 
the same name after the >p^son*s death —Fresh certificate not obtained — Liability 
of the son for flying the crajt without certificated] A person owning a craffe tad 
taken out a certificate of registry in his own name under section 7 of the Coasting- 
Yessels Act (XIX of 1838). He traded in his own name jointly with his sons. 

On his death, his son carried on the business as before under the same name and 
did not take out a fresh ceriiiicate for the craft. 'Tlio son was prosecuted under 
section 13 of the Act for plying the craft without a ceitificate ; but was acq[uitted 
by the Magistrate. The Go\ eminent having appealed 

HeZd, that the craft having been registered in the father's name, and the 
ownership of it having passed on his death to his son, the latter vsi as bound to 
obtain a fresh certificate in his own name under section A of the Coasting- Vessels 
Act (XIX of 1838) ; and that his failure to do so was punishable under section 13 
of the Act. 

Emperor v. IIaridas Lakhmidas ... (1913) 38 Bom. Ill 

COLLSCTOB — Alienation by permanent tenant— Death of the alienor— Intervention 
by Gollector — Dvictton of the alickce — Alienation hij permanent tenant not null 
and void, 

See Bhigdaui Act (Bom. Act V os 1862), sec. 3 ... 679 

— Execution of decree- 

See Civil PRoernuEE Code (Act Y op 1908), secs. 68, 70, 

Rulb 14, OederXXI, Exile 101 ... ... ... 673 

COMMITTAL OP A CASE TO THE COURT OP SESSION. 

See Ceiminal Peoceddrr Code (Act Y op 1898), sec. 213 ... 114 

COMPENSATION — Agreement discovered te he void. 

See CoNTEACT Acg (IX op 1872). sec. 65 ... ... ... 249 

- Compulsory acquisition of land for quarrying purposes — 

Special adaptability for quarrying is element for consideration. 

^ See Land Acquisition Act (I op 1894) ... 37 

COMPOSITION-DEED — Transfer of immoveable property — Registration not 
necessary^ 

See Stamp Act (II op 1899), Sou. J, Aet. 22 ... ... 576 

CONOILTATOB — Time taken up in proceedings before a conciliator — Non- granting 
of certificate owing to Government ending the conciliation system — Exclusion of 
time. 

Limitation ... ... ... ... 653 

CONFESSION — Co-acemed — Independent corroboration. 

See Evidence Act (I op 18723 sec. 30 ... ... ... 156 

CONSENT D’EQU'Ei'E^— Instalments— Application for decree absolute for sale — 
Idmitation* 

See Civil Peoceduee Codr (Act Y op 1908). Order XXXIY ... 32 

CONSTBUCTION OP WILL — Life estate to daughter — Bequest to daughter's 
sons — On failure of the bequest the estate to goto the testator's cousins absolutely — 

No son born to the daughter at the death of the testator— Failure of the bequest 
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to dMghUr's son—JSfut a cms of" mcestaoij '-‘Operation of the heqmst Hfavom* 
of the tesMor's cousins — The intmUon of the testator to ref am his estate in his 
own family that is, in the hands of his cousins* 

See WILL •• ... 697 

( OOTRAOT ACT (IX OF 1872), secs. 4 a-si> lOZ— Transfer of Property Act 
(XV of 1882), sec. IZl— 'Stoppage in transit — Instruments of title — Mailway 
receipts, efect of assignment o/.] A, from Bagalkote, consigned to B at Bombay 
oertaia consignments of bales of cotton. These consignments A entrusted to the 
Madras and Soutbern Mabratta Railway at Bagalkote for conveyance to Bombay, 
which was effected by rail as far as Mnrmagoa on the lines of that Company and 
afterwards from Murmagoa to Bombay by sea by i^hips of the Bombay Steam 
Navigation Company. The Railway Company issred in respect of these consign- 
ments receipts to A which A handed over to B as the consignee of the goods in 
exchange for hnndies for the amount of the value of the goods drawn by B in 
favour of A. Thc'^e Railway receipts contained inter alia the following 
condition : — 

That the Railway receipt given by the Railway Company for the articles 
delivered for conveyance must he delivered up at destination by the consignee to 
the Railway Oomp my or the Railway may refuse to deliver and that the signature 
of the Consignee or his agent in the delivery book at destination shall be evidence 
of completn delivery. 

**11 the consignee does not himself attend to take delivery he must endorse on 
the receipt a reqiie^^t for delivery to the person to whom he wishes it made and 
if the receipt is not pioduced the delivery of the goods may at the disci etion of 
the Railway Company be withheld until the peison entitled in its opinion to 
receive them has given an indemnity to the satisfaction of the Railway 
Company. ’’ 

While the goods \\ ere in tiansit and in the poissession of the Bombay Steam 
Navigation Company B became insolvent and some of the handles given by him 
to A in respect of the goods in transit were dishonoured. A thereon pin ported 
to stop the goods and gave the Steamship Company instructions not to deliver 
them to B but to C. 

In the meantime B had borrowed monies from D and E and had tiansf erred to 
B and E respectively the Railway receipts for certain of these consignments as 
security. On the arrival of the bales at Bombay they were claimed by D and E 
respectively and also by C. 

The Bombay Steam Navigation Company filed two suits, one against A, B and 
D and the other against A and E claiming that the defendants in each suit might 
be restrained from taking proceedings against the plaintiff Company in relation 
to the bales, and that the defendants in each suit might be required to interplead 
1 1 ^ i|0^her concerning their claim to the goods in question in such suit. 

t MM, that reading section lOS of the Contract Act in conjunction with section 
1B7 of the Transfer of Property Act (as provided for by section 4 of the Transfer 
of Property Act) Railway receipts must be taken to be mercantile documents of 
title fulfilhng one or other of the conditions specified in the explanation to 
section 137 of the Transfer of Property Act, proving in the ordinary course 
of business the possession or control of goods, or authorising or purporting to 
authorise either by endorsement or delivery the possessor of the document to 
transfer or receive the goods thereby represented, and that under the third condi- 
tion of the Railway receipts in question it was clear that those documents fell 
under the latter class. 

Great Indian Feninsula Bailway Company v. Manmandas MamMson and 
Virfi MansraJ (1889) 14 Bom. 57, not followed. 
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Sirnttltaneotisly with these ^ strttragaiiis^ B to recover 

the monies advanced by Mm against the Railway receipts transferred to Mm. 
Snbseqnently the entries in the general aooonnb of B in 0^s books showed that 
various sums were credited to B which, if the rnle laid down in section 61 of the 
Contract Act were applied, would extinguish that debt. 

JSeld, that the intention of D as indicated by his suit to enforce his claim 
against the proceeds of the bales of cotton covered by th€ Railway receipts in 
question negatived the application of the rule, 

Held^ accordingly, that D and B were respectively entitled to the benefit of 
section 103 of the Contract Act as against A and, the bales having been sold, that 
the persona in whose hands the sale-proceeds were should hand over the net sale- 
proceeds to D and E deducting any charges justly due. 

Ambbchand & Co. V , Ramdas Yithaubas ... (1913) 38 Bom. 255 

CONTRACT ACT (IX OF 1872), sec. 2^^Limita£ion Aat {IX o/ 1908), 3— 

Insurance — Agreement in restraint of legal proceedings — Modification of the law 
oflivnitationhy agreement of the parties — Mights and remedies, distinction between 
’■^Conditional release or forfeiture not imalid^ The S* Insurance Go. granted a 
policy of insurance against fire to the B, Oo., on certain property of the latter, 
the policy containing a clause to the effect that if a claim were made aud rejected 
and an action or suit were not commenced within three months after such rejection 
all benefit under the policy should be forfeited. 

Damage was caused to the property of the B. Co thus insured and a claim was 
made by that company of the S, Insurance Co. which was rejected by the latter. 
More than three months after such rejection the B. Co. filed a suit against the S. 
Insurance Co. to recover the amount of their claim. 

Ejeld, that there is a distinction ibetwean the extinction of a right aud the 
loss of a remedy, that section 28 of the Oontraofc Act was aimed only at cove- 
nants not to sue at any time and at covenants not to sue for a limited time, that 
a conditional release or forfeiture was a very different thing from a covenant not 
to sue, although to avoid circuity of action a covenant not to sue had sometimes 
been held equivalent in effect to a conditional release, aud that the condition of 
forfeiture in the policy in question in the suit was not within the scope of section 
28 of the Contract Act, 

The correctness of the decision in Hirabkai v. Manufacturers Life Insurance 
Co, (1912) 14 Bom. L. R. 741, doubted. 

ler Batchelor, I x — As I understand the matter, what the plaintiff was 
forbidden to do was to limit the time within which he was to enforce his rights ; 
what he has done is to limit the time within which he is to have any rights to 
enforce ; and that appears to me to be a very different thing. 

Baboda Spiisririira and Weaving Company, Ltd. v, SatyanarxIybn Marine 
AND Fibe Instoanoe COMPANY, Ltd. ... (1913) 38 Bom. 341 

' '"SEP. 65 — Contract, when time of the essence of^- 

Contract for the assignment of leasehold property, effect of the insertion of a 
definite date for completion and payment of the purchase money with conditions as 
to forfeiture of the earnest money and liberty for the vendor to re-sell-— Certificate 
of lessor that conditions of lease have been complied with n ot necessary 0 agreed 
to sell to I his interest in a property, held on lease from the Secretary of State 
for India, on certain conditions as to improvement for cultivation, etc., and, as to 
not assigning or underletting the lands until these conditions had been carried out 
^ without the consent in writing of the Collector of Thana, for Rs. 85,000, of which 
Rs. 4,000 was paid on the execution of the agreement and it was agreed that 
Rs. 80,600 should ha paid on the signing of the conveyance, which was to be 
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prepared and received wiUiiu 2 laontlxs fiom tlie date of the agreement, and 
Es. 600 on the transfer of the land after the conveyance should have been 
registered. It ms further provided that should I not have paid the amonnt of 
the purchase money within the time fixed then he should forfeit his right to the 
earnest money and C should he at liberty to re-sell the property. 

JSeldf that under the agreement time was of the essence of the contract. 

Eeld, further, that I could not insist on 0 procuring a certificate from the 
Collector of Thana that all the conditions of the lease from the Secretary of State 
for India had been complied with. 

Bubjoejee Detojibhoy V , Jamshed Xhodaram (1913) 38 Bom. 77 

CONTEACT ACT (IX OF 1872), seo. 6^^- Agreement discovered to he void-~Oom- 
pensaHoTif payment of-^Bhagdari Act (Bom Act V of 1862) — Alienation of 
unrecognised suh-division of a bhag — Valatdaiia patta.] In 1902, the plaint iif 
executed a valatdana patta of lands forming an unrecognised snb* division of a 
hhag, in favour of defendants who were put in possession. The deed contained 
a personal covenant whereby the plaintiff bound himself to give compensation to 
the defendants in case their possession was obstructed. In 1910, the plaintiff 
sued to recover possession of the property by redeeming the valatdana patta 
which he alleged was a mortgage. The lower Courts held that the alienation 
was void under the provisions of the Bhagdari Act (Bom Act Y of 1862) ; and 
following the decision of Jijihhai v. Nagfi (IQOi) 11 Bom. L, B. 6 ^>3, ordered 
that the plaintiff could recover possession on payment of moneys he had received 
from the defendants. The plaintiff having appealed : — 

Eeld) that the order of compensation against the plaintiff was justified, inas- 
much as the agreement was discovered to bo void within the meaning of section 65 
of the Indian Contract Act (IX of 1872) long after the tiansaction, and as there 
was a personal covenant in the agreement. 

Per Shahi J. : — Neither under section 65 of the Indian Contract Act nor under 
the ruling in JijihJiai v. Nagji (1909) 11 Bom. L. E. 693 is the Court bound to 
award compensation in all cases as a matter of course where a document is found 
to be void in consequence of the provisions of the Bhagdari Act. It has to be 
considered in each case whether the agreement is discovered to be void and 
whether any person has received any advantage under such agreement as required 
by section 65 or whether the covenant in each particular case justifies the order 
of compensation. The amount of compensation also has to be determined with 
reference to the circumstances of each particular case. 

Haeibhai Hansji V, Nathebhai Eatnaji ... ... (1913) 38 Bom. 249 

COSTS of unsuccessful petition hy wife--Bighis of the petitioner's solicitors over 
monies deposited in Oourt hy the respondent as security for the petitioner's costs 
and over monies deposited hy a respondent-appellant as security far the costs of 
appeal* 

See Divobob Act, Indian- (IV oe 1869), secs. 2, 4, 7 and 45 ... i25 

COUBT FEE^ — Setting up equity of cross-debt. 

Civil Peocedure Code (Act XIY of 1882), secs. 268, 278, 283. 631 
OOIJET OF SESSION, commitUl to. 

See Criminal Procedure Code (Act Y of 1898), sec. 213 ... 114 

COIJET OF WAEDS ACT (BOM. ACT I OF 1905), sics. 31 and 32 — Sec. 32 
Court of Wards Act (Bom. Act I of 1905) not retrospective.! Section 32 
of the Court of Wards Act (Bom. Act I of 1906) was not intended to apply to 
pending suits. In terms it refers to suits ** brought hy or against ” a Government 
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ward. ^ Section 32 must be read witb section 31 wbicb provides that before snob 
a suit is brought notice shall be delivered to, or left at, the office of the Court of 
Wards. Thus section 32 does not apply to suits pending at the time of the assump-^ 

• tion of superintendence of the ward^s estate by the Court of Wards. 

Hari Govito V. Narsinorao KoKe:EBRio ... ... (1913) 38 Bom. 194 

COURT OR WARDS MADE PARTY APTER Tmom^-^Jurisdiction of tU 
Court to execute its own decree* 

See Civil. Courts Act (XIY ot 1869), sec. 32 — 662 

CREDITOR — Tower of secured creditor of adjudicated insolvent to realise Ms 
security hy means of a regular suit without obtaining leave* 

See PEBsiDBsror Towns Insolvency Act (III oe 1909), sec. 17 ... 359 
FRAUD UPON. 

Bee Mortoagb ... ... ... ... 10 

CRIMINAL PROCEDURE CODE (ACT V OP 1898), sec. 195, cLs. (5), (c)— 

Income-tax Collector — Revenue Court — Sanction to prosecute — Indian Tenal 
Code {Act XTjY of 1860), sees. 193, 196, 199, 471 — Offences committed before the 
Income-tax Gollectorl] An Income-tax Collector is a Revenue Court witlxln the 
meaning of that term as used in clauses (5) and (c) of section 195 of the Criminal 
Procedure Code, 1898. 

PuNAMCHAND Maneklal, In re ... ... ... (1914) 38 Bom. 642 

■ '■ . . ..SEC. 213 — Committal of a 

case to the Court of Session^Beasons for committal to be given where the case 
can he tried by the Magistrate — Indian Begistration Act {XVI of 1908^, sec* 83, 
cl* {2) — Irregularity — Illegalityl\ Where a Migistrate, who could have tried 
the case himself under clause (2) of section S3 of the Indian Registration Act (XYI 
of 1908), committed it to the Court of Session without giving any reasons for 
committal : — 

Hdd^ that the reasons for committal must include not merely reasons for not 
discharging the accused, hut reasons for sending him to the Court of Session, as 
the trial could be had either by the Magistrate himself or by the Court of Session; 
and that the omission to give the reasons was an illegality. 

Emebrob i;. Nanji Sama.!. ... ... ... (1913) 38 Bom. 114 

— — —SEC. 349 — Trying Magis- 
trate sending up a case to the Sub-Bivisional Magistrate on the ground that he 
cannot pass adequate sentence — Sub- Divisional Magistrate sending up the case 
to another Magistrate — Committal of the case by suck Magistrate to Court of 
Session — Commitment not valid — Fr^ctice and Procedure*'] A Magistrate of the 
Second Class trying a case sent up the case to the Sub- Divisional Magistrate on 
the ground that he could not pass an adequate sentence. The latter transferred 
the case to a Magistrate of the First Class, who committed it to the Court of 
Session. A question having arisen if the commitment was legal : 

JSeldy quashing the commitment, that under S‘ction U9 oF <-li 0 Crimhial 
Procedure Code (Act V of 1898) it was the Sub- Division.! Mag strate alone 
who was competent to deal with the case. 

Emeebor Vinayak Narayan ... ... (19U)38 Bom. 719 

CUSTOM — Litlqttionhztmjoi — Moption of pre-emothn as mtge—WUure 

of proof required for adopting the custom* 

See Mahomedan Law ... ... ... . 1^3 
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xS'dfi Railway Eeceipt 

CAUSED BY NON-REPAIR OF DRAINAGE— 

MmicipaUtg. 

Terigatiok Act 
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of 
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QUANTUM OP. 

(See NEGiiaBiTOE ... ... ... — ■•. 552 


DECREE — ApplicMon to execute the decree — Period during which exectUion of decree 
is staged to he excluded in computvng period of limitation* 

/S'ee Limitation Act (IX oy 1908), sEa 15 ... 153 

Duty io draw up decree is of the Courts 

See CiTiL Pbocebure Code (Act Y op 1908), sec. 97 *. 331 

Execution* 

See Civil Procedure Code (Act XIV op 1882), secs. 26^, 278, 283 ... 631 

—Execution — Oourt of Wards made party after decree— Jurisdiction of the 

Court to execute its own decree* 

See Oivix. Cotjets Act (XIV of 1869), sec 32 . ... 662 

Dxeoution^ Officer on the Indian Staff Corps — Salary not liable to 

attachment. 

Bee Civil Pbocedueb Code (Act V op 1908), sec. 60, ol 2 (&) ... 667 

^JSxecution — Power of executing Court— ‘Jurisdiction of the Court which 

parsed the decree under eveoution. 

Bee Civil Pbooedttbe Code (Act V op 1908), Order XXI, Rule 7. 194 

Dxecution by Collector — Court functus officio for the time being— 

Exhaustion of all the power conferred upon the Collector for execution — Matter 
requiring to he done in execution must be done by the Court which passed the 
decree* 

See Civil Procedure Code (Act V [op 1908), secs. 68, 70, Rule 14, 
Order XXI, Rule 101 ... ... ... 673 

Satisf actio n. 

See Civil Pbocedube Code (Act XIV op 1882), seo. 257A ... 219 

DEORIE ON UOnmAGE— Execution. 

See Mobtgaob ... A ... ... ... 24 

DBKEfiAN AGRICULTURISTS’ RELIEF ACT (XVII OF im)-Eedemffiion 
smi—Dwection to a Commissioner to take account— The direction not a preliminary 
decree. 

See Civil Procbdurp Code (Act V op 1908), secs. 2, 97, Ordeb 
XXVI, Rules 11, 12 (2) ... ... ... ... 392 

- 8ECS. 2 (2), 

lOA — Evidence Act (I of 1872), sec. 92 -Agriculturist — Mortgage in form of 
sate — Eedemption suit— Intention of the parties at the time of the transaction*'] 

The object of section lOA of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) is to enable a party to the suit to prove, notwithstanding the words of the 
document, what the real intention was at the time when the document was 
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execnted. Regard must be paid to tbe date of tbe transaction and an agricnlttirist 
can only be allowed, according to 'the provisions of section lOA, to enjoy the 
special benefit of tlie favoured class in disregarding the provisions of section 92 
of the Evidence Act (I of 1872), if he belonged to the favoured class as defined 
by the statute at the date of tbe transaction. 

Sawaktbava V, Gieiai^pa Fakieappa (191B) 38 Bom. 18 

DEKKHA¥ AGRICULTIIRISTS' BELIEF ACT (XVII OF 1879), seo. 48— 
Certificate of conciliator — Time taken up in obtaining conciliator^ & certificate^ 
Abolition by Government of the conciliation system — Closing of the Omrt during 
vacation — Suit filed on the opening day is suit filed in time* 

See Limimiois- ... 656 

BELAY, EXCUSE OF — Time taken up in proceedings before a coneiliator — Non^^ 
granting of certificate owing to Government ending the conciliation system--Ex* 
elusion of time* 

See Limitation ... ... ... ... 053 

BISCRETION OF COURT — Adjudication^ annulment of when Court has jurisdic^ 
tion to pass order for* 

See Presidency Towns Insolvency Act (III oe 1909), secs. 15 (2) 

AND 21 (1) ... ... ... ... 2CO 

DISTRICT MUISnCIPAL ACT (BOM. ACT III OF 1901), sec. m^Irngation 
Act {Bom* Act VII of 1879) — Drainage cut — Drainage channel — Neglect of 
proper repairs by local bodies — Nlow of water across the road into plaintiffs* 
field — Damage — liability of local bodies — Nonfeasance — Nefiect of highways,"] 
Where drainage water passing along a certain drainage ont owing to some default 
instead of flowing along the assigned channel flowed across the road into the 
plaintiffs* field and caused damage to the plaintiffs and the damage was found to 
be due, not to the authorized drainage work but to the neglect of the drainage 
channel which the Municipality was bound to repair, 

Held) tnat the Municipality was liable to tbe plaintiffs in damages. 

Per Curiam The exemption from liability of local bodies on tbe ground of 
non-feasance is confined to neglect of highways and does not apply to drainage 
works carried out by the local bodies for their convenience, which they [are bound 
to maintain in a proper state of repairs so that they shall not he a nuisance to 
the neighhonring owners. 

Borough of Bathurst Y, Maepherson (1879) 4 App. Cas. 256, Municipality of 
Pictou V. Qeldert [1893] A* C# 524, referred to. 

Dholka Town Mitnioipality v, Patel Desaibhai ... (1913) 38 Bom 116 

— ' ■■■ ■SECS. 92, 96'^jErection 

of a new building — Application to Municipality for permission — Condition 
requiring the owner to keep certain space vacant for widening street — Condition 
not valid ] The plaintiff applied to the Municipality for permission to rebuild 
her house. The Municipality granted the permission on the condition, among 
others, that she should, in rebuilding the house, keep a specified space vacant and 
unbuilt upon for the improvement of the street by widening it. The plaintiff 
disregarded the condition and built upon the specified space. Thereupon the 
Municipality having threatened the demolition of the house, the plaintiff brought 
the present suit for an injunction restraining the Municipality from doing so. 

Held, that under section 96 of the Bombay District Municipal Act (Bom. Act 
III of 1901) the Municipality was empowered to prescribe the location of the 
building in relation *to any street existing or projected as they think proper/ 
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wliereas in tlie present case they had prescribed tlie location of the building in 
relation, not to the existing street, but to a street wbicb might come into existence 
in the future. The object of the Municipality in imposing the condition was not 
for the purposes of sanitation or ventilation but to get a set-back which could not 
be obtained under section 92 of the Act. 

If the condition of the permit were complied with, the plainti:^ would have to 
give up or keep vacant or unproductive a considerable portion of her land and the 
Municipality would have tbe opportunity of paying compensation for it at any 
time they might feel disposed to do so, which would be contrary to the provisions 
of section 92 which contemplates that when a set-back is determined upon com- 
pensation should be paid to the owner and that the plaintiff was entitled to an 
injunction as prayed. 

Qneen^Empress'v* Veemmmal (1892) 10 Mad. 230, referred to. 

Ba .1 Fat]«ia u. Rander MtJNicirAi:.iTT (1914) 38 Bora. 597 

DISTRICT MUISriClPAL ACT (BOM, ACT III OP 1901), secs, 113, 

against Municipalitg for re^imtaUng a stone removed hy it — Plaintiff" s adverse 
posBession — Mimieipality creature of the statute — Duties of Municipality — Muni^ 
cipal District’^Encroo/chment — Obstruction to safe and convenient passage-^ 
Notice of removal'^ Justiftcation by reference to statutory poioersJ\ In a suit 
brought against a Municipality to restrain them from obstructing the plaintiff in 
re-instating a stone which was imbedded in his otla in its original position, the 
lower appellate Court found that the stone hud been in situ for twelve years, 
therefor© the Municipality had no right to interfere with it as there had been 
adverse possession for the statutory poriod of the portion of the street occupied by 
the stone. 

On second appeal by the Municipality, 

Meld, that the Municipality was the creature of the Statute with duties infer * 
alia to preserve the passage along public streets. It mattered not for the 
Municipality whether the encroachment had been in existence for 12 years or 
more. Under section 113 of the District Municipal Act (Bom. Act III of 1901) 
the Municipality might, on proof that the encroachment objected to was an 
obstruction to the safe and convenient passage along a street, by written notice 
require the owner to remove it. Section 122 of the Act empowered the Muni- 
cipality to remove the encroachment which might have been put up after the 
place had become a Municipal District. 

In the present case the Municipality having failed to justify their aobion by 
reference to the said statutory powers, the decree was confirmed. 

Dakoee Towk MuNiciPAiiiTr «. Travedi Atstupram: ... (1913) 38 Bora, 15 

DITORCE ACT, INDIAlSr (IV OE 1869), secs. 2, 4, 7 and Court 

Act 24 and 25 Viet,, cl, 101, sec^ 9 — Amended Letters Patent of the Bombay 
Migh Court, cl, 35 — 'Restitution of conjugal rights — Jurisdiction of the Bombay 
JSigh Court to entertain a suit for the restitution of conjugal rights as against (a) 
a nofi'-Christian respondent and (6) a respondent not residing within the Presi- 
dhncy-^Rrinciples and Mules of English Qowrtfor Divorce and Matrimonial 
causes acted on in India^Befusal of Court to grant relief by restitution of 
conjugal rights when the respondent is absent from the jurisdiction when the suit 
is instituted and remains absent — Civil Procedure Code {Act V of 1908), sec 20 
{co^esponding to Act 3I1V of l^S'2, sec. 17), applicability of to matrimonial suits 
"■^Residence, what amounts to in order to give the Bombay JSigh Court jurisdiction 
to pronounce a decree for the restitution of conjugal rights — Costs of unsuccessful 
petition by wife, rights of the petitioners solicitors over monies deposited in Court 
the respondent as security for the petitioners costs and over monies deposited 
by a respondent^appellant^ as security for the costs of the appealJ] The respondent, 
a Parsi, married the petitioner, a Christian, in London. Subsequently the parties 
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lived togetlier for some time in London and then came out to Bombay where they 
also lived together for some time. Afterwards the parties returned to England, 
hut, apparently owing to differences which had arisen between them, immediately 
on their arrival in Loudon, at Victoria Eailway Station, the respondent deserted 
the petitioner and never thereafter lived together again, the respondent having 
made np his mind about that time that he could not live with the petitioner. 

The^ respondent remained in England hut the petitioner returned to Bombay with 
the intention of taking legal proceedings against the respondent there and did sue 
the respondent in the Bombay High Court claiming restitution of her conjugal 
rights. 

Heldt that under section 9 of the High Courts Act and clause 85 of the 
Amended Letters Patent of the Bombay High Court the jurisdiction exercjsed 
by the High Court in matrimonial matters previous to the coming into force of 
the Indian Divorce Act had been confined to matters between British subjects 
professing tbe Christian religion. 

further, that as regards the jurLdioti on confirmed to the Bombay High 
Court by section 4 of the Indian Divorce Act (which included jurisdiction to 
entertain suits for the restitution of con jug d rights) the powers of the Bombay 
High Couit were still limited to Christian subjects within the Presidency so that 
the Pligh Court had no jurisdiction to grant a decree of restitution either against 
a Parsi respondent or against any respondent not within the Presidenoy. 

Eeld^ further, that following the principles on which the Courts for Divorce 
and IVlatrimonial Causes in England have acted and given relief, which principles 
are made applicable in India under section *7 of the Indian Divorce Act, the Bom- 
bay High Court could not give relief by way of restitution of conjugal rights 
if the respondent named in the petition were absent from the jurisdiction at the 
time the suit was instituted and remained absent, although residence at the date 
of the suit of both spouses, whatever their domicile might be, would be sufilcieut 
to give jurisdiction in suits of this nature. 

Mrehraee v, JB^irebrace (1878) 4 P. D. 63; Chiohester v. Chichester (1885) 

10 P. D. 186 and Armytage v. Armytage [1898] P. 178, followed. 

Semhle, in the case of matrimonial offences including those other than 
adultery the application of the Civil Procedure Code, section 20 (corresponding 
to section 17 of Act XIV of 1882) under section 45 of the Indian Divorce Act 
involves the necessity of either residence on the part of the defendant or the 
accrual of the cause of action within the jurisdiction in order to enable the Court 
to entertain the suit. 

Thornton v. Thornton (1886) 10 Bom. 422, referred to. 

BembUi also, that mere residence in India at the time of the institution of a 
suit is not residence within the meaning of section 2 of the Indian Divorce Act 
and that the residence of the petitioner should be bond fide and not casual or as 
a traveller. 

however, that monies deposited by a husband respondent as security 
for his wife’s costs of a petition constituted a fund paid in for the benefit of 
her attorney who was entitled to have it applied for his benefit whatever the 
result of the petition, provided that he had been in no way to blame and that 
tjiat rule applied to monies deposited by a resp indent appealing from the decision 
of the lower Court as security for the costs of the appeal in accordance with the 
Eules of the Bombay High Court. 

NirssBEWAJjrjBE Wadia f) Eleonoea Wadia ... (1918) 38 Bom. 125 

DOCIJMElSrTS — Admissihility of. 

/See Oivin Pbocedure Code (Act V of 1908), Son. II, on. 11 
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EASEMENTS ACT (? OF 1882), secs. 18, 23 •-•JEasmeni’^FroJ motion of emes-^ 
Raising the h&ight of the eaves — Burden on the servient tenement not to he increased 
— Customary easement — Brivacy — Imasionl] The term ‘‘ easement *’ as defined 
in the Easements Act (T of 1882) applies jnst as much to a projection of eaves 
in a dry country where there is no dischaige of water as in a conntry where there 
is abundant rainfall and there is discharge of water. 

If a man has acquired an easement from a projection of his eaves to a fixed 
extent over his neighbour’s land, he can raise the height of those eaves so long 
as he does not throw an increased burden on the servient tenement. 

The defendant constructed a window and apertures {falls) in the back wall of 
his house and they commanded the plaintiff’s hhadhi or courtyard which could be 
used for females to bathe and similar purposes of privacy, i’rom the defendant* s 
window the people sleeping in the plaintiff's house could be seen and^ from the 
apertures, through above a man’s height, a person, if he was so inclined, could 
peep through into the plaintiff’s house and the male apartment next to the open 
verandah {osaH)* The plaintiff having sued for an injunction restraining the 
defendant from making any openings in his wall, 

Beldi that though it was doubtful whether the plaintiff was entitled to relief 
on the ground ox the invasion of his privacy, still as there was a written agree- 
ment between the parties in the year 1879 whereh:^ the defendant’s father agreed 
that he would not make any opening in his back wall, the plaintiff had the right 
to require the defendant to close the said apertures and window. 

Molt A Bhana v . STruoAu Dana ••• ••• (1913) 38 Bom. 1 

EAVES, PEOJECTION 0'^-^ Raising the height of the eaves — Burden on the servient 
tenement not to he increased* 

See Easements Act (V of 1882), secs. 18, 123 ••• 1 


EJECTMENT, SUIT FOB— based on title to recover possession — Bresumption of 
right arising from possession applies as much to defendant as to plaintiff — Blaintiff 
to prove such possession as will give him better title — B roof of such title as carries 
a present right to possession — Determination of annual tenancy ^Notice to quit — 
Relinquishment of tenancy gives no right to present possession — Jus tertii.] In a 
suit based on ^ title to recover possession, the presumption of right arising from 
possession applies as much to a defendant as to a plaintiff and the fact of posses- 
sion within twelve years of suit will not avail the plaintiff unless it is shown to 
be such a possession as gives a better title to the land than the defendant 
can show. 




To succeed in ejectment it is only necessary for the plaintiff to establish such 
title as carries a present right to possession. 

Ordinarpy, unless there is an express agreement for the expii^y of a tenancy 
on a certain day, a tenancy from year to year is only determined by a notice 
to quit. 


It is a reasonable inference that if the plaintiff had not asserted his right as 
yearly tenant for eight years, he must be taken to have abandoned the tenancy 
or to have relinquished such other occupancy right as he might have, and if so, 
he would have no right to present possession such as would entitle him to maintain 
a suit for ejectment. 


The defendant in ejectment might set up and prove tertii» 


The defendant is entitled to rely on the 
adduced by the plaintiff to defeat his claim. 

SiTARAM BhiMAJI V. SaDHU 


tertii appearing 


from the facts 
(1913) 38 Bom* 240 
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El!!fOBOAOHMENT--ilf«i»ic^j)a2 Disirict^Ad'iiierse possession — Obstruction io safe 
and convenient passage — Notice of removal — Justification hg reference to 
statutory powers. 

See Distkict Mu:nioipal Act (Bom. Act III oi* 190I)> secs. 113, 123 ... 15 

E jKrDOESEE — Interest in the goods -^Action for damages. 

See EaUiWAy Eegeipt ■.» ... m 

EQUITABLE MORTGAGE— of title-deeds of property situate ir mofusaA’^ 
Intention to create charge, proof of 

See Teanspbb op PiionsTr Act (IY op 1882). sec. 9 .»• 372 

ESTOPPEL — larties in psxi delicto.] Held, ih&Xt in tae case oi a contract wHere 
both the parties were in pari delicto the plaintiff was not entitled to estop the 
defendant from showing the illegality of his title, nor was there any estoppel 
against any Act of Parliament or in India against an Act of the Legislature. 

Shbidhae BALKEisHifA V. Babaji Mttla ... ... (1914) 38 Bom. 709 

EVIBENOE — Ficiotice regarding admission--^ Appellate Court* 

See Civil, Procedure Code (Act V op 1903), Osdbr XLI, Rule 27 ... 665 

EYIDENCE ACT (I OP 1872), sec. 80 — Go-accused — Confession — Independent 
corrohoration^tEvidence—^Fractice.l Eleven accused persons were tried for the 
offence of daooitj. There was no direct evidence against any of them. Seven 
of these confessed, each one implicating himself and the rest. They were 
convicted on their own confessions. A question arose whether the remaining 
four accused, who had not confessed, conld be convicted solely on the confessions 
of their co-acoused when they were not corroborated by any independent evidence. 
Heaton J, was of opinion that section 80 of the Evidence Act made the con* 
fessions, which were already evidence in the case, evidence against the person 
implicated as well as the other accused. Shah J. held that section 30 permitted 
the confession of a co-accused to be taken into consideration along with other 
evidence in the case : but if theie was no evidence in the case outside those 
statements, no conviction based only upon the confessions of co-accused was 
good in law. Owing to this difference in opinion, the case was refeired to 
Macleod, J. 

Meld, that there was nothing in section 30 of the Indian Evidence Act, 1872, 
which prevented the Court from convicting after taking the confession of a 
co-aocused into consideration ; but that the High Courts in India had laid down a 
rule of practice which had all the reverence of law, that a conviction founded 
solely on the confession of a co -accused could not be sustained. 

Meld, further, that the confession of one co-accused could not be said to be 
conoborated by the confession of other co-accused. 

* 

Mer MacUod, J. : — I do not think that " confession ”, in section 30 can be 
restiicted to an unretracted confession, as once a confession is proved it may bo 
taken into consideration. 

Emperoe Gaijgappa Hardeppa ... ... (1913) 38 Bom. 156 

secs. 40, 41, 42 AND 44-- Act [T of 1881), 

sec. 59 — Will — Probate — Suit by the executor to recover possession and Tent — 
Plea that the will was a fabrication and that probate had been obtained by fraud 
— Previous unsuccessful application by defendant to District Court to revoke 
probate on the same grounds, effect of — Jurisdiction of the Subordinate Judge to 
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mtertain the plea^Oompetency of the Prolate CouHi namely, the District Gaurt.’} 

An executor appiied for the grant of probate and the Piobate Court, namely, tbe 
District Court, made tbe grant. Subsequently a nephew of the testator made an 
application to the Court for the revocation of the probate on the ground that the 
will was a forgery and that he had been piepared to prove it in the probate proceed- 
ing, but at the last moment the executor had bought him o:§ under a mutual 
arrangement, but after the order for probate had been made, the executor failed 
to perform his part of the arrangement and had thus committed a fraud both on 
the Court and the applicant. The application for revocation was disposed of by 
the Court on the ground that the applicant, on his own showing, was a paity to 
a fraud upon the Court, that he had not come with clean hands and was not, 
therefore, entitled to the relief sought. 

Theieafter the executor having brought a suit in the Court of the Subordinate 
Judge to recover rent and possession against a tenant of the testator as 
defendant 1 and against the aforesaid nephew as defendant 2, defendant 1 
pleaded that the deceased (testator) had asked him to pay rent to defendant 2 
and defendant 2 contended as in the previous proceedings that the decea^fed had 
made no will, that the will produced was a fabrication and that probate had been 
obtained by fraud. 

Meld, that defendant 2 was barred by the decision of the Distrit t Court in 
the revocation proceeding from raising the same question in tbe Court of the 
Subordinate Judge. 

Meld, further, that it was District Court which was competent to decide 
the question of frand and collusion vitiating the decree of the Court under 
which probate had been granted and that as the Suboidinate Judge who tried the 
suit had no jurisdiction m probate matters, the title of the plaintiff was conclu- 
sively proved on tlie production of probate and it was no valid defence for the 
defendants to allege that the will was a forgeiy and that probate had been 
obtained by fraud and deception. 

Quaere : whether a debtor of the estate could raise such a defence if sued by 
the executor in a Court having jurisdiction to revoke the probate ? 

Kishoebhai Rbvadas V , Ranchodia Dhulia (191 1) 38 Bom. 427 

EVIDENCE ACT (I OF 1872), sio. 41 — JProhate and Administration Act {V of 
1881), sec* 83—Cm^ Procedure Code {Act V of 1908), sec. ll^Gontentkus 
proceeding for prolate — Will not proved — Prolate ref used —Suit for recovery of 
property from defendants who held as executors^-'^ Judgment in the probate pro- 
ceeding refusing prolate^ not judgment mxem — Res judicata.] In a contentious 
proceeding for probate, the will produced by the applicants was held not proved 
and the probate was refused. The applicants appealed to the High Court which 
dismissed the appeal. 

The widow of the deceased thereupon brought a suit for the recovery of the 
pmperty of the deceased from the defendants who held it as executors under the 
will and the first Court allowed the claim. 

On appeal by the defendants two questions having arisen, namely, (1) whether 
the judgment refusing probate was as much within tbe scope and intention of 
section 41 of the Evidence Act (I of 1872) as a judgment granting probate and 
(2) whether the judgment in the probate proceeding operated as res judkata. 

Meld,\ij the Full Bench that section 41 of the Evidence Act (I of 1872) was 
not applicable to the judgment of the appellate Court refusing probate. 

Meld, further, that the judgment in the probate proceeding operated as res 
judicata between the parties under section 83 of the Probate and Administration 
Act (V of 1881) and section 11 of the Civil Procedure Code (Act Y of 1908). 

Kaiyax CHAIM) Lalcha27i> u. SiTABAi ... (19l3) S8 Bom 309 
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EYIDENCl ACT (I OF 1872), sec. 92--^ Agriculturist, 

/S'ge Dekkhan Ageioultueists* Keliee Act (XYII o? 1879Y secs. 
2(2), lOA ... ... ... ... 18 

EXECUTION — AppUcaiion to execute the decree — ’Feriod during which execution of 
decree is stayed to be excluded in computing period of Umitathon. 

See Limitation Act (IX oe 1908), sec. 15 ... ... 153 

* Court of Wards made party after decree — Jurisdiction of the Court to 

execute its own decree, 

/S'ee Cim Cottets Act (XYI op 1869), sec. 32 ... 662 

JOecree on mortgage. 

Bee Moetgagb .•* ••• ••• ... 24 


' Decree tramf erred to the Collector — Court functub offioio/br the time 

being — ^Exhaustion of all the power conferred upon the Collector for execution — 
Matter requiring to he done in execution must he done hy the Court which passed 
the decree. 

iSee Civil Peoceduee Code (Act Y op 1908), secs. 68, 70, Bull 14, 
Oedee XXI, Rule 101 ... ... ... 673 

G-a}n‘shee — Attachment of debt. 

Bee OiviL Peoceduee Code (Act XIY op 1882), secs. 268, 278, 283... €31 

Money decree — Officer on the Indian Btaff Corps — Balary not liable 

to attachment* 


Bee Civil Peoceduee Code (Act Y op 1908), sec. 6D, cl. 2 (&) ... 667 

lower of executing Court. 

See Civil Peoceduee Code (Act Y op 1908), Oedeb XXI, Rule 7 ... 194 

EXECUTION OF DECREE — Attachment before judgment — Money decree — Death 
of judgmedii-debtoT — Property passing by survivorship to his coparcener — Eight 
of survivorship not defeated. 

Bee Civil Peoceduee Code (Act Y or 1908), Oedee XXXYIII, Rule 5 105 
FIXTURES, ENGLISH LAW OF—iVb application in this country. 

Bee Land Revenue Code (Bom. Act V of 1879), sec. 83 ... ... 716 

FRAUD — Suit to recover the amount due — Defendant' s plea that the mortgage was 
effected to defraud his creditor — Attachment of the property hy the creditor — Order 
for sale subject to the mortgage — Creditor paid of before sale — Decree for 
plaintiff on the ground that defendant cannot plead his oton fraud -^Fraud not 
carried out — Defendant' s intention not puiiishaUe, 

Bee Mortgage ••• ... ••• 10 


GARNISHEE — Decree — ^Execution— Attachment of debt — Objections hy Garnishee 
unsmeessful — Furchase hy judgment-creditor— Suit by purchaser against Gar* 
nishee— Garnishee cannot raise same defence — Suit by Garnishee^ period of 
one year from the date of adverse order — Equity of cross debt — Setting up with* 
out payment of Court fee — Garnishee's right of set* off^ — Frompt decision -'Gar* 
nishee, trustee for the jicdgment* debtor. 

Bee Civil Peoceduee Code (Act XIY op 1882), secs. 268, 278, 283 ... 631 
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GUJARAT TALUKDAR3’ ACT (BOM. ACT VI OF 1888, AS AMENDED BY 
BOM. AOT TI OF 1905), secs. 29, 29B (1), (2), (.8) and u^on a 

mortgage-— TalMari Settlement Officer— Guardian^ of the minor defendants— 
Proceedings tip to second appeal — Intermediate notification by the saidj Officer 
calling upon claimants to submit their claims within siso months— Flair tiff s non- 
compliance with the notification — Plaintiff^ s application to the said Officer for a 
certificate to execute the decree— Befusal of the application — Inahilifp to comply 
with the notice — The word inability not confined to physical inability of the 
claimant’] In 1904 the plaintiff sued the defendants, who were minors repre- 
sented by the Talnhdari Settlement Officer as their gnardian, for a decree upon a 
mortgage. The first Court held the mortgage to be invalid tinder the provisions 
of the Gujarat Talukdars* Act (Bom. Act T I of 1888) and granted to the plaintiff 
a personal decree. On the 27th September 1905 the plaintiff appealed to the 
District Court against the said decree and a notice of the appeal was issued to the 
Talnkdari Settlement Officer. On the 21st November following the Talnkdari 
Settlement Officer took over the management of the defendants* estate. The 
notice of the appeal was served on that Officer on the 24th of the same month. 

On the 28th December 1905 the Talnkdaii Settlement Officer issued a notification 
under section 29 B of the Gujarat Talukdars’ Act (Bom. Act VI of 1888 as 
amended by Bom. Act II of 1905) cabin upon claimants to submit their claims 
within six months of the date of the notification. On the 14th March 1906 the 
District Court decided the plaintiff’s appsal and modified the decree of the fiist 
Court by holding that the plaintiff had a valid mortgage upon the property of the 
defendants. On the 16th of the same month a copy of the appellate decree was 
sent to the Talnkdari Settlement Officer on the application of his office. In July 
1906, that is, after the expiry of the period of six months given under the 
notification of the 28th December 1905, the Talukdari Settlement Officer as 
representing the defendants prefeired a second appeal to the High Court against 
the District Conit’s decree. The second appeal having failed in August 1907, the 
jilaintiff applied to the Talukdari Settlement Officer fora certificate in order that 
he might proceed with the execution of the decree and he was informed in reply 
on the 12th August 1908 that as he had not submitted his claim within six 
months of the date of the publication of the said notification, his claim was deemed 
to have been duly discharged and no certificate could be granted to him. One 
month after the date of the receipt of the said icpiy, the plaintiff applied for 
execution and both the lower Courts dismissed his application for execution on 
the ground that the want of a certificate under section 29E of the Gujarat 
Talukdars* Act (Bom. Act VI of 1888 as amended by Bom. Act II of 1905) was a 
valid bar to the execution. 

On second appeal by the plaintifiP, 

Field, that the word unable ” in section 29B of the Gujarat Talukdars* Act 
(Bom. Act VI of 1888 as amended by Bom. Act II of 1905) was not confined to 
physical inability on the part of the claimant, that the plaintiff was unable to 
put forward his real claim at the date of the notification and at the date of the 
notice he was unable to comply with it within the meaning of section 29B (3) 
of the Gujarat Talukdars’ Act (Bom. Act VI of 1888 as amended by Bom. Act II 
of 1906), and that the inability of the plaintiff having continued during the period 
of the six months from the date of the notification, the plaintiff was not barred by 
section 29B from prosecuting the proceedings in Court. 

Manidai. PoPAmAD «?. Khodabhai Sabtansanu (1914) 38 Bom. 604 

HIGH QOTJB>ll— Jurisdiction. 

SeePA’Km ... ... ... 015 

HIGH COURT CIRCULARS, MANUAL OP, ch VI, para, ^—jlrbitrator^s award 
"—Ingulry— Meal point of difference. 

See Civil Prooedubb Code (Act V op 1908), seos. 115, 151 
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HIG-H CODRTS ACT (24 and 25 Viot, cXt. 104), sec ^^Jurisdiction of the 
Bombay High Court to entertain a suit for the restitution ofconftigal rights as 
against if) a nm- Christian res])ondent and (6) a respondent not residing isithin 
the Presidency* 

See Divorce Act, Indian (IT oe 1869), secs 2 , 4, 7 and 45 ... 125 

HINDU DAW -^Adoption — Adoption made hy widow of predeceased son ’--‘Contem- 
poraneous consent of her mother-in-law in whom estate vested as heir.’] Under 
Hindu law, tlie widow of a predeceased son can make a valid adoption with the 
contemporaneous consent of her mother-in-law in whom the estate of the last full 
owner is vested as an heir. 

Poyapa v, Appanna (1898) 28 Bom. 327, followed. 

SlDDAFPA V. NiNGANOAYDA .«• ... (1914) 38 Bom 724 

* — — Bow far applicable io Khojas. 

SeeKKOJk^ ... ... ...419 

■ — Manager — Mnkhtiarnama executed by manager — Sale of property 

by mukhtiar— binding on minor. 

Limitation Act (IX OE 1908), SEC 7 ... ... 94 

Mltahshara — Succession — Priority --‘Full sister — Son of a separated 

half-brother — Civil Procedure Code [Act V of 1908', s»c. 11 — Bes judicata 
between co-defendants.] Under the Mitakshava, the son of a separated half-brother 
is entitled to succeed in preference to a full sister of the propositus. 

Bhagwan v Waruhai (1908) 32 Bom. 300, followed. 

Per Shah, J. In order that any decision between co -defendants might operate 
as res judicata in any subsequent suit between them, it is necessary to establish 
that there was a conflct of interests among the defendants, and that there was a 
judgment defining the real rights and obligations of tho defendants inter se. 

PtamcJiindra Narayan v. Narayin Mahadcv (1886) 11 Bom. 216, followed. 

Hari Annah V. Tasitdev Janardan ... ... (1914) 38 Bom. 438 

-‘ —Positio n of surviving members of joint and undivided PLlndu 

family not heirs of deceased member. 

SeeCiriL Procedure Code (Act Y oe 1903), Order II, Extde 5 ... 120 

— - Widow — Alienation — Consent of next reversioner — Validity of 

alienation — Legal necessity need not he proved — ’Registration Ac^(XFJ of 1908), 
sec. 17, cl. Q >) — Document showing assent — Spes suceessionis — Registration 
not compulsory.] A Hindu widow who had inherited property from her husband 
alienated a portion of it. Her only daughter assented to the alienation a few 
days after by a writing which was not registered. After the deaths of the 
widow and the daughter, an heir of the daughter sued to set aside the alienation 
on the ground that it was not made for legal necessity. The Court found the 
legal necessity not proved and decreed the claim," The defendant having 
appealed 

PLeld^ that the alienation having been assented to hy the next reversioner, no 1 *, 
question of legal necessity could arise. 

Eeldi also, that the assent in writing was not compulsorily registrable under 
section 17, clause {d) of the Registration Act, for the executant had at its date 
no more than spes suceessionis as heir. 

Maldik Sahbb V. Malltkarjdnaepa ... ... (1913) 38 Bom. 224 
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HINDU hkM—WiU—OonstrucUon of will— ‘Self-acquired properly ---Bequest divid- 
ing propertp between testator's two sons with gift over to survivor — 
Survivorship whether limited to survivorship during testator’s life or extending to 
period after his dtaih—Feriod of distribution^ A Hindu resident of Surat in 
the Presidency of Bombay made a will dated 20th August 1899 by which after 
appointing his two sons ‘‘executors, heirs and ownep ” of the whole of his porperly 
(wliich was self-acquired) and directing them to divide and take equal shares in it 
with certain exceptions, gave each of them a half share of his estate not specific- 
ally disposed of by the will. By clause 9 he made the following beqnest “ I have 
divided between and given to my two sons the whole of my property as mentioned 
above. But should either of these two sons die without having had (leaving) any 
male issue the survivor of the said two sons is duly to take the whole of the 
property appertaining to the share of the deceased son who may have (leave) no 
male issue (behind him) after undertaking (to defray) the expenses in connection with 
the maintenance of his widow and marriage of his minor daughter. But under 
these circumstances the heirs of my deceased son Surajlal shall not get any right 
whatever.” The testator died on 4th July 1901 leaving him surviving his two sons. 

The elder son died on 2nd January 1903 leaving a widow and a daughter. In a 
suit by the surviving son to enforce the provisions of clause 9 of the will, the High 
Court held that the period of distribution contemplated by the testator was the 
period of his death at which time half oiJiis estate^becarae vested in each of his 
sons absolutely, and that clause 9 should be read as if the survivorship there 
provided was limited to survivorship at the death of the testator. 

Eeld (reversing that decision) that the words of clause 9 were not limited to 
survivorship during the testator’s life, but clearly pointed to survivorship when- 
ever it should occur ; and that tbe surviving son was as such survivor entitled to 
the estate conveyed by tho clause, subject to the obligation imposed upon him of 
maintaining his brother’s widow and daughter. 

OHTTNILiL PAUViTrSHllVEiR V, Bat SiMaiTH ... (19Ui) 3S Bom. 39"> 

IN FAEI BBLIOTO— Estoppel. 

/SecKiiOTt Settlement Act (Bom. Act T of 1880), secs. 9, 10 »•, 709 

IN AM LANDS — Begulation XVI o/’1827 — Bombay Act XI of 1843, see. 2— Sum- 
mary Settlement Aot {Bom. Act II of 1863), sec. 12— Hereditary Officer Act, 
(Bom, Act III of 1874)— Civil Procedure Code (Act V o/ 1908), secs. 11 and 
15 — Service inam land — Bimmary settlement — Alienation— Will— Probate — 
decision of Probate Court not to be destroyed by adjudication in a regular suit — 

Ees judicata J The^title of the family of Navalgund Desai came into existence 
♦ in the time of the Bijapur Monarchs in the 17th century. The Desai was the 
chief revenue officer of the distiict under both the Mahomedan rule and the 
Maratha rule which followed it. 

The services of the Desai as revenue officer were not made use of during the 
British rule and he was informed in 1848 by the Collector under the provisions 
of section 2 of -Bom. Act XI of 1843 that his services as a revenue officer would 
not he required of him. As the result of inquiry regarding claims to inam lands, 
the Desai for the time being was offered the option of commuting his service by 
payment of an annual sum m the nature of a quit-rent for the lands which he 
held up to that time on a service tenure, or by occasional payments in the nature 
of fines, both which classes of payments were styled Naxarana ”, 

In the year 1862 the Government passed a Eesolution No. 455, sanctioning 
the treatment of the Navalgund Desai’s potgee (allowance) as a person^ 
holding oontinuable to the holder on the terms of the summary settlement and 
the Dosai consequently accepted the settlement on the terms that the commutation 
payment should be in the nature of an annual “ Nazarana ” or quit-rent. 
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Lingappa Sar Desai, the last male member of the Desai family, made a mil 
probibitiDg bis widow from making an adoption and bequeathing the Vtrbolo of 
bis property to charity. The will was propounded for probate in tbe District 
Court of Belgaum and was duly admitted to probate and the grant of tbe' probate 
was confirmed by tbe High Court in appeal. 

The widow of Lingappa made an adoption and she and the adopted son 
brought the present suit for a declaration that the testator had no power to 
make a will and to alienate the property which being service inam was 
inalienable. 

Meldi that the settlement of the Naval gund Desai of the year 1862 was 
a settlement valid and binding upon Government, that under the settlement 
the Desai was no longer liable to render any service in respect of the lands 
held by him and they were, therefore, no longer held upon service tenure and 

^ that the possession of’ lands as service lands for 200 years in the absence of 
any evidence as to family custom could not impress them with character of 
inalienability. 

Held, further, that where service has been commuted for a quit-rent, if the 
donee’s descendants should continue to pay the rent, the tenure would be altered 
from service to rent, that in the case of service land, which in practice at all 
events was not usually alienated, it would be difficult to establish a family custom 
which should have any effect, as distinct from the ordinary incidents of a service 
tenure, and evidence that land had remained in a family for a lon^ period of 
yeais and luid descended by the rule of primogeniture where it was service 
land, would be more consistent with the fact of its having been held for service 
than with the theory of any special family custom and that when service had 
come to an end t,he last holder, if he had no sons or co-sharers, could put an end 
to a tenure based upon family custom, and that the lands might be treated as 
the property of an ordinary Hindu land owner subject to the payment of the 
agreed quit-rent to Government and in the absence of co-parceners the owner 
could dispose of the lands by will. 

Held, further, that under section 11 of the Code of Civil Procedure it was not 
open to the Court, alter the decision of the District Court granting probate of 
the will, to try the question of the authority of the widow to adopt, which 
question was bound up with the question of the revocation of the will in the 
present suit, inasmuch as the issue decided by the Piobate Court had conclusively 
determined between the parties the question of whether or not the testator had 
revoked his will before death and whether the statement that he had given 
authority to his widow to adopt expressed his wishes at the time of his death, 
and inasmuch as the District Court which had tried the probate case was a Court 
competent to have tried the present case. 

Bebjsdon SuNDABABAi ... ... (1913) 38 Bom. 272 

INCOME-TAX COLLECTOR- F/icilAcr Hevenue GouH, 

yS'cC CRIMI3SrAL PeoCBDXJBB CoBU (AcT Y 1898), SEC. 195, CLS. (fi) 

AKB (c) ... ... ... ... ... 642 

INJUNCTION — Hower of Court to grant mandatory injunction pending trial. 

See Civil Peocebdre Cobb (Aon Y op 1908), Oebbe XXXIX, 
Rule 2 ... ... ... ... ... 381 

INSOLVENT — Adj 2 cdioation» annulment of, when Court has jurisdiction to pass order 
for — Debts, necessity that all debts of the insolvent actually and proyerly proved 
in the bankruptcy should have been fully paid in cash--' Conduct of insolvent 
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(flying for armlmmt of m ^judication order, duty of Court to serutinm— 
jDucretion of Court, how exercised. 

See Pessidbnct Towns Inbolvencst Act (III oe 1909)) secs. 16 (2) 

AND 21 (1) ••• ••• ••• •§» 200 

INSOLVENT — Power of secured creditor of adjudicated insolvent to realise Ms 
security hy means of a regular suit without obtaining leave. 

See Pbesidenoy Towns Insolvency Act (III of 1909), mo . 17 ... 059 

l^BTAlM^l^TB--'Oonsent-deGree--A]oplioationfor decree absolute for saU'^Limi* 
tation* 

See Civil Peocedube Code (Act V oe 1908), Oedbe XXXIV ... 32 

INSUBANOE — Agreement in restraint of legal proceedings. 

See CoNTBAOOf Act (IX of 1872), sec. 23 *•» .»» «». 344 

INTEEE ST— Decree not carrying interest --Mortgage passed in satisfaction of decretal 
debt made payable in instalments— Interest payable on failure to pay instalments — 
Covenant for interest can he severed from the covenant as to repayment of principal 
-^Agreement not void so far as concerned principal 

6Ve Civil Pbocedube Cole (Act XIV of 1882), sec. 257 A ... 210 

IRBIGATIOH ACT (BOM. ACT XVII OE lS7d)-^Diftnct Municipal Act {Bom. 

Act III o/lOOl), sec. Drainage cut— Drainage channel — Neglect of proper 

repairs by local bodies — Floio of water across the road into plaintifs* Held — 
Damage — Liability of local bodies — Nonfeasance — Neglect of liighwaysf] 
Where drainage water pabsing along a certain diainage cut owing J;o some default 
instead of flowing along the assigned channel flowed across the road into the 
plaintiJffs^ held and cause I damage to the pkintif^s and the damage was found to 
be due, not to the authorized drainage work but to the neglect of the draiinge 
channel which the Municipality was bound to repair, 

Held, that the Municipality was liable to the plaiutiffb in damages. 

Per Curiam ; — The exemption from liability of local bodies on the ground of 
non-feasance is confined to neglect of highways and does not apply to drainage 
works carried out by the local bodies for their convenience, which they are bound 
to maintain in a proper state of repairs so that they shall not be a nuisance to the 
neighbouring owners. 

Borough of Bathurst v. Maepheison (1879) 4 App. Cas. 25G ; Municipality of 
Pictou V. Geldert [1893J A. C. 524, referred to. 

Dholka TowxY Mcr.vioiPALiTY V. Patel Bssaibiui (1913) 38 Bom. 116 

lOlHDEB OE CAUSES OF ACTION — Suit by landlord to rejcover possession on 
tenants* failure — Prayer in the plaint for reservation of leave to bring a suit for 
fmt not granted— Subsequent smt by the plaintiff to recover rent Sub sequent 
suit barred* 

^?<5C Civil Procelitbb Cole (ActV of 1908), Obdbb II, Bull 2 ... 441 

lOINT FAMILY — Presumption as to membership of joint family among Khojas. 

See .Khojas ... ... ... ... ... 440 

J UBISDICTION — Civil Courts — Taxes levied by cantonment authorities — Payment 
under protest -^Jurisdiction of^ Civil Courts to entertain suit for recovery of pay-' 
ment.] Civil Courts have jurisdiction to entertain a suit to recover the amount of 
taxes levied by the cantonment authorities and paid under protest on the ground 
that the assessment was Biegal. This may be the case both when a serious 
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dematid requiring very attentive consideration had been made on the plaintiffs 
and reasonable time has not been given to the latter to take advice on the subject 
and when the cantonment authorities have wholly disregarded the basis on which 
the rate should have been assessed, by assessing the rate upon the gross income 
of the plaintiffs. 

Kasandas y. ArMeshmr Munid^Miy (1901) 26 Bom, 294, followed, 

Sbobbtabv OB State for Ikdia v. Major Hughes ... (1913) 38 Bom. 293 

JXJEISDIGTION — Court which passed the decree under execution. 

JSee Civil Procedubb Code (Act V oe 1908), Order XXl, EtrLB 7. 194 

■ Court of Wards made party after decree — Court* s power to execute 

its own decree 

See Civil Courts Act (X3V of 1869), sec. 82 ... ... 662 

— . ' — . — — '•Powers of the Bombay High Court to entertain a suit for the 

restitution of conjugal rights as against (a) a non-Christian respondent andQ>) a 
respondent, not residing within the Presidency, 

See Divorce Act, Indian (IV of 1869)^ secs. 2, 4, 7 and 45 ... 125 

■ petition — Subsequent filing of appeal — Jurisdiction of 

Court to hear review petition is not taken away by appeal suhsequenHy filed. 

See Civil Procedure Code (Act V of 1908), Order XLVII, Eule 1. 416 

’‘ •^ ••Suit by a Par si wife for permanent maintenance witJioxd claim 

for judicial 8eparation-~The High Court on its Original Side has no juris- 
diction in such suit to pass an order for maintenance. 

See %Bsis ... ... ... ... ... ... 615 

JUS TJSPTII—Sxdt in ejectment. 1 The defendant in ejectment might set up and 
prove jus tertii* 

The defendant is entitled to rely on the jus tertii appearing from the facts 
adduced by the plaintiff to defeat his claim. 

SiTARAK Bhimaji V, Sadhu ... ... (1918) 38 Bom. 240 

KHOJAS — Hindu law, how far applicable to Khojas — Joint family — Presumption 
as to membership of joint family — Mahomedan law — Spes sucoessionis, transfer 
of — Family arrangement in the nature of a partition, reasonableness of — Limita^ 
tion Act (IX of 1908) , Articles 91 and 127,] In the year 1879 one D a Khoja 
was living at Malad in the Thana District, where he carried on a small bnsiness, 
together with inter alia his mother and unmarried daughter, his sons A and I and 
A's wife and A’s son J. In that year it was agreed that A should separate from 
the rest of the family and shonld receive what was considered to he his share in 
the family property. The family property was valued at Es. 4,500 and Rs. 900 
or the fifth part of it was made oVer to A or the members of his family as his 
share, namely Es. 400 in cash given to A, ornaments of the value of Rs. 200 
given to A’s wife and a house of the value of Es. 300 settled on J. The terms 
of this transaction were contained in a deed of release dated the 13bh of February 
1879, by which deed A released all claims of himself and his wife and son 
against the family and family property. 

Subsequently I by himself or assisted by his father D continued to carry on 
business and acquired a considerable amount of property. After the release 
A lived in the house given by the release to his son J and some 12 or 13 years 
after the release another son was born to A, namely X, J and X at times 
lived with their grandfather D and their uncle ^ I and received as istance from 
them in various ways, in particular their marriage and other cere nonies being 
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peiformed from D’s liotise and at his expense. J and X were ^ times also 
employed by D and I in their hnsiness for wages. In the year ^1902 D made 
a gift to I of his property at Malad reserving about Es. 7,000 to himself. 

J and X filed the present suit. In their plaint they stated that the release of 
the 13th of Pebruary 1879 was not valid or binding as having been obtained by 
fraud, undue infinenoe, etc,, and also because it had not been acted upon. They 
prayed aliab for a declaration that the abovementioned business and properties 
were the properties and business of an undivided family, that the rights of the 
plaintiifs and defendants therein might be ascertained and declared, that the 
properties might he partitioned between the plaintiffs and defendants in 
accordance with jjtheir interests so ascertained and declared, that all necessary 
accounts might he taken, that a receiver might be appointed, that D and I might 
he restrained by injunction from alienating the properties, that it might be 
declared that the release of the 18th of February 1879 was not valid and binding 
on the plaintiffs and A and that it might be declared that the deed of gift of the 
8th of October 1902 was void and of no effect as against the interests of the 
plaintiffs and other members of the joint family. 

D and I filed written statements denying the allegations as to fraud, etc., and 
asserting that the release of the 13th of Februaiy 1879 had been acted op. It 
was assumed in the pleadings that the parties were governed by the Hindu law 
of the joint family. 

that as to the law governing Khojas the proper way to approach the 
question was as follows : — 

1. Where Mahoinedans were concerned the invariable and general presump- 
tion was that they were governed by the Mahomedan law and usage and that 
it lay on a party setting up a custom in derogation of that law to prove it 
strictly. 

2. But that in matters of simple succession and inheritance it was to he 
taken as established that succession and inheritance among Khojas and Memons 
were governed by Hindu law ‘‘as applied to separate and self-acquired 
property 

Heldf accordingly, that the plaint disclosed no cause of action at all unless 
the plaintiffs had alleged and were prepared to prove two or three salient 
features of the Hindu law of the joint family as customs adopted by the 
Khojas of Bombay as the question involved in the suit did not really arise on 
a plea of simple succession and inheritance and that there had been no allegation 
of custom and no attempt had been made to prove a custom and in any case 
many of the prayers m the plaint were on the face of them bad as the plaintiffs 
could not have the declaration asked for as to the nature of the property and their 
rights therein nor sue for partition. 

BbU, further, that assuming this to have been a joint family under Hindu 
law when A passed the release of the 13th of February 1879 he went out of 
the family and purported to take out of it his wife and infant son, that the 
pMntiffs could not dispose of the release as void under Mahomedan law as the 
Wtfil transfer of spes suceessionis as under Mahomedan law the plaintiffs 
had no cause of action and that X, having been born after his father A had 

t one out of the family, from the point of view of members of the joint family 
id not exist. 

EeTdf further, that it could not be inferred from the facts that their grand- 
father and uncle had kept the plaintiffs, educated them and got them married, 
etc., that the plaintiffs thus became members of a joint family, that what was 
to be looked at in estimating the reasonableness of such family arrangements 
aa the release ot the 18th of February 1879 (under Hindu law) was not the 
fitate of t|ie family fortune on the day it was called in question but at the tini^e 
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It was made aud that if there was then an adequate motive the Court would not 
scrutinize too closely the adequateness of the consideration. 

Mamdas v. Ohahildas (1910) 12 Bom. L. R, 621, applied. 

SemhUi where the existence of a document if valid and binding on a party 
would defeat his suit to recover possession of any property, he must sue under 
Article 91 of the Limitation Act for the cancellation of the document and that 
if he does not take steps in time to remove what else will he a bar to the success 
of his suit he cannot surmount that bar during the tri^ by exactly the attack he 
onght to have made on it directly and within the shorter period allowed by the 
law of limitation. 

Simile, Article 127 of the Limitation Act does not apply to Mahomedans as 
snch or to Khojas and Memo ns except where the property is shown to have gone 
through one unimpaired descent and thereafter to have been held by the survivors 
as joint family property. 

Wasantrao v. Anandrao (1904) 6 Bom. L. R. 925, considered. 

Semhle, also, since no Khoja son can enforce a partition it follows that he 
cannot be a co-sharer. 

AhmedhJioy JSiihihhhoy v. Gassumhlu>y ATimedlTio^ (1889) 13 Bom. 534 and 
Sartaj Kmri v. Rani Deoraj Kuari (1888) L. R. 15 I. A. 51, considered. 

Jan Mahomed v , Dath Jafebr ... ... (1913) 38 Bom. 449 

KHOTI SETTLEMENT ACT (BOM. ACT I OP 1880), secs. 9, I0--Klioti TahsUm 
— Resignation of occujpancy rights — Transfer — Lease for a term of years-^ 
JExpiraiion of the lease — Suit to recover possession — Impeachment of plaintiffs 
title — Consent of Mots necessary for transfer — Resignation accompanied by 
consideration — Parties in pari ^Qlicio-^JBstoppel.'] The defendant re^ipied his 
occupancy rights in a khoti takshim to the plaintiff, who was one of the khots, in 
the year 1905. Synchronously with this resignation a lease ^ for a term of five 
years was execnted and the defendant attorned to the plaintiff in respect of the 
lands. The defendant’s resignation was accompanied by consideration. 

After the expiration of the term of the lease, the plaintiff sued to recover 
possession of the lands and the defendant impugned the plaintiff’s title. 

Held, dismissing the suit for recovery of possession, that the foundation of 
the plaintiff’s title in 1905 was illegal, that the resignation and lease having 
been made at the same time and having formed^ part of what was virtually one 
transaction, if the transfer which the resignation was held to amount to were 
tainted with any illegality as being in contravention of the statute law, namely, 
the Khoti Settlement Act (Bom. Act I of 1880), the letting must go with it, 
that under section 9 of the said Act the consent of the khots including the 
plaintiff was necessary to the validity of the transfer and it was not shown that 
such consent had been obtained, that accordingly the conditions stated in 
section 9 being not complied with there was no^ transfer under that section, nor 
could the transaction he regarded as a resignation under section 10 of the said 
Act because it was accompanied by consideration. 

Meld, further, that in the case of a contract where both the parties were 
in pari delicto the plaintiff was not entitled to estop the defendant from showing 
tile illegality of his title, nor was there any estoppel against any Act of 
Parliament or in India against an Act of the Legislature. 

Shridhar Balkbishna t;. Babaji Mula ... ... (1914) 38 Bom. 709 

KHOTI TAKSHIM — Resignation of occupancy rights — Tranter ---Lease for a 
term of years — Expiration of the lease — ^uit to recover pos8ession’---'Impeachment 
of plaintiff s title— Consent of Mots necessary for transfer— Resignation accom- 
f amed ly consideration— Parties in pari delicto — Estoppel. 

See Khoti Settlement Act (Bom. Act I of 1880), secs. 9, 10 
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LAND ACQUISITION ACT (I OF Compulsory acquisition of land for 

awnTTning purposes — Special adaptahility for quarrying is element for^ consi^ 
deration — Qompen8ationj\ Where a piece of land is compulsorily acquired by 
Government for quarrying purposes, its special adaptability ^ for quarrying is an 
element for consideration in fixing the amount of compensation. 

Data Khtohal v. Assistant Collectob, Sttrat (1918) 38 Bom. 87 


— — SBC. 7 — Necessity of such proceedings 

I in case of public streets. 

See Railways Act (IX of 1890), sec. 7 ••• 565 

- — _SE0. 54 — Bombay Civil Courts Act 

(XIF 0/1869), 16—0^7 Procedure Code {Act Y of 1908), sec, 96 (1)— 

Meference to Assistant Judge — Award not eccceeding Bs* 5,000 — Appeal to the 
District Judge — Second appeal to the High Court not maintainable*'] A^reference 
having been made in accordance with the provisions of the Bombay Civil Courts 
Act (XT V of 1869) to the Assistant Judge, he tried the reference and made an 
award under the Land Acquisition Act (I of 1894) which did not exceed Rs. 6,000. 

An appeal was presented against the said award to the District Judge and he 
having decided the appeal, a second appeal was preferred to the High Court. 

Heidi that under section 16 of the Bombay Civil Courts Act (XIV of 1869) 
the Court authorized to hear appeals from the Assistant Judge’s Court where 
the value of the subject-matter was less than Rs. 5,000 was the District Court and 
not the High Couit and no second appeal being expressly given by the Act, the 
(second) appeal to the High Court was not maintainable. 

Ahmedbhoy Habibbhot z;. Waman Dhondu ... (1913) 88 Bom. 387 

LAND REVENUE CODE (BO VI. ACT V OF 1879), sec. 8S--Tmnsfer of Property 
Act {IV of 1882), sec. 108, cl. (h) — Permanent tenant— Bight to cut trees — 
English law of fixtures — No application in this country.] A permanent tenant, 
the origin of whose tenancy is lost in antiquity and who has planted trees upon 
the lands demised, has a right to cut them down and to use them. 

The English law of fixtures and the principles upon which it is based have no 
applicability in this country. 

SiTABAi V. Sambhu Sonu ... ... ... (1914) 88 Bom. 716 

LANDLORD AND TENANT — Landlord to recover possession on tenants failure to 
pay rent-^Suit by landlord to recover possession on tenants* failure — Decree 
directing ^aintiff to recover possession on tenants' failure to pay rent within three 
months — Defendants* failure and recovery of possession by plaint) f— Prayer in 
the plaint for reservation of leave to bring a suit for rent not granted — Subsequent 
suit by the plaintiff to recover rent — Subsequent suit barred. 

Bee Civil Peooedxjre Code (Act V of 1908), Order II, Rule 2 ... 444 

— ' Lease of land by an agent of landlord — Collection of 

rent by the agent^ Agent paying over the rent to landlord— Agent settingup Us 
own title and keeping the rent to himself during continuance of lease— Landlord* s 
right to land at determination of tenancy. 

See Adverse Possession ... gg 


Landlord to recover possession on tenants^ failwre to pay rent— Suit by 
landlord to recover possession on tenants* failure— Decree directing plaintif to 
recover possession on tenants failure to pay rent within three months— Defendants* 
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failure and recowy of possession hy plaintiff— Fray er in the plaint for reserve^ 
tion of leave to bring a suit for rent not granted — Subsequent suit by the plaintiff 
to recover rent — Subsequent suit barred, j 

See Oivii. Peoceduee Code (Act V oe 1908), Obdbr II, Eotb 2 ••• 444 

LEASE — Khoti TahsUm. 

See Khoti Settlement Act (Bom, Act I oe 1880), secs. 9, 10 709 

Lease of land by an agent of landlord — Collection of rent by th^ agent— k 

Agent paying over the rent to the landlord — Agent setting up his own title and 
keeping the rent to himself during continuance of lease — Landlord's right to land 
at determination of tenancy. 

See Abveesb Possession ... ... ... 53 

LEAVE OE COUBT — Lower of secured creditor of adjudicated insolvent to realise 
his security by means of a regular suit without obtaining leave. 

See Pebsidenot Towns Insolvenoy Act (III oe 1909), sec, 17 •*! 359 

LEAVE TO APPEAL TO PEIVT COUNCIL. 

See OiYiL Pbocedure Code (Act T of 1908), secs. 109, 110 ... 421 

LETTERS OE ADMINISTRATION — Suit filed before obtaining letters ofadminis^ 
tration by plaintiff^Letters of adniinistmtion subsequently obtained before 
hearing and decree —JSffect of such decree 

Succession Act (X of 1865), sec. 190 ... ... ... 618 

LETTERS PATENT (AMENDED) OE THE BOMBAY HICH COURT, cl. 85-- 
Jurisdiction of the Bombay High Court to entertain a suit for the restitution of 
conjugal rights as against {a) a non^Ohristian respondent and (5) a respondent 
not residing within the Fresidency, 

See Divorce Act, Indian ^IV of 1869), secs. 2, 4, 7 and 45 ... 125 

LICENSEE — Injury to bare liceyuee being driven in car — Liability of oar-owner. 

See Neq-lioencb .•* ••• «•« ... 552 

LIEE ESTATE TO DAUGHTER — to daughter's sons--On failure of the 
bequest the estate to go to the testator’s cousins absolutely— No son horn to the 
daughter at the death of the testator — Construction* 

SeeWiLTj ... ... ... ...697 

LIMITATION — Absence of intention to acquire absolute interest* 

See Abversb Possession ... ... ... ... 227 

- — Fxclusion of time — Mveuse of delay — Time taken up in proceedings 

before a conciliator — Non^grantlng of certificate owing to G-overnment ending the 
conciliation system.'] The plaiutiff advanced money on a bond wMcb became due 
on the 31st May 1910. He applied to the conciliator for a oertifioate on the 28th 
March 1913, but before the certificate could be had Government abolished the 
conciliation system with effect from the 30th May 1913. The plaintiff filed a 
suit to recover the money on the 30th June 1913; and he claimed to exclude 
from the peiiod of limitation the time between the 28th March and 30th May 
1913 

Meld, that though the plaintiff was not entitled to deduct the time from 28th 
March to 30th May 1913, he was entitled to such extension of time as might 


GENEBAIi INDEX 




xlvi 


be Becessa;ry to give liim a reasonable opportunity to enable bim to file tbe suit 
in time. 

Satyabhamabai V, Govind ... ... ... (1914) 38 Bom* 653 

LIMITATION— Act {IX of 1908), sec. 4 -—Exclmim of time--' Certificate 
of conciliator — Time taken wp in obtaining conciliator's certificate’^ Abolition hj 
Government of the conciliation system — Closing of the Court dnving 'vacation”^ 

Suit filed on the opening day is suit filed in time — behkhan Agricidtnrists Relief 
Act {XVII of 1879), sec, 48.] The plaintiff advanced money on two bonds 
which became due on the 24thi February 1910, He applied for a conciliator's 
certificate on the 13th February 1913 and obtained it on the 26th April 1913. 
From the 28th April to the 8th June 1913 the Court was closed for the Summer 
Tacation. In the meanwhile, Government abolished the conciliation system with 
effect from the 30th May 1913. The plaintiff filed the present suit to recover 
the money on the 9th June 1914 and claimed to exclude the time taken up in the 
conciliation proceedings 

Beld, that the suit, though filed on the 9th June 1913 when the conciliation 
system was abolished, was substantially one to which the provisions of Chapter VI 
of the Dekkhan Agriculturists’ Relief Act were applicable throughout the period 
of limitation which expired during the vacation, and the plaintiff was, therefore, 
entitled to deduct the period between bis application and the grant of the 
certi-ficate. 

Beld also, that assuming that section 48 of the Dekkhan Agricdtnrists’ Rdief 
Act did not apply, as the plaintiff’s suit would be strictly in time up to a certain 
date during tbe vacation, on which day he could not file it as the Court was 
closed, he could file it on the re-opening of the Court under section 4 of the 
Limitation Act. 

Beld further, that when the law had created a limitation, and the party had 
been disabled from confirming to that limitation without any default in him, and 
he had no remedy over, the law would ordinarily excuse him. 

Rtjpchan-d Maktjndas V, Mukun-da Mahadcv ... (1914) 38 Bom. 656 

LIMITATION ACT (IX OF 1908), sec. 3 — Modification of the law of limitation 
by agreement of the parties. 

See Contract Act (IX or 1872), sec. 28 ... ... 344 

^ SEC. 4 — Certificate of conciliator — Time taken 

up in obtaining coneiliatofs certificate — Abolition by Government of the concilia- 
tion sysfem-^Closing of the Court during vacation — Suit filed on the opening day 
is suit filed inUmSm 

Nee Limitation ... ... ... ...656 


— ^ — - — SEC. 6 — Appeal presented beyond time — Rrovi- 

i sional admission to file in the absence of respondent — Ireliminary objection taken 
by the respondent at the hearing — Entertainment of the question — Appeal dis- 
wUh all costs — Second appeal!] A time-barred appeal having been 
provisionally admitted to the file in the absence of the respondent and at the hear- 
ing the respondent having taken a preliminary objection that the appeal was 
presented beyond time, the Court allowed the objection and dismissed the appeal 
with all costs on the appellant. 

On further appeal by tbe appellant, 

Beldy that there being no sufiSfoient cause as a matfer of law for extendinc»“ the 
time under section 5 of the Limitation Act (IX of 1908) there was no objectimi to 
the question being entertained after the provisional admission of the appeal to the 
file in the absence of the respondent 
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Eeld, further, that the appeal against the order dismissing^ the appeal was a 
second appeal and not a first appeal because it was an appeal against the decree of 
an appellate Court. 

Baoji V. Ebishnaeao ... ... (1914) 38 Bom. 613 

limitation act (IX Of 1908), sio. 7, Son. I, Aet. 4>4r-Joint Mndu famly 
consuting of minors and widows — Manager — Mukhtiarnama executed hy manager 
— Management hy the mukhtiar during the life-time and after the death of the 
manager-- Sale hy the mukhtiar after the death of the manager — Binding effect— 
Minor — Limitation to set aside sdle."} K, the manager of a joint Hindn family 
consisting of minors and widows, executed a muhhtiarnama providing for the 
management of the family estate, including settlement of money debts and 
pecuniary claims both during his life-time and after his death until his eldest minor 
son attained majority. The muMitiar was empoweied to manage the estate as he 
thonght fit including the power o^ sale and settle claims as K himself could have 
done during his life-time. In connection with the registration of the mukhtiar- 
nama, the Sub-Begistrar examined the widows in the family including the widow 
of K, the manager, who had died in the meanwhile, and the deed was registered 
as the widows admitted the same. Subseqnently the muhhtiar sold mulgeni 
(leasehold) rights of the family in certain lands for valuable consideration. "El's 
eldest son having attained majority on the lOth December 1894, he with his minor 
brother brought a suit on the 17th May 1899, to recover possession of the 
property alleging that the sale of the mulgeni (leasehold) rights was void 
ah initio. 

The lower Courts having dismissed the suit, on second appeal by the plaintiffs, 

JSeld^ that (1) the sale by the muhhtiar was binding on plaintiffs as having 
been within the authority oonfeiTed by the muhhtiarnama, 

(2) The sale could not be treated as a nullity, inasmuch as a dying adult 
Hindu might appoint a manager and trustee for the minors themselves without 
interfering with the succession to the property. 

Baj Luhhee Lahea v. Qohool Chunder Ohowdhry (1869) 13 Moo. 1. A. 209 
" and Soohah Boor g ah Lai Jlia v. Bajah Neelanund Singh (1866) 7 W. E. 74, 
referred to. 

(3) The right of plaintiff 1, if any, to challenge the sale was baiTed at the date 
of the suit under Article 41), Schedule I of the Linoitation Act (IX of 1908) by 
reason of his failure to sue within ihiee years of his attaining majority. 

(4) Plaintiff 2, a minor, was also barrred under section 7 of the Limitation 
Act (IX of 1908) ma'^much as plaintiff 1 after attaining majority could have 
hound the minor plaintiff if he had chosen to give a discharge and acquittance 
of all claims to the defendants in respect of mulgeni (leasehold) interests, as 
manager. 

Mahableshvab Kbishnappa V . Bamchanuea Mak'gesh ... (1913) 38 Bom. 94 

— — — SEC. 15 — Decree — Execution of decree — Appli- 
cation to execute the decree — Exclusion of time — Period during which execution 
of decree is stayed to be excluded in eompuUng period of limitation.] On the 8th 
August 1908, an application to execute a decree was made. The Court having 
directed the^ execution to proceed as to a part of the decree, the jndgment-debW 
appealed against the order and pending the appeal the execution of the de<si »0 
was stayed from the 9th January to the 18th Pebruary 1909. On the 
August 1911, the decree-holder applied again to execute the decree. The lower 
Cou3d;s held that the second application was barred by limitation, it having been 
made more than three years after the date of the first application. On second 
appeal 
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Meldf tlmt tlie second application was filed witbin time, for the applicant was 
entitled to exclude the period during which the execution of the decree was stayed, 
in computing the period of limitation for the second application. 

Bai TJjah V, Bai Etomani ... ... (191B) BSBom. 163 

LIMITATION ACT (IX OE 1908), seo. 19, Son. I, Abt. 182, cl. 5 -^Wntten 
acknowledgment — Ap]pUcaUon made for certifying payments on the decree achnow* 
lodging the decree as an outstanding decree — Step-in-aid of executionJ] The 
pkintiff obtained a decree on the 3id July 1900 whereby he was required to pay 
a sum of Es. 600 hy annual instalments of Ea. 50 and to redeem the mortgaged 
land. The decree also provided that on failure to pay any two instalments the 
plaintiff’s right to redeem was to be foreclosed and the defendant was to be placed 
in possession of the land. Tlxe instalments for 1901 and 1902 were duly paid, 
while the one for 1903 was only paid in part. No other payments were made. 

On the 20th July 1905, the plaintiff made an application to the Court, which was 
consented to hy the defendant, for certifying the above payments in satisfaction 
of the dfeoree. This application referred to the decree as an outstanding decree. 

On the 14th December 1907, the defendant applied to foreclose the decree; but 
the application was dismissed for want; of prosecution. He applied again on the 
29l^ march 1909 for the purpose ; but his application was dismissed as hatred by 
Hmitntion. The defendant having appealed : — 

iffeld^ that the applioatioi was within time, for the application of 1905 was 
tn give a fresh starting point for limitation, either as an acknowledg- 
^within the meaning of section 19 of the Limitation Act {IX of 1908), or 
as a step-in-aid of execution under Article 182, clause 5 of the First Schedule to 
the Act. ^ 

Bacharaj Nyahalohanb V, Babaji Ttjkaram ... (1913) 38 Bom. 47 

'■ " — ; Art. 62 — Fayjnent hy cheque^'] In case of 

payment by a cheque, limitation runs not from the date* of the delivery of the 
cheque, but from the date of the receipt of the money by the payee. 

SboeBtary of State fob India v. Major Hughes ... (1913) 38 Bom. 293 


document* 


Arts. 91 and Vl^--€ancellation of the 
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Arts. 116, 66, sec. 19 — Registered bond— Sait 

to recover money due on the bond — Period of limitation — Acknowledgment 
contmmd in promissory notes^ On the 17th June 1897, the defendant passed a 
registered mortgage bond in favour of the plaintiff. It was attested by one 
witness aud made the mortgage amount repayable in three instalments, the last 
one becoming due on the 24th June 1900. On the 24th August 1903, the 
defendant passed a promissoiy note in favout of the plaintiffs, wherein he stated ; 

** An account is taken to-day and the amount due under the mortgage-deed is set 
Again on the 1 1th August 1906, he passed another promissory note 
V^eh redted ; ** Besides this the mortgage debt is distinct.’* The plaintiff sued 
p!i|&e 6ih August 1910 to recover the money due under the bond : 

ffdd, that the words used in the two promissory notes amounted to acknow- 
ledgments within the meaning of section 19 of the Limitation Act. 

Meld, further, that the suit was governed by Article 116 and not by Article 66 
of the Limitation Act, for though the suit was in form a suit for money due on a 
bond, it was in substance a suit for compensation for breach of a contract. 

Mamdin v. Kalha Pershad (1884) L. E. 12 I. A. 12 and Bulakhi Gan% Shet 
V. Tuharamhhat (1889) 14 Bom. 377, commented on. 

Dikkar Hari e. Ohhaganlal Narsidas ... ... (1913) 38 Bom* 177 
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IiIMiTATION* ACT (IX Oi* 1908), Aws. l%\^Oon$eni deeree’-^Indatmenis — 
Application for decree absolute far sale — LimitaUan-^ivit JProeedure 
Code (Act V of 1908), Order XXXIV,] An application for a deorea absolute 
for aale of a morfcgfage cliarge under the terms of a consant decree, which prodded 
for satisfaction of the decretal debt by instalments, Is an application under the 
Civil Procedure Code (Act V of 1908), Order XXXIV, and is governed by irticle 
181, Scbednle T of the Limitation Act(rX of 1908), Such application mWt be 
made within three years from the time the right to apply accrues. 
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DATfo Atmaram V , Shaitkab Dattatbata 
M A HO mb D AX LAW — Wow far applicable to Khojas. 
See Khojas ... 


(1913) 38 Bom. 89 


449 


. — of pre-emption — Litigation betwf>en Winduc — Adoptim 

of pre-emption as usage-^B arden of proof Ancient and invariable ctistom--^Pre- 
emptionf U personal right not descendible to heirs — A custom cannot be proved by 
the admission of parties or their GoumeL] In litigation between Hindus where 
one party alleges the adoption of a whole branch of the Mahomedan Law, such 
as that of pre-emption, anl the other party repudiates the appb cation of the 
foreign law, it lies very heavily on the party dleging to prove that that law has 
been adopted as a usag* and could be proved to have been so adopted by proof of 
ancient and invariable cu^^tom. Such a party must stand or fall by the strict Maho- 
medan Law of pre-emption. 

Generally speaking the right of pre-emption is a personal right which, under 
the Mahomedan Law, would not descend to heirs. 

Per Macleodi X : — A custom must be proved by evidence in th^ first instance 
and once it is proved the Courts are entitled to recognize itii| existence. A 
custom cannot be proved by the admission of the parties or their counsel before 
tb© Coui^. 


Dahyabhai Motieam V . OhuhiiiAL Keshobdas 


(1913) 38 Bom, 183 


MAIXTENAXCEi — Joinder of claim by widow for maintenance with claims for her 
stridhan ornaments. 

See Civil Procedure (Jobe (Act V or 1908), Order II, Rule 6 ... 120 

— hy a Farsi wife for permanent maintenance without claim for 

judicial separation — The Wigh Court on its Originnl Side has no jurisdiction in 
such buit to pass an order for mnntenance. 

See Parsib •«« «*• ,,, 013 


MAXAGER — Joint Windu family •-’Appointment o/mnkbtiar — Sale of property by 
mnkhtiar — Bale binding on minor co-parcen&rs* 

See Limitation Act (IX op 1908) seo. 7,Soh 1 , Abt, 44 ... 94 

MAXDATORY IXJXJXOTIOX — Fower of Court to grants pending tried. 

See Civil Procedure Code (Act V* op 1908), Order XXXIX, 
EtriiE 2 ... ... ... ... ... asi 


MEMORANDUM OP XPF^AL-^Presenting the memorandum of appeal insuffi- 
ciently stamped on the last day for filing — Court must give time for pacing up 
deficiency* 

See Civil Procedure Code (Act V op 1908), ssos. 107, 149, 
Order YU, Rule 11, ol. (0) 

H 1111—7 
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MILITAEY OFFIOEE IN THE INDIAN STAFF not liable to 

attachment* 

See Qirih Pbocedubb Code (Act V oe 1908), sec. 60, cu 2 (h) •*» 667 

MINOE CO-PAROENER — Joint Hindu family Sale of 'property by mukhtiar 
appointed by manager— 'Minor hound hy the sale. 

See Limitation Act (IX oe 1908) sec. 7, Soh. 1, Aet. M 94 

MISJOINDER OF CAUSES OF kOTlOHSoinder of claimhy widow for rminten- 
ance with claims for her stridRan ornaments. 

See Civil Peooedfee Code (Act T op 1908), Oeber II, Rule 6 ... 120 

MITAXSHARA— sister—Son of a separated half-brother— 
Priority. 

See Hindu Law ... 488 

MONEY-LENDER— ArMtra^or*« award — Decree without inquiry into the nature of 
the award— Abuse of judicial process* 

See Civil Peooiduee Code (Act Y op 1908), secs. 116 and 151 ... 688 

* ^ 

MORI^GfliGlE— Deorea not carrying interest— Mortgage passed in satisfaction of 
decretal debt made payable in instalments — Interest payable on failure to pay 
instalments — Qooenant for interest cmhs seoend from the cooenaU as to repay' 
ment of principal — Agreement not void so far as concerned principal* 

See Civil Peocbdube Code (Act XIY of 1882), sec. 257A 219 

•^ E quitable mortgage — Deposit of title-deeds of property situate in 

mofussil — Intention to create charge, proof of* 

See Tbanspbb of Peopertv Act (IY of 1882), sec. 59 ... ... 372 

— Mc'^fgagee having two charges — "Purchase by mortgagee at the sale 

under the first mortgage — Second mortgage cannot be enforced* 

See Transpbe of Propebtv Act (IV op 1883), sec. 101 ... 369 

. ^^'Prior and subsequent mortgagees —Suit on prior mortgage to which the 

subsequent mortgagee not a party — Suhsequmt mortgagee obtaining de'*ree on his 
mortgage in absence of first mortgagee — Sale of property subject to first mortgage 
— Subsequent mortgagee pur channg property with permission of Court — Execution 
of decree by first mortgagee— Subsequent mortgagee can ask the mortgage amount 
of first mortgage to he determined again— By purchase subsequent mortgagee does 
not lose his rights under his mortgage — Extinguishment of mortgage — Transfer of 

Act {XV of 1882), sec 101.] la 1888, cei tain proparfcy was mortgaged 
* It was again mortgaged by tbe same mortgagors to H in 1887. In ^ 1892, 
Tl4bWJi®d a decree on bis mortgage. H was not made a party to tbe suit. ^ V 
baying sedd rights, bis assignee X obtained another decree in 1896 against 
tbe mortgagors on the mortgage and other debts. To this sait also H was not a 
party. In 1895, H sued on bis own mortgage without making tbe first mortgagee 
a party. A decree was passed in terms of an award. Tbe property was sold in 
exeontion of tbe decree subject to tbe first mortgage and was purchased by H with 
tbe permission of the Court. In 1908, the decree-holder applied to execute tbe 
decree of 1896. H was made a party to the execution proceedings. It was 
contended by H that be was not bound by the decree under execution and was 
entitled to have the mortgage amount determined again in tbe execution proceed- 
ings. The decree-holder urged that H*8 mortgage bad been extingaished by bis 
purchase at the Court sale ; and as sacb purchaser he was bound by the decree by 
which the original mortgagors were bound at the date of tbe auction sale ; and 
that H did nothing to show that be intended to keep alive bis mortgage. 
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that as a second mortgagee H was entitled to redeem tlie first mortgage ; 
and to fiaye the amoxmt of the first' mortgage determined again as between himself 
and the first mortgagee. 

Mdd^ farthers that as axtotion-purchaser H became entitled to all the rights 
which the mortgagors and the mortgagee had at the date of the sale, i. e., to all 
the rights of the mortgagors as they existed at the date of the mortgage npon 
which the decree was based. ' ^ 

Meld, also, that H mast he presumed to ha^e intended to keep his mortgage 
alive, as it was clearly for his benefit to do so. 

Shai^kab Vbtoatesh V, Saoashiv Mahadji (1913) 88 Bom, 24 

MORTGAGE — jSuU to ^eoaver the amount due^Defendanfs plea that the mortgage 
was effected to defraud his creditor — Attachment of the froperty hy the creditor’^ 
Order for sale subject to the mortgage — Creditor paid off before sale — Decree 
for plaintiff on the ground that defendant cannot plead his own fraud — Fraud 
not carried out — Defendant's intention not punishable.'\ The plaintiff sued to 
recover fiom the detendant the amount due under a mortgage. The defendant 
pleaded that the mortgage deed was effected to protect his property from his 
creditor and that no consideration really passed under the deed. Previous to the 
suit the defendant’s creditor had attached the mortgaged property and the 
mortgagee (present plaintiff) had made a claim on the basis of the mortgage for 
the release of the property from attachment. The mortgagor (present defendant) 
admitted the mortgage and the propeity was ordered to bo sold subject to the 
mortgage. But the property was, however, not sold because the mortgagor paid 
off his creditor before the order for sale was carried into effect. 

Both the lower Courts decreed the claim on the ground that the defendant 
could not be allowed to defeat the plaintiff by pleading his own fraud. 

On second appeal by the defendant 

setting aside the decree, th it as the defendant’s creditor had not been 
defrauded, there was no reason why the Court should punish his intention to 
defraud by passing a decree against Mm. 

Sidling appa v. Mirasa (1907) 31 Bom. 405, explained and distinguished. 

Jdatn Surun Singh v. Mussamut Pran Feary (1870) 13 Moo. L A. 551, 
refeired to. 

GiKDHARLAii Prayaodatt V, MAmKAKMA ... ... (1913) 38 Bom. 10 

MORTGAGE SUIT — First summons to he for settlement of issues and not for final 
disposal. 

See Civil Procedure Code (Act V of 1908), Order V, Rule 5 377 

MORTGAGE, SUIT TJFO^—Taluhdari Settlement Officer — Q-uardian of the minor 
defendants^Froceedings up to second appeal — Intermediode notification hy the 
said officer calling upon claimants to submit their claims within six months — 
Plaintiff* s non-com^iance with the notificatiorh — Plaintiff’s application to the 
mid Oj^erfuT a certificate to execute the decree — Eefusod of the application — 
Inability to comply with the notice. 

See Gujarat Talukdaes* Act (Bom. Act YI of 1888 as AMBjfDED 
Bom. Act II of 1905), secs. 29, 29B (1), (2), (3) and 29E ... 604 

MOTORS — Driving^ motor-car at excessive speed — Itvjury to bare Ikemee Being driven 
in car-^LiabUity of car owner* 

See Neolioencb ... ... ... 552 


GINEEAL INDEX. 


in 


Page 

UOKETIAB aj^ointed manager of a joint Sindn family —Sale of property hy 

muklhtiar— binding on minor co •parceners. 

See Limitation Act (IX of 1908), sec. 7, Sen I, Art. 44 ... .. 04 

MUNICIPALITY— aut--Dvamage Ghamel--Neglect of proper repairs 
bp local hoc%s — Flow of loater across the road into plaintifs' field-^Damage 
Liability oftocal bodies — Nonfeasance — Neglect of bigbivays. 

See District Municipal Act (Bom Act III of 1901), sec. 56 ^ ... 116 

•• ^ •*Freeiion of a new building — Application to Mwrhicipality for 

permission — Condition requiring the owner to Imp certain space meant for 
widening street^Condiiion not valid. 

See District Municipal Act (Bom. Act III of 1901), secs. 92, 96 #«» 597 

•'Public streets^Yesting of public streets in Municipality — 

Laying ratlway lines imder statutory authonty over such streets — Proceedings 
under Land Acquisition Act unnecessary in case of such streets. 

See Bombat Municipal Act (Bom. Act III of 1888), secs. 289, 293 ... 5*>5 

- — — •^"Suit against Municipality for reinstating a stone removed by 

U — Plamkffs adverse possession — Municipality creature of the statute — Duties 
of MunidpaUty^ Municipal District — Encroachment — Obstruction of safe and 
convenient passage -^NoHf*e of removal-- Justification by reference to statutory 
powers. 

See District Municipal Act (Bom. Act HI of 19l)l)j sEos. 113, 122.,* 15 

NEGLIGENCE — Driving motor-car at eveessive speed — LJurg to hare licensee being 
driven in car — Liability of car-owner — Quanhim of damige^.’] The defendant 
was diiving a party of relatives and friends (including the plaintiff) ni his motor' 
car from Daolali to Igatpuri. The road at one point turned somewhat abruptly 
to the left and crossed the lines of the Great Indian Peninsula Bail way by means 
of a level crossing i after the level crossing the road turned abruptly to the right. 

The defendant, who was driving his car at an excessive speed, drove over the 
crossing at the time that a tram was there due. Though it got over the crossing 
safely the car failed to take the abrupt turning to the right and jumping an 
embankment rushed into a paddy field below. The occupants of the car, with the 
exception of the defendant, were thrown out with much violence and the plaintiff 
received such grave injuries as would render him a cripple for the rest of his life. 

The plaintiff sued to recover damages caused to him by the defendant’s 
negligence. 

Meld, that putting the skill and caution exigible from the defendant at the 
very lowest, he was grossly and culpably negligent, that he was liable in damages 
to the plaintiff and that in assessing damages the same principles should be 

whether the person who had incurred the liability was a private 
l^dividlial or a wealthy company. 

SoRABin HoRMtJSjri V. Jamshibii Mebwanji (1914) 38 Bom. 562 

*Municipality‘--Drainage canal-— Silting up of— Overflow of 

waUi — Damage caused by overflow-— Liability of Municipality. 

See Irbigiation Act ... ... 110 

N ON-EEASANCJ^if tgligence arising from— Municipality— Draimge-Non-repatr 

caused by overflow— Liability of Muni- 

See Irrigation Act 
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jP^iTZ/AD^rTEiNSACTIONS, incidents ov —W agering, defence of."] Prom 
about the end of J une ] 908 the defendant, a young man, without mnch experience of 
business, entered into adat transactions for the sale of linseed with the 

plaintiffs who were a firm of Marwari shroffs and merchants in a large way of 
business dealing as merchants and commission agents, largely in cotton and to a 
small extent in linseed. There was one transaction in cotton between the 
parties and the defendant entered into transactions in linseed to the extent of 
4,000 tons in all with the plaintiffs, which transactions the plaintiffs passed on to 
various purchasers, 39 in all, between which purchasers aud the defendant there 
was no privity whatever. In the contract made by the plaintiffs with each of the 
said purchasers there was a term that delivery should not be given to the firm of 
JS'arrondas Kajaram & Co , a Marwari firm, who were in the habit of insisting on 
delivery and of refusing to settle contracts by the payment or receipt of 
differences. 

The plaintiffs subseq[uentlj attempted to secure evidence to show that the 
transactions between tliemselves and the defendant were genuine transactions 
and not wagers. They endeavonred to induce the defendant to sign a draft letter 
prepared by the plaiiitiffs* attorneys in which instructions were given for the 
purchase of a small part of the 4,000 tons of linseed for the sale of which the 
defendant had entered into transactions with the plaintiffs and ultimately induced 
the defendant to sign a draft letter acknowledging the correctness of the state- 
ments made in a letter of the plaintiffs’ attorneys to the defendant betting out 
the plaintiff’s* version of the tiansdotions between the parties. The plaintiffs 
further purchased and delivered 3 JO tons of linseed in part fulfilment of their 
contracts with the 39 purchasers and as to the balance of 3,700 tons the contracts 
with these purchasers were settled by the payment of differences. It sheared, 
however, that the purchase of 300 tons had been effected by the plaintiff with 
the view to infiuence the result of litigation. 

Kddi that in view of the fact that the pahha adatia was not a disinterested 
broker but a party to the contract whose intention to gamble or otherwise might 
well be known at the inception of the contract, and that there was no privity 
between the defendant and the 39 buyers from the plaintiffs, the existence of 
such purchasers was only relevant as affording an indication of the plaintiffs’ 
intention at the time of the contracts with the defendant, but in view of the 
condition that delivery should not bo given to Narrondas Eajarain <& Oo., it 
appeared that it was not intended that delivery should be given to the 39 pur- 
chasers by the plaintiffs and accordingly the said 39 contracts were not a 
sufficient indication of an intention on the part of the plaintiffs to call for delivery 
from the defendant. 

Held^ further, that on an examination of the business of the contracting parties 
and on the surrounding circumstances of the case it appeared that the common 
intention of the parties was that the plaintiffs and the defendant should deal in 
differences and settle that way and that accordingly the suit must fail* 

Bhagwandas v. Kanji (1905) 30 Bom 205, discussed. 

Bukjobji Button ji v. Bhactanuas Pauashram ... (1913) 38 Bom. 204 

PARSI MARRIAGE AND DIVORCE ACT (XV OF 1865), seo, USmi hy a 
Farsi wife for permanent mamtenanee without elalm forjudieial separc^ion-^llhe 
High Court on its Original Side has no furis diction in such suit to pass an order 
for maintemnoe. 

jSeePAESis ... «•« 615 

P ARSIS — Maintenance — The Farsi Marriage and Divorce Act (XV of 1865), sec. 81 
^Suvt hy a Parsi wife for permanent maintenance without claim for judicial 
sepa/ration^The High Court on Us Original Side has no Jurisdiction in such suit 
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to mss an. order for maintenance.^ The Bombay High Court on its Original Side 
has no jurisdiction in a suit between a Farsi husband and a Parsi wife to make pi 
order for permanent alimony whether accompamod or not by any order for judicial 
separation. The only way m whioh a Parsi wife is entitled to get a decree for 
permanent alimony is to file a petition in tb* l^arsi Matrimonial Comt and there 
establish facts coming within section 31 of the Parsi Marriage and Divorce Act. 

Goolbai BEHEimsiiA ... ••• ••• (1914) 38 Boin, 615 

PENAL COBB (ACT XLV OB’ H60), secs 193, 196, 199 ill-^Off&nces com- 
mitted before the Imome-Tat Golleotor—‘Bev nm Gourt-—' Sanction hfrosqmte. 

i 9 ee OaiMiNAL PaicEnmiE Code (Act V of 1898), seo» 195, cls. ( 6 ) 

AND (c) ... ... ... ... 642 

PEEMANENT TENANT— hy. 

See Bhagdabi Acr (Bosi, Aot V oe 1862), sec, 3 ... 679 

— Might to cut trees. 

LaiNjd Revenue Code (Bom. Act Y or 1879), sec. 83 ... ... 716 

POSSESSION — Suit based on title to recover possession — Fresimption of rigid 
arising from po3sess%on applies as much to defendant as to plaintiff'— •Plaintiff' 
io prone stsch possession as will give him better title — Proof of such title as 
carries a present right to possession — Determination of annual tenancy — NoHoe 
to quit— Relinquishment of tenancy gives no right to present possession — 

J us tertii. 

See Ejectment, Suit for ... ... ... 240 

PBAOnCE — AdmisHon of fresh evidence — Appellate Court— Givil Procedure Code 
{Act Vofl^i^S)iOrderXLI) Ride 27.] Where an appellate Court desires to 
admit fresh papers in evidence, under Rule 27 of Order XLI of the Civil 
Procedure Code (Act Y of 1903), it must record its reasons in writing for doing 
so and admit them formally in evidence. 

Daji Babati V. Sakharam Kbishna ... (1914) 38 Bom, 665 

, — —^Oo^accused ^Confession — Independent corroboration. 

/S'ee E vidence Act (I OT 1872), SEC. 30 ... ,,.156 

— -—Preliminary decree — Appeal — Pindtngs on preliminary issues — 
Decree^ drawing up of— Duty to draw up decree is of the Court* 

SeeOivih Pboceduee Cobb (Act Y uf 1908), sec. 97 ... S31 

Beviev) petition — Subsequent filing of appeal— Jurisdiction of Court 

|| #0 h^r review petition is not taken away by appeal subsequently filed. 

See OiTiu Proobdube Code (Act Y of 1908), Order XLYII, Rule L,. 416 

— on mortgage— First summons to be for settlement of issues and not 

for final disposal* 

See CmL Proobdube Code (Act Y of 1908), Order Y, Rule 5 ... 377 

Trying Magistrate sending up a case to the Sub-Divisional Magistrate 

on die ground that he cannot pass adequate senienGe—Sub-Bivisional Magistrate 
sending up the case to another Magistrate— Committal of the case hu such 
Magistrate to Court of Session— Commitment not valid. 

See Orimiital Pbooedure Code (xAct Y of 1898), sec. 349 


... 719 
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as usage— ‘Burden of proaf^Fre^emjption, 
to heirs. 


I*ag0 


'^Adoption of pre-emption 
a personal right not deseendihte 


See Mahomebak Law ... 

* •*# ««* 

J^EELIMINARY on preliminary issms—'jyeoree. 

drawing up of— Duty to draw up deoree is of the Court, 
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preliminary d&eree. 


See Civil. Prooedxteb Code (Act Y of 1908), seo. 97 ... 33 I 

'‘—‘Direction to a Commissioner to take account not a 


Civil Procbdxjrb Code (Act Y of 1908), secs. 2, 97 , Order XXYI 
Rules il, 12 ( 2 ) ... 

PEB3SIDENCY TOWNS INSOLVENCY ACT (III OP 1909), secs. 15 (3) akd 
21 (1) Ad) udicationt annulment of when Court has jurisdiction to pass order 
for— Debts, necessity that all debts of the insolvent actually and properly proved 
in the bankrupts!/ should hive been folly paid in eash—Oondwf of it^olvent 

applying for annulment of an adjudication order, duty of Court to sertdinke 

Discretion of Court, how exercised.] A debtor who has been adiudicated insol- 
vent onhisownpatitioacannot, even with the leave of the Court, withdraw his 
petition. Section 16 (J.) of the Presidency Towns Insolvency Act only anolies 
to petitions that are pending before any order his been made, as also does 
section 13 (8) dealing with petitions by creditors. Once an order of adindication 
his been made the debtor becomes an insolvent and remains so until the order of 
adjudication is annulled or he obtains his discharge. The Conrt can onlv annul 
the order of adjudication under section 31 of the Act, if the Court is of oninion 
that the debtor ought not to have been adjudicated insolvent or it is prowd te 
the satisfaction of the Court that thi debts of the insolvent have been paid in full 
and in the latter case the “ debts ” including at least aU debts actually and 
properly proved in bankruptcy must have been fully paid in cash. 

It is the duty of the Court to scrutinize the conduet of an insolyent applying 
for an order of annulmaat. The Cours is given a discretion by section 21 and it 
would not bo .1 g)oi e.wrois3 of that disore ion to make an order of annulment of 
an adjudication where, if tlio urolvent weio applying for hh discharge, an order 
01 dischirge would not be granted. 

In re Keet [1906] 2 K. B. o68 at p. 677, applied. 

In the matibe or MiaHEAj Ganoabux ... ... (1912) 38 Bom. 200 


'“‘SEC* —Deave or 

Court— JPower of secured creditor of adiudicated insolvent to realise his security 
by means of a regular suit without obtaining leave,] A, having obtained a decree 
In a snit brouijht bj Mm agains' B for the piyment of a sum of money, assigned 
the decree to C l>\r way of mortgage bo secure the repaunent of monies advanced 
by C to A. Subsequently A became insolvent and his property being vested in ^ 
the Official Assignee the latter OKecuted the decree against B and obtained payment 
of the amount due from B in full. Subsequently 0, withont the leave^^ the 
Court first obtained, brouglit a suit against the Official Assignee to recover the 
amount due to him aS mortgagee of the decree against B out of the mouics so 
recovered by the Official Assignee. 

Meld, that the 0 loial Assignee, having ^ executed a decree which had been 
assigned by way of security, was in the position of a mortgagor who had sold 
the mortgaged property and was in possession of the sale-prooaeds, that until the 


GENEEAL INDEX. 


Iri 

Page 

claim o£ tlia mortgagee had been satisfied the insolvent or his Official Assignee 
had no right to the proeee ds of the decree and that the secured creditor in such 
a case might file a suit to obtain pa;^ment of bis claim out of the amount so 
recovered by tbe Official A ssignee without obtaining the leave of the Court under 
section 17 of the Presiden i y Towns Insolvency Act as the proviso to section 17 
covered a suit by a mortgag ee to realise his security. 

Lanoi). Heptullabhai Lsmaieji ... ... (1913) 38 Bom. 359 

PRESUMPTION of right arising from possession applies as much to defendant as 
to plaintiff, 

iSee Ejectmejstt, Suit POR ... ... ... ...240 

PRIVY COUNCIL, LEAVE TO APPEAL order-- Interlooutorp order — 

Order rejecting an application for hringino on record the legal representatives of a 
deceased party to a pending apgeal — Amended Letters Batent^ cl, 39 — Civil 
Procedure Code (Act Fo/ 1908), 109, 110.] The applicant, claiming to be 

tbe legal representative of a deceased party to a pending appeal, applied to have 
his name brought on the record. The High Court disallowed the- application and 
ordered the names of the heirs of the deceased to be substituted. The applicant 
applied for leave to appeal to His Majesty in O^noil from the order rejecting the 
application *. — 

Heldt that the order having been passed on an application in a pending appeal, 
was not a final, but an interlocutory, order , and that no appeal lay from it to His 
Majesty in Council under the provisions of clause 39 of the Amended Letters 
Patent. 

Gangappa Revanshidappa V Gangappa M iLLEbHAPPA (1914) 38 Bom. 421 

PROBATE — Contentious proceeding for probate — Will not proved— -Probate refused'— 

Suit for recovery of property from defendants who held as executors. 

See Evidence Act (I op 1872), sec. 41 ... ... ... 309 

— „ ^ WiU — Pecision of Probate Comt not to he destroyed by adjudication in 

a regular suit, 

>yee Inam Lands ... ... ... ... ...272 

PROBATE AND ADMINISTRATION ACT (V OF 1881), sec. 59 -Will-Prohate 

Quit by the executor to recover possession and rent — Plea that the will was a 

fabrication and that probate had been obtained by fraud— Previous unsuccessful 
application by defendant to District Court to revoke probate on the same grounds^ 
effect of— Jurisdiction oj the Subordinate Judge to entertain the plea — Gompe- 
imey of the Probate Court, namely, the District Court, 

^ XlsnoBUHAi Rev ADAS v . Ranchodia Dhdlia ... ... (1914) 38 Bom, 427 

— SEC. 83 — Contentious 

proceeding for probate— Will not proved— Probate refused — Suit for recovery of 
property from defendants who held as executors. 

See Evidence Act (I op 1872), sec. 41 ... ... 309 

PROMISSORY NOTES, AOKNOWLEDCxMENTS CONTAINED IN. 

See Limitation Act (IX op 1908), Arts. 116 and 68, sec. 19 ... 177 

PROVINCIAL SMALL CAUSE COURTS ACT (IX op 1887), secs. 23, 27--. 

Small Cause suit— Question of title— Suit transferred to the ordinary jurisdiction 
of the Court— No substantia^ irregularity— Decision on title ^Decree not final— 

" Appeal,} In a suit which was originally filed as a Small Cause Goiufc suit in t 
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Ooiirii of tlie Sn'bordmate Judge Having both Small Cause and regular Jurisdiction, 
the Judge transferred the suit, at a very early stage, to bis file as ordinary Jud^ 
as the relief claimed by the plaintiffs depended upon proof or disproof of a title 
to immoveable property. The Judge then passed a decree deciding the question 
of title* 

Meld, that there was no substantial irregularity in thus effecting the transfer 
and that it must be taken that the powers conferred by section 23 of the Provin- 
cial Small Cause Courts Act (IX of 1887) were put in force m a regular manner. 

Meld, also, that as it was a decree which could not be passed by a Court of 
Small Causes, it was not a decree falling within the terms of section 27 of the 
Prodncial Small Cause Courts Act (IX or 1887) and was, therefore, not final 
but appealable. 

Habi Baw Qanpatbao Lakhxjrjibao ... (1918) 38 Bom, 190 

TTJBlilO BTRBBTB^Vesting of puhlie streets in Munidpality-^Layinff railway 
lines under statutory authority over such streets — Proceedings under Land 
Acquisition Act unnecessary in case of such streets. 

See Railways Act (IX of 1890), sue. 7 ... ... ... 665 

QUAERY, 

See Lakd Acquisition Act (I op 1894) ... 37 

RAILWAY EECEIPT — of assignment'^Instruments of title, 

See CoNTBACT Act (IX op 1872), sacs. 4, 61 and 103 ... 255 

■ Mercantile document-^^Title — Endorsee — Interest in the goods 

’■^Action for damages,'} A railway receipt is a mercantile document of title and 
the endoi see of the receipt has sufficient interest in the goods cohered by it to 
maintain an action against the Railway Company for damages in respect of the 
goods covered by the receipt. 

Amerchand d Co* v. Mamdas Vtthaldas (1913) 38 Bom. 256, followed. 

Dolatbam Dwabkadas V , B. B. & C. I. Railway Company ,..(1914) 38 Bom. 669 

RAILWAYS ACT (IX OP 1890), sec. 7 — City of Bovnhatj Municipal Act {JBornbagf 
Act III of 1888), secs, 289, 293 — Public streets — Vesting of public streets in 
Municipality — Laying railway lines under statutory authority over such streets — 

Land Acquisition^ Act (J o/1894), sec. 7 — Proceedings under Land Acquisition 
Act unnecessary in case of such streets.} The Great Indian Peninsula Railway, in 
constructing a line of railway known as the Harbour Branch Railway in the Island 
of !?ombay, laid down the lines of rails in a level-crossing across a public street 
known as Sewri-Koliwada Road, vested in the Municipal Corporation of Bombay 
under section 289 cf the City of Bombay Municipal Act, without pei mission 
granted by the Municipal Corporation. The Municipal Corporation sued to obtain 
a declaration that the Railway Company could not lawfully maintain their lines of 
railway across the street in question without either obtaining permission granted 
by tho Corporation and confirmed by the Government under section 293 of the 
City of Bombay Municipal Act or acquiring the land required for the ICreL 
crossing under the Land Acquisition Act, 1894. 

Held, that the statutory authority under section 7 of the Indian Railways Act 
was established and that the application of section 293 of the City of Bombay 
Municipal Act was excluded by the words notwithstanding anything in any 
other enactment for the time being in force ** in the first-mentioned section. 

Him— 8 
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JSeUi fnrfclier, tliat where a railway company wished to lay a line of railway 
upon and across a street it was neither necessary nor appropriate to proceed under 
the Land Acquisition Act for the acquisition of the land, because if the Govern- 
ment under section 7 of the Act were to direct the Collector to take order for the 
acquisition of the land he would make his award and take possession and the land 
would then vest absolutely in Government for the railway company free Jrom 
incumbrances and would then cease to he a portion of the street and the railway 
company would be unable to exercise the power given to it of constructing the 
railways upon and across the street **. 

EeUy further, that the effect of section 289 of the City of Bombay ^ Municipal 
Act vesting all public streets, pavements, stones and other materials in the 
Corporation and under the control of the Commissioner was only to vest in that 
body sucb property as was necessary for the control, protection and maintenance 
of the street as a highway for public use. 

G. I. P. Eailwat Company v. Munioipai. Coepouation op the City op 
Bombay ... *»> (1913) 38 Bom. 665 

EEDEMPTION SUIT — Agnaultwist'—Mortgage in form of sale — Intention of the 
jgaHies at the time of the iransacUonm 

See Dbekhan AGRioTTiiTirRiSTs* Eblibp Act (XYII op 1879), sEos, 

2 (2), lOA ... ... ... ... 18 

• ^" Direetion to a Commissioner to take account — The Ih*ection 

not a preliminary decree* 

See Civil Pbocedhre Code (Act V op 1908), secs. 2 , 97, Order XXVI, 
Eules U, 12 (2) ••• ••• •• ... 892 


EEGISTEEED BOND— to reocoer money dm on the bond — Period of limitation. 

See Limitation Act (IX op 1908), Arts. 116 and 66 , sec. 19 I 77 

EEGISTRATION— acknowledging equitable mortgage by deposit of title-deeds* 

See Tbansfeb op Propebty Act (IY op 1882 ), gso. 69 ... ... 372 

- Instrument reserving a life-estate to the maker, not a will — Instrw^ 

merit creating interest in adoptive mother^Valm of the interest in excess of 
Ms* 10Q-^Megi8tration*2 Any instrument which confers or reserves a life-estate 
to the maker is not a will. 


A deed of adoption by which an interest is reserved to the wife of the adopter 
in immoveable property which she otherwise would not have possessed and 
could not have possessed when such interest exceeds in value Bs. 100 requires 
registration. ^ 


^ ftcAsAn valad Kasimsab v, Gxtehppa Basappa ... (1913) 38 Bom. 237 

OF 1877), SBC. 17, CLS. (a), (5) and (h)~Begisiration 
Act (XKI Of 1908), sec, 17, excep, {y)—Meg%stered conveyance — Simultaneous 
imregutered document to re-conyey^-An ordinary agreement to sell----Exem>tion 
from remstrr^ton^* The plaintiff and the defendant agreed that plaintiff should 
nominally sell the property in suit out and out to the defendant and thereafter to 
attorn to him for an amount of rent which would represent reasonable interest. A 
conveyan w to this effect was executed and duly registered. Contemporaneously the 
defendant executed an agreement to iiie plaintifiF to re-ccmvey the uropertv for the 
same consideration, namely Rs. 1,499, when caUed upon to do so. Ws aLe^ent 
itotregisterei The plaintiff having brought a suit against the ^fendg^t 
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for the specific performance of the unregistered agreement to re-oonvey, the lower 
Courts dismissed tlie suit on the ground that the agreement was compulsorily 
registrable under section 17, clauses (oj) and (5), of the Begistration Act (III of 
1877). 

On second appeal by the plaintiff, 

Seld, reversing the decree, that the agreement did not x'equire registration. 

Separated entirely from the defendant's registered conveyance, plaintiff’s un- 
registered document was nothing more than an ordinary agreement to sell and 
such agreements were expressly exempted from the operation of section 17, 
claiises (a) and (5) of the Begistration Act (III of 1877) by clause (A) and of 
section 17 of the Begistration Act (XV’I of 1908) by exception (v). Having 
regard to the form of the document as a whole, it was no more than an ordinary 
agreement to re-oonvey. 

Satab Mib Gazi V , Mita Ali ... ... * ... (1914) 38 Bom. 703 

BBGISTBATIOIT ACT (III OB 1877), seo. 17, cl. {e)-8tam^ Act {II of 1899), 

Soh* I, Ah. 22 — Trusts Act {II of 1882), see. 5 — Composition deed*' — Com^ 
pounding of debts due — Transfer of immoveable property — Registration not 
necessarp.'] With the consent of creditors to the extent of Ks. 1,22,000 out of 
the total number of creditors claiming Bs. 1,61,800 of the family firm represented 
by one B, the latter executed a deed making over all the specified assets of the 
family to certain nominated trustees. The creditors coming in (by a particular 
day) under the deed agreed that after all the goods and the properties had been 
made over to the trustees no other claim whatever with regard to the amounts 
due to them should remain outstanding against B and the minor members of 
the family, but the whole claim should be undefStood to be written off against 
them, and B and the minors were to make use of the deed as a release passed 
on their behalf. The deed also provided that the trustees were to manage the 
properties for the benefit of the creditors interested and the monies realized from 
time to time were to be distributed among such creditois in proportion to their 
claims. The properties comprised in the deed, moveable as well as immoveable, 
were transferred to the trustees in due course. The deed was unregistered. 

Subsequently in a suit brought by the trustees to recover possession of a house 
comprised in the deed, a question having arisen whether the dee^ was a compo- 
sition deed. 

Meld, that the definition of the term composition deed ” as given in Article 
22, Schedule I of the Stamp Act (II of 1899), meant the same thing as the 
term composition deed ” in section 17 of the Begistration Act (III of 1877), 
th«at the term so defined covered three classes of instruments : (1) An assignment 
for the benefit of creditors, (2) an agreement whereby payment of a composition 
or dividend was secured to the creditors and (3) an Inspectorship deed for the 
purpose of working the debtor’s business for the benefit of his creditors, that the 
inclusion of the term “ composition deed ’* in section 17 of the Begistration Act 
(III of 1877) showed that it was intended to apply to a transfer ot immoveable 
property and not to a mere agreement to take fractional payment of money in 
settlement of claims, that the test of a composition deed ” was that there ought 
to be a compounding of debts due and that such a deed fell under clause (e) of 
section 17 of the Begistration Act (III of 1877) and did not require registration 
under that Act nor under the provisions of section 5 of the Trusts Act (II of 
1882> 

Meld, accordingly, that the deed in question was a composition deed within the 
meaning of section 17, clause 2 of the Begistration Act (III of 1877), and did not 
require registration. 

Chahdbashankab V . Bai MAOAir •*. ... ... (1914) 38 Bom. 676 
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KEGISTBiiTION ACT (XVT OP 1908), sec. 17, ol. (d)-^Boemient slowing assent 
— Eegistration not comjoidsorg. 

See Hindu Law 224 

— gHC, 17, EXCED. (v ) — Begfsiered eon- 

my anas — Simwltamom unregistered document to re^comey--An ordinmy 
agreement to sell — Exemyytion from registration. 

See Reuisteation Act (III ow 1877), sec. 17, ols. (a), (h) and (A) ... 703 

-SEC. 83, CD. (2). 

See Ckiminal Procedure Code (Act V oe 1898) seo. 213 ... 114 

EEGISTEY OP VESSELS — Certijicate of registry'— Certificate issued to a ptrson 
w\o trades jomtly with his sons — Death of certificate liolder----]Sfew certificate 
necessary^ 

See Coasting-Vessels Act (XIX or 1838), secs. 4, 7 and 13 Ill 

KELEASE, CONDITIOXAL-Fa^i^t^y ofi 

See Contract Act (IX or 1872), sec. 28 ... ... ... 344 

EJES JUDICATA— Co^drfendants, 

See Civil Procedure Code (Act V of 1908), sec. 11 ... ... 488 

— Contentims 'proceeding for prohate — Will not proved — Prohate 

refused — Suit for recovery of propeiiy from defendants %oho held as executors--- 
Judgment in the prohate proceeding refusing pr oh ate > not judgment 3D, xem. 

See Civil Procedure Code (Act V of 1908), sec. 11 ... 309 

~ Tf«i; — Prolate — Decision of Prohate Court not to he destroyed 

hy adjudication in a regular suit, 

/See Inaic Lands ... ... ... ... ..272 

EESIDENCE, what amounts to in order to give the Bombay High Court jmisdiction 
to pronounce a decree for the restitution of conjugal rights. 

See Divorce Act, Indian (IV of 1869), secs. 2, 4, 7 and 45 125 

IISTITUTION OP CONJUGAL MGETS—Jurisdictmi of the Bombay High 
Court to entertain a suit for the restitution of conjugal rights as against (a) a non- 
Christian respondent and (5) a respondent not residing within the Presidency, 

See Divorce Act, Indian (IV of 1869), secs* 2, 4, 7 and 15 ... 125 

REVENUE OOUBT — Offences committed before the Income-Tax Collector — Sanction 
^ presecute. 

See Criminal Proobdubb Code (Act V of 1898), sec. 195, cls. (5) 

AJTD (c) ,,, ... ,,, 0/J2 

BE VIEW PETITION — Subsequent filing of appeal— Jv/risdiction of Court to hear 
review petition is not taken away hy appeal subsequently filed. 

See Civil Procedure Code (Act V of 1908), Order XLVII, Eule 1... 416 

SALAEV— on the Indian Staff Corps— PLoney decree-— Execution’— Salary not 
Itahle to aUoMhm&Kt, ^ 

See Civil Frooedueb Code (Act V of 1908), sec. 60, cl. 2 (5) 


... 667 
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SANCTION TO PEOSIOTJTE — Offlences eommitted h^ore tRe Imome^Tax 
CoUectoTm 

See Cbiminal Peocebxtbb Code (Act V o» 1898), sec. 19S, cDs. Qj) 

AHD(e) ... 642 


SATISIAGTION-i)ecr0e. 

See Civil Procedueb Cobf (Act XIV oe 1882), sec. 25? A ... 219 

SECOND APPEAL — Ap’peal against the order dismissing the appeal is a second 
appeal. 

See Limitation Act (IX oe 1908 j, sec. 6 ... 613 

— Appeal provisionally admitted subject to the limitation of* 

Bee Limitation Act (IX oe 1908), sec. 5 ... 613 

— ’‘'Land Acquisition Act (J of 1891), sec, 64 — Bombay Civil 

Courts Act {XIV o/1869), sec. 1^— Civil Procedure Code {Act V o/1908), sec, 

96 (1) — Reference to Assistant Judge — Award not excee Ung Bs* 5,000 — Appeal 
to the District Judge — Second appeal to the Sigh Court not ma%ntainable \ 

A reference having been made in accordance with the provisions of the Bombay 
Civil Courts Act (XIV of 1869) to tbe Assistant Judge, he tried the leference 
and made an award under the Land Acquisition Act (I of 1894) which did not 
exceed Es. 6,000. An appeal was presented against the said awaid to the Bisrict 
Judge and he having decided the appeal, a second appeal was preferred to the 
High Couit. 

Held, that under section 16 of the Bombay Civil Courts Act (XIV of 1869) 
the Court authorized to hear appeals from the Assistant Judge’s Court where 
the value of the subject-matter was less than B$. 6,000 was the District Court 
and not the High Court and no second appeal being expressly given by the Act 
the (second) appeal to the High Court was not maintainable. 

Ahmedbhox Habibbhoy V , Waman Dhondit (1913) 38 Bom. 337 

SMALL CAUSE SUIT — Question of title — Suit transferred to the ordinary 
jurisdiction of the Court — So substa7itial irregularity — Decision on title — Decree 
not final — Appeal* 

See Peo VINCI AL Small Cause Couets Act (IX oe 1887), secs. 23 
and 27 ... ... ... 190 

SPECIAL APPEAL-~(7it7i7 Judge at Vinchur-^Aypeal to High Court— Bequlation 
IV of 1827, sec. Regulation XIII of sec, b— Civil Procedure Code 
{Act V of 1P08), secs, 4 and 100.] A special appeal, on the grounds mentioned 
in section 100 of the Civil Procedure Code (Act V of 1908), lies to the High 
Oouit, fioxn the decision of the Civil Judge at Vinchur. 

Eamohandra Anandeao v, Pandu ... ... (1913) 38 Bom. 310 

SFES SUCCMSSXOWIS—Docmnentshowmg assent — Registration not compulsory 

Hindu Law ... ... ... 224 

TRANSFEE OF. 

See Khojas ••• ... 449 

STAMP — Memorandum of appeal insufficiently stamped'^Presenting Uie memo^ 
randum of appeal on the last day for filing — Court must give time for paying up 
deficiemy. 

See Civil Peooeduee Code (Act V oe 1908), seos. 107, 149, Oedee 
Vir, Rule 11. cl. (o) 
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STAMP ACT (II OP 1899), sbo. Order to hmher to fay mmey held to the 
credit of customer, 

See Succession Act (X op 1865), sec. 190 ••• ... 618 

— — ScH. I, Aet. 22 — Begistration Act {III of 18*77), sec. 

17, cl, (e) — Trusts Act {II o/1882), sec, 5 — Qomfosition deed*' — Oompomding 
of debts due — Transfer of immoveable property — Begistration not necessary^} 
With the consent of creditors to the extent of Rs. 1,22,000 out of the total 
number of creditors claiming Bs 1,61,800 of the family firm represented by one 
B, the latter executed a deed making over all the specified assets of the family 
to certain nominated trustees. The creditors coming in (by a particular day) 
under the deed agreed that after all the goods and the properties had been made 
over to the trustees no other claim whatever with regard to the amounts due to 
them should remain outstanding against B and the minor members of the family, 
but the whole claim should be understood to he written off against them, and 
B and the minors were to make use of the deed as a release passed on their behalf. 

The deed also provided that the trustees were to manage the properties for the 
benefit of the creditors interested and the monies realized from time to time were 
to be distributed among such creditors in propoition^ to their claims. The 
properties comprised in the deed, moveable as well as immoveable, were trans- 
ferred to the trustees in due course. The deed was unregistered. 

Subsequently in a suit brought by the trustees to recover possession of a house 
com|ffised in the deed, a question having arisen whether tl^eed was a compo- 
sition deed. 

Held, that the definition of the term composition deed as given in Article 
22, Schedule I of the Stamp Act (II of 1899), meant the same thing as the term 

composition deed ” in section 17 of the Begistration Act (III of 1877), that the 
term so defined coveted three classes of instruments : (1) An assignment for the 
benefit of creditors, (2) an agreement whereby payment of a composition or 
dividend was secured to the creditors, and (3) an inspectorship deed for the 
purpose of working the debtor’s business for the benefit of his creditors, that the 
inclusion of the term ‘‘composition deed’* in section 17 of the Begistration Act 
(III of 1877) showed that it was intended to apply to a transfer of immoveable 
property and not to a mere agreement to take fractional payment of money in 
settlement of claims, that the test of a composition deed ” was that there ought 
to he a compounding of debts due and that such a deed fell under clause (e) of 
section 17 of the Begistration Act (III of 1877) and did not require registration 
under that Act nor under the provisions of section 5 of the Trusts Act (II of 
1882). 

Held, accordingly, that the deed in question was a composition deed within the 
meaning^ of section 17, clause 2 of the Registration Act (III of 1877), and did 
not require xegistration. 

Ohandeashankab V, Bai Maoan ... ... (1914) 38 Bom. 676 

STAt FUBTHBB BBOaBESS OT SUIT, APPLICATION TO. 

Bee divili Pboobbure Code (Act Y oe 1908), Oeber XXIII, Bulb 3, 

ScH. II, OLS. 1-16 ... ... ... ... 687 

STEP-IN-AID OP EXECUTION — Application for certifying payments on the 
decree acknowledging the decree as an outstanding decree* 

See Limitation Act (IX oe 1908), Sec. 19, Soh. I, Art. 182, ol. 6 ... 47 

STOPPAOB IN TBANSIT---^ia5i^wci5y receipts, effect of assignment of -^Instruments 

of t%tle% 

See CoMiBAOT A 01 (IS op 1872), sBos. 4, 01 and 103 
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SUOClSSIOlSf— sister — Bon of a sejparated half •brother — Friorit^, 

Bee Hindu Law ••• 438 

SUOCESSIOH ACT (X OP 1865), sec. 190 — Letters of administration obtained hy 
plaintiff after suit filed hut before hearing and decree — Transfer of Froperbg Act 
(IV of 1882), see, 130 — Order to hanker to pay moneg held to the credit (f 
customer^ effect of when acted on — Stamp Act (II of 1899), sec. 86 — Mmtltmg ^ 
Prustl] One W had a deposit of Bs. 10,500 in a bank under a deposit receipt 
which fell due on the 7th of August 1912. W had a grand-nephew H, to 
whom he wished to transfer the money, meaning that H should haye the 
benefit of the money, hut not intending that he should be able to make away 
with the money in W’s life-time or to draw the interest without making due 

E rovision for W’s maintenance. On the 8th of August 1912 W handed to H 
is deposit receipt duly endorsed and a letter to the following effect 

I hereby state that I have found my Bank Beceipt. Herewith I am for- 
warding the same for the interest now due. I wish it to be handed over to my 
nephew. 

also wish you to hand over the amount of Es. 10,500 which is in fixed 
deposit to my nephew Wilmot -Charles Harrison to his account.” 

H took these documents to the bank and asked for and obtained a new 
deposit receipt for Es. 10,000, the balance of Bs. 500 in cash and Es, 420 in cash 
by way of interest.^ On the 18th of October 1912 W died. On the 5th of August 
1913 G, a grand-niece of W, filed a suit against H as administratrix of the estate 
of W, claiming that the sum deposited with the bank, in the plaint stated to be 
Bs. 10,000, formed part of the estate of W and that the plaintiff, as administra- 
trix of his estate, was entitled to the same. At the date of the filing of the suit 
G had not obtained Letters of Administration to W*s estate but did obtain them 
before the hearing of the suit. 

JSeld, that the plaint was defective in that it did not show that the plaintiff 
had obtained Letteis of Administration, and should on that account have been 
rejected on presentation, but that as the plaintiff had obtained Letters of 
Administration before the hearing and the hearing had been allowed to proceed, 
a decree passed in favour of the plaintiff was not contrary to section '?90 of the 
Indian Succession Act. 

Meld further, that where money mentioned in"a deposit receipt was immediately 
payable and the receipt was presented duly endorsed together with an order to 
pay a given individual that individual became the owner of the money upon 
payment by the banker or upon his promise to hold the money at the disposal 
of the payee, that an order on a banker to pay money which he held to the credit 
of a customer was not an assignment of a debt, but an authority to deliver 
property, which, if acted on, was equivalent to delivery by the customer, alid 
that the letter of the 8th of August 1912 was sncn an order and had been acted 
on and though had an objection been taken at the hearing before the lower 
Court it might have been rejected for want of a stamp that such an objection 
could not be taken on appeal, the letter being on record. 

Held further, that the intention of the donor, W, to benefit negatived the idea 
of any resulting trust in his favour, 

Sethjbta V. Hemingway ... ... ...(1914) 38 Bom. 618 

3UMMABY SETTLEMENT — Service i%am land — Alienation^ 

Bee Inah Lands •f* 
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SURVIVORSHIP, defeated hy execution'^AUachment hfore judg- 

mni— Money decree--'Death of judgment-dehtor-^Exemtion of decree sub- 
sequent to passing of property hy survivorship. 

See Civil Pbocbdtjrb Code (Act V ov 1908), Oedbb XXXVIII, 
Rules ... ... ... - 


TALUXDARI SETTLEMENT OEPIOER — of the minor defendanfs— 

Suit upon a mortgage — Froceedings up to second appeal — Intermediate notifim'* 
tion hy the said officer calling upon claimaris to submit their claims within six 
montks--Flainti'[f s non’ compliance with the notification— ’Flaintxf^s applica- 
tion to the said officer for a certificate to execute the decree -Mefusal of the 
application— ‘Inability to comply with the notice. 

See GUJABA.T Talukdaes’ Act (Bom. Act VI oe 1888 as ameitded 
BT Bom. Act II oe 1905), secs. 29, 29B (1), (2), (3) and 29B ... 604 


TAXES. 

See Cantonments Act (III oe 1880), sec, 22 ... 293 

TENANOY EROM YEAR TO Y’EiKBr-Betermmation of annual tenancy— 
Notice to quif] Ordinarily, unless there is an express agreement for the expiry 
of a tenancy on a certain day, a tenancy from year to year is only determined by 
a notice to quit. 

SiTABAM Bhimajx V , Sadhxt ... (1913) 38 Bom. 240 


TI M E — Essence of contract. 

See CoNTEAcT Act (IX of 1872), sec. 65 ... ... ... 77 

Impeachment cf. 

See Khoti Settlement Act (Bom. Act I of 1880), secs. 9, 10 ... 709 

— --BEEDS—jDej^o^i^ of. 

See Teansfer of Propebty Act (IV of 1882), sec. 59 372 

TRANSFER OF CASE — Trying Magistrate sending up a case to the Sub-Elvislonal 
Magutrode—Sub-Bwsional Magistrate sending up the case to another 
Magistrate — Oommittxl of the case by such Magistrate to Court of Session — 
Qmmittal not valid. 

See Criminal Procedure Code (Act V cf 1898), sec. 349 ... 719 

TRANSFER OF PROPERTY ACT (IV OF 1882), sec. 69 — Equitable mortgage— 
Bepomt of title-deeds of property situate in mofussil — Intention to create charge, 
proof of— E€gistration,‘\ The pMntiS deposited with the defendant in Bombay 
title-deeds of his property situate at Nasik and borrowed a sum from the 
defendant. 


The defendant also at the same time executed in favour of the plaintiff a 
writing setting forth the clear intention of the defendant that the deposit of 
title-deeds should be security for the loan from the plaintiff and binding the 
defendant to execute on demand a proper legal mortgage of the property 
covered by the title-deeds deposited. This writing, which was the only evidence 
availabe of the defendant's intentions in making the deposit of title-deeds, was not 
registered. 
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that the deed reqiiired registration as it created a charge upon the 
property ; that in its absence there was no evidence whatever of intention to 
connect the deposit o£ title-deeds with the debt ; and that the mere fact that there 
was a subsequent or contemporaneous loan was not sufficient in law to warrant a 
presumption apart from any other evidence that the contemporaneous or 
antecedent deposit of title-deeds w'as necessarily made as secuiity for the loan, 

BeHRAM KaSHID SoBABJI RUSTOMJI ...(IQIB) 3S Boui 372 

TRANSFER OF rEOPERTY ACH (lY OF 1882), sec. lOl-^Extinguishmenf of 
mortgage, 

See M0BTGA.0E ... 24 


gjjo. 101 — JSxtingmshment of 

charge — Mortgagee having two charges — JBurchase hi/ mortgagee at the sale under 
the first moHgage—Seeond mortgage canmt he enforced<^ G took a mortgage of 
certain lands in 1886 They were mortgaged to him again in 1894. In 1895, 
he sued on his first mortgage and obtained a decree. In execution of the decree 
the lands were sold subiecfc to the mortgage of 1895 and purchased by G with 
the permission of the Oonit. In 1905, a paititioii took place between G’s heirs, 
at which the certificate of sale %v^ent to the share of the defendant and the 
moitgage-deed of 1895 went to the share of the plaintiff. The plaintiff next sued 
the defendant to enforce the mortgage against her :~ 

He/d, that the plaintiff could not sue the defendant on the mortgage, for after 
what had occurred in 1895 G could have had no right to sue himself in a double 
capacity as mortgagee under the mortgage of 1894 and moxfcgagor under the 
sale-ceitificate of 1895, that is he could have had no cause of action against 
himself, and the plaintiff as his heir could haye no higher rights. 

LxVxmajv Ganesh 2;. Mathubabai ... ,,.(1913) 38 Bom. 369 

— S£C. 108, CE. (^) — JPermanent 

tenant — Right to cut trees. 

See Land Revenue Code (Bom. Act Y oe 1879), sfg. 83 . 716 

^ — src. 130 — Order to hanher to 

pag money held to the credit of customer, effect ofichen acted on, 

See SocoESsTON Act (X or 1865), sec. 190 ... ... 618 

— si;o. 132, ILLU. (i)--JSqultg of 

cross debt — Garnished s right of set-off 

Ste Civil Pboceduek Code (ActXIY op 1882), secs. 26^ 278, 283... 631 

— — ^ — ‘.—I 137 — Railway receipts, effect 

of assignment of^ Instruments of title. 

Bee CoNTEACT Act (IX oe 1872b secs 4, 61 and 108 ... ... 255 

/ 

TRANSFER OF BUIT--i8»^a?^ Cause suit — Question of title — Suit transferred to 
the oriinarp jurisdiction of the Court — No substantial irregularity* 

^ See Pbovihciae Small Cause Couets Aor (IX oe 1887), secs. 23, 27. 19Cf 

TREES — to cut — Permanent tenant, 

' See Land Revenue Code (Bom. Act Y oe 1879), sec. 83 
H 1111—9 


... 716 
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TB>VBT--Order to banker to money held io the credit of customer^ effect of when 
acted on* 

See SiTccEssiON Act (X of 1865), sec. 190 ... ... 618 

TRUSTS A('r (il OP 1882), sec.^ ^---Compounding of debts duO'-Transfer of 
immA^eahle pfopertp—^Begistration not necessary. 

See Stamp Act (Il op 1899), Sch. I, Aet. 22 ... :;76 

UNREGISTERED RE-CONyEYANCE 2 DOCUMENT--JE'ire?M. 2 ?fio»/rom registra- 
tion* 

See Recistbation Act (III op 1877), sec. 17, cls, (a), (5) and ifi). 703 

YAOATION—^S’w/jJ fled on the opening day. 

See Limitation ... ... ... ••• 656 

VALATDANA i^PATTA-^AHenation of unrecognised suh-dkision of a bhag — 
Agreement discovered to be void — Compensation^ payment of 

See Contract Act (IX of 1872), sec. 65 ... .. 240 

vat AN — Service inam land — Nummary settlement — Alienation. 

See Inam Lands ... ...» ... 272 

VINCHUU COURT — Civil Judge — Appeal to High Court— Civil Procedure Code 
(Act V 0 / 1908 ), 4, 100. 

See Special Appeal ... ... ... ... ... 340 

YlAQEliWG-Pefence of 

See Pakki Ad at Transactions ... .. ... ... 204 

WIDOW Adoption made hy widow of predeceased son — Contemporaneous consent of 

her mother-in-law in whom estate vested as heir — Validity of adoption. 

See Hindd Law ... ... ... ... ... 724 

^ jji^^ation — Consent of next reversioner — Validity of aliehmiion-^ Legal 

necessity need not he proved. 

See Hindu Law ... ... ... ... ... 224 

WILL — Construction — Infe estate to daughter — Bequest to daughter's sons — On 
failure of the bequest the estate to go to the testator's cousins absolutely — No son 
horn to the daughter at the death of the testator — Failure of the bequest to 
daughter's son — Not a case of intestacy — Operation of the bequest in favour of 
i he testator* 8 cousins — The intention of the testator to retain Ms estate in Ms own 
family^ that is^ in the hands of his cousins,] A testator in his will 
provided inter alia that his daughter should have a life estate of 
Rs. 150 and the rent of a house and in the event of her having a made 
child or male children, he or they should take the whole estate of the testator on 
attaining the age of 18 and then bearing a good character. Should the daughter 
have no male issue, then on her death, the whole of the testator’s estate was go 
to his cousins absolutely. The daughter having borne no male issue during the 
life-time of the testator, the intended bequest to her male issue failed ; Tagore 
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Gamndri MoMm Tagore v. Jaiinim Mohan Tagore (1872) 9 Baa. L.R.877* 

A question having arisen as to whether the condition ol the daughter having a son 
(at the death of fihe testator) not being fulfilled, there was a case of intestacy, 

Held that there was no intestacy. The intention of the testator was to give 
the whole of his property to his grandson (daughter’s son)» That intention 
naving failed, the dominant intention of the testator was, subject to his 
daughter’s life estate, to retain the estate in his own family, that is to say, in the 
hands of his cousins. 

Naeandas V^BsaKHANDAs 0 , Bai Sae^swatibai ... (^1914) 38 Bom. 697 

WILL — QomtrucHon of will — Self^acguirecl property — Beguesi dimdinct property 
between tesMor^s two sons with gift over to survivor — Survivorship whether 
limited to survivorship during testator^s life or exteMing bo period after Ms 
^ death '^Period of distribution-^ Hindu Lawfi, ^ Hindu resident of Surat in the 
Presidency of Bombay made a will dated 20th August 1899 by which after 
appointing his two sons “ executors, heix’s and owners ” of the whole of his 
property ^hich was self-acquired) and directing them to divide and take equal 
shares in it with certain exceptions, gave e^ch of them a half share of his estate 
not specifically disposed of hy the will. By clause 9 he made the following be- 
quest, ** I have divided between and given to my two sons the whole of my 
property as mentioned above. But shpuld either of these two sons die without 
having had (leaving) any male issue the survivor of the said two sons is duly to 
take the whole of the property appertaining to the share of the deceased son who 
may have (leave) no male issue (behind him! after undertaking (to defray) the 
expenses in connection with the maintenance of his widow and marriage of his 
minor daughter. Bub under these circumstances the heirs of my deceased son 
Surajlal shall not get any right whatever.” The testator died on 4th July 1901 
leaving him surviving his two sons. The elder son diel on 2nd January 1903 
leaving a widow and a daughter, lu a suit by the surviving son to enforce the 
provisions of clause 9 of the will, the High Court held that the period of 
distribution contemplated by the testator was the period of his death at which 
time half of his estate became vested in each of his sons absolutely, and that 
clause 9 should be read as if the sutvivoi’ship there provided was limited to 
survivorship at the death of the testator. 

Held (reversing that decision) that the words of clause 9 wei’e not limited 
to suiwivorship during the testator’s life, but clearly pointed to survivorship 
whenever it should occur; and that the surviving son was as suck suxwivor 
entitled to the estate conveyed by the clause, subject to the obligation imposed 
upon him of maintaining his brother’s widow and daughter. 

ChukiiaTi Parvatishankae V Bai Bameath ... (1914) 38 Bom, 399 

^ —^Contentious proceeding f/r probate — Will not proved — Prahate refused^ 

Suit for recovery of property from defendants who held as executors* 

See Evibenge Act (I of 1872), sec. 41 ... ... ... 309 

— Instrument reseftvmg a life- estate to the moker is not a tvilk 

See Beoisthation • ... ... ... ... ... 227 

Probate — Decision of Probate Court not to be destroyed hy adjudication in a 

regular suit* 


See I NAM Lanbs 
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'WILL-Frolate—Suit hy the execwlor to recover possession and rent— Plea that the 
mu was a fabrication and that prolate had been obtained ly fraud— Previous 
imsuecestful application by defendant to District Court to revoke probate on the 

eatne grounds, efect of- J^isdiction of the Suhordimle Judge to entertain the 

pteoi— Competency of the Probate Court, namely, the District Court. 

See Etidbncb Aci (I OE 1872), sbcs. 40, 41, 42 and 44 ... 427 

WORDS AND PHRASES.— 

“ Compobition deed,” meaning of. 

/See RBGisTRATroN Act (HI OE 1877), SEC. 17, CL. (e) ... ....576 

Ui able,” meaning of, 

Tatckdars’ Aci (Bom. Act VI of 1888 as amended 
BE Bom. Act II or 1906), secs. 29, 29B (1). (2), (8) and 29E ... 601 
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